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16 George IIL B. R. l^^^. 



Vozexdim. Davis verfus Saunders, TMepUx, 

TN cjcf^ment for cert;)in lands in Edmonton^ in the county of k. b. Mr. 
•** AliddUftx^ upon not guilty pleaded, the jury found averd»£l ju^ice^. 
for the plaintiff, fubjecl to the opinion of the court on the fol- abfent iiw 
lowing cafe. ^!»^'« of 

^ . . , thit term at 

That Robert Everden being fcifed in fee of the pretnifes in ^•'b* 

queftion, and of other lands (copyhold), devifed the lands in Onedevifes 
queftion, viz. a freehold meflu.ige and premifes in Church-flreet to lus r^gbt 
in Edmonton^ and alfo a parcel of land copyhold in Barrcwfield in *"'^'' *" ^ 
the faid parith, containing about half an acre, to his fon Henry «:ive$ aU the 
Everden and his wife Elizabeth^ for their joint lives, and the r^tafndcr 
furviror of them, and after the dcceafe of the furvivor, to their o^^'* ""^^^ 
eldeft fon and his heirs for ever ; and if they have no male ifluc, cftatcto J. 
then to their daughters and their heirs for ever: and if they £:*"^*^*'^ 
die without iflue, then to his right heirs for ever. Afterwards on docs not 
he gave to his fon-in-law Humphry Davis^ his heirs, executors, ?ef,duLy* 
adminiflrntors, and afTigns forever, all and every his freehold and devifc 
copyhold ejlate and efiates^ tenements and premifes thereunto te- 
longing, notthtfrein before devifed, toliavc and to hold to him, 
his heirs, and affigns for ever, upon truft to fell the fame, fo foou 
as conveniently might be after his deceafe : and ^fter payment of 
fo much of his debts, funeral and other expences, as his perfonal 
cftate, before devifed for that purpofe, (hould not be fufEcient 
to difcharge, to pay certain legacies to his children, and the refi^ 
reftdue^ and remainder thereof equally to divide amongft his children 
fbare andfbare alike. And then he devifed " all the refidue and 
" remainder ofhise/late^ both real and perfonal^ tQ his fon^in^lavf 

Vol. Ili B « tho 
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1776. *' thecaicl Humphry Qavis, his heirs, executors, adminlftratorS] 
" and affign§ for ever." 



verfas Henry Everden and his wife furvived the teflator, and died 

SAUKDitji. without ever having had iifTue. 

The tcftator had fix copyhold meffuages, which were furrcn- 
dered to the ufc of his will, but no other freehold edate beiides 
that devifed to Henry Everden, 

The queftion was, Whether the plaintiff is entitled to recover; 
if not, then a tionfuit to be entered ? 

Mr. Builer, for the lefTorof the plaintiff, (lated the queftion to 
be, Whether by the limitation to the teftator's right heirs, aiiy 
edate paffed or not ; and he infilled no edate at all pafled. That 
by a devife to the right heirs of a man, no intered whatever paiTes : 
That if the tedator had dopped at the devife to the daughters, 
thereverfion would have dcfcended to the old ufes. 2 P. irws, 135. 
—3 Lev, 406. -2 Sa/L 590. 10 Mod, 369.. Goodright v. Wright. 

1 P. Wtns, 397. S, C. That if the tedator meant any thing by 
the expredion "/o bis right heirs,*' he mud have meant fuch per- 
fon as he (hould make his heir ; namely, Humphry Davis : Such 
a cond(u£iion would make the whole will confident, and no 
doubt he meant to give a freehold to Davis, But, fecondly, fup* 
pofing the devifes inconfident, the devife to Davis, as being the 
lad, ought to take effed. 

Mr. Davenport^ contra, cited Smith ex dim, Davis v. Saunders, 
Hil, 1 1 Geo, 3. C, B, which he faid was this very cafe, upon an 
cje£tment brought there ; and the cou^t held the reverfion did 
not pafs by the refiduary devife. Vide this cafe fince reported, 

2 Blackjl, Rep. 736. 

Lord Mansfield to Mr. Davenport, I have looked at that cafe 
in the Common Fleas, and it is in point. 

Lord Mansfield, after dating the cafe, proceeded thus : The 
. quedion is, Whether the devife to Humphry Davis includes the 
reverfion of the freehold mefluagc in Church Jlreet, Edmontofi, 
and tlie copyhold in Barr<i%vfield ? 

This quedion depends upon whether the meifuage and copy, 
hold were within tlie intention of the tedator devifed by his 
. . will to his right heirs. If this cafe were doubtful, the authority 
of the court of Common Pleas ought to guide iis 5 but there could 
be no doubt, if the quedioa were res integra, that the clear inten- 
tion of the tedator was not to include the reverfion of the pre- 
mifes in quedion, in the devife to his fon-in-law Humphry ZVi- 
ws. For he fird devifes them to Henry Everden and Iiis wife for 

their 
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their joint lives, and to the furvivor ; then to their elded fon and 1776. 

kis heirs for ever, which would eivc him the fee 1 but that devife -— ^ 

b iollowed by other word^, which by implication (hew he meant vnjw 
hii fon fliould only take an eftate tail, with remainder over to Saomdiri. 
his daughters, and if they died without iflue. then the eftate was 
to go to his own right heirs. The whole reverfion, therefore, is 
clearly difpofed of. 

It is true, where a man devifes lands to his right heirs ab- 
(blutely, the heir may take by defcent as being the better title; 
but where the lands fo dr:vifcd are fubjedt to a charge, he mud 
take under the will, that he may not defeat the will. What is 
the jneaning here ? The teftator fays, he means his heirs {hall 
take by defcent. —After this devife, he gives all his freehold and 
copyhold eftates to the leflbr of the plaintiff. But he gives them 
for purpofes which thew he could not mean to include this eftate: 
for be direds they fliall be fold immediately for payment of debts 
and legacies ; and the refidue of the money arifing from the fale 
to be divided equally amongft his children. That could not be 
done in refpe£l of the eftate in queftion, till he knew whether his 
fon Henry Everden would have children or not. As to the fub- 
feqaent devife of the refidue, that cannot go further than the firft : 
it would be tautology and unintelligible, unlefs applied to the 
perfonal eftate. Therefore, both upon the authority of the deter- 
mination in the Common Pleas ^ and independent of it, I am cleat-^ 
Ij of opinion that the Icifor of the phintifFhas no title to recover. 

Aston Juftice — I am of the fame opinion : As to the fecond 
devife of the refidue, there Is nothing for it to operate upon ; for 
the whole is before devifed. And if the plaintiff's conftrucJion 
rcfpe£ling the devife to the right heirs being nugatory, were to 
prevail ; Davis the truftec muft immediately fell the whole eftate, 
and Henry Everden would-be to take only one eighth part of his 
own eftate. 

Mr. Juftice Willes si2LS of the fame opinion. 

Per Cur> Let a nonfuit be entered. 



Full ver/us Hutchins, Clerk, Samedmj. 

TJUTCHINS libelled Full in the ecclefiaftical court of the l^^^'^^,. 

Archdeacon of Titnefs in Devonjhire for tithes. Full Jtntcrte^ 
iet up a mpdus^ and alfo feveral cuftoms, alleging their cxiftence to defrndanc 
have been from time immemorial, or at leaft for 40 years. The ^^^"^ |?»^ 

' ' fci up feve- 

ral cuAomi refpedllDg tithes, but had fubm Cttd tu trial 

B 2 ecclefiaftical 
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1776. ccclcfiaftical court proceeded to the examination of witncfT-s as 
•- to thcfc fuppofed cu(loms> and pronounced fcntcnce againd 

Full 

verfiis them. Upon this, jFV/// applied for a prohibition, and a rule 
HuTCHins. jQ (hcwcaufe was granted. 

Mr. BuUer now (hewed caufe, and infifted, that this being an 
application for a prohibition after fentence^ it ought to appear 
upon the face of the libcly that the ecclefiailical court had tto ju- 
rifdiftion, otherwife a prohibition would not go : But here the 
objcdion clearly arifes upon d f(?/Aj/^r/i/ matter. The party has 
fubmitted to trial, and the ecclefiaftical court have decided as a 
court of common law would have done. Therefore, the appli- 
cation is now too late. Buggiti verfus Bennet^ Pafch. 7 Geo. 3« ^* 
R. fincc reported 4 Burr, 2,053. — i Bur, 813. — i Str. 187. 
jiiegylevcT(MS Hunt, and i Vetitr. 343. in which latter cafe it is 
faid, ** it is difcrethnary in the court to grant a prohibition." 

Mr. Dunning contra contended, that the court below had no 
jurifdi^ion in this cafe ; and, therefore, a prohibition might go at 
any time. For though the^ecclcfiaflical court has undoubtedly 
jurifdiflion in matters of tithe, yet in this cafe there was a iwo- 
dus fet up, cuftoms dated and denied, ifTue joined upon them, 
and a general decree for payment. Now, a cuftom is a matter 
peculiarly triable at common law ; and from the moment the 
quefti<)n of modus or no modus was darted, there was an end of the 
jurifdiflipn of the ecclefiaflical court. The defence put the caufc 
upon a totally different ground, which it is the peculiar province 
of the common law jurifdi£lion to judge of. Therefore, a pro- 
hibition may go though after knitncc. 6 AUd. 252. Comb. 254, 
448. I JB//n 314. As to the cafe i Ventr, 343, in i Sid. 65. it 
Is exprefsly laid down, " that the granting a prohibition is net 

• Vidt^xT •* difcretionaryy but ex debito jtiftitia *.*' — Cur. advifare vult. 

Tbo. Rajm. Ucjit day Lord Mansfield delivered the opinion of the court as 
follows : 

The cafe is, that the defendant Hutchins libelled in the eccle- 
Cadical court for tithes, i^t///, the plaintiff, fet up zmodus^ and 
feveral cuflomsy which he alleged to be time immemorial, or at 
lead {or forty years pad. WltnefTes were examined, the caufe 
was heard, and fentence given againd the cudoms. Fu/I has 
now made application to this court for a prohibition upon the 
following ground : that his defence below was a plea of imme- 
morial cudoms ; that an immemorial cudom is a matter properly 
triable at common law, and, therefore, it appears on the face of the 

proceeding^ij^ 
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proceedings, that this is a cafe where the fpiritual court had qo- 1776. 
jurifdiQion. 



Full 



The quedion is, Whether this application, being made after ^J>^, 
ftnten:e^ is not too late ? Hutchins. 

Upon confideration of the principles on which this doftrine is 
founded) and upon looking into the cafes, we are all of opinioa 
that the defendant in this cafe comes too late after sentence. 

Where matters, which are triable at common law, arife inci" 
dentally in a caufe, and the eccleGadical court has jurifdi£lion 
in the principal point j this court will not grant a proliibi- 
tJDn to Jlay trial. For inftance, if the conftruftion of an aft of 
parliament comes in quedion, or a releafc be pleaded, they (hall 
not be prohibited, unlcfs the couft proceed to try contrary to the 
principles and courfe of the common law : as if they refufe one 
witnefs, fe'r- And this is exprefsly laid down by Lord Hale in 
2 Lev* 64. Sir Wtti. Juxom vcrfus Lord Byroru 

Thcr^is another denomination of cafes under which the pre-- Where a 
feat cafe comes, where matters are fo properly and cflentially properly 

triable at common law, that if the party com.es for a prohibition ^"^'^^^^ ^' 

. ^ , . common 

before fentence, this court will grant \t for the fake of the trial. Uw,/rc^*- 
But if the party fubmit to trial, he is afterwards too late. trZ/fcn- 

The diftin<3ion in refpedk of cafes where a prohibition does or ^f""-^^- ^"' 
docs not lie after fentence^ is this : If it appears on the face of the fubmit to 
libel, that the ecclefiaftical court has no jurifdiEiion of the caufe, '/fter'wJJ, 
a prohibition ihall go ; becaufe there, interefl reipublica that they looUtc. 
fliould not encroach upon the jurifdiftion of the temporal courts ; 
and in fuch cafe, their fentence is a nullity. Therefore, in the cafe 
oi Paxton vcrfus Knight, i Burr. 314. the court, though againft 
their inclination, granted a prohibition ; becaufe it appeared ^/i 
the face of the libel that the ecclefiaftical court had w^^jurifdidion. 

This doftrine and diftindlion is fully fettled and eftabliihed 
*n a cafe reported in 10 Mod. 12. Bnnijler verfus Hopton. There, 
upon a motion after fentence for a prohibition to the Spiritual 
Court, upon a queftion of prefcription, the court held, that tho* 
it were a matter triable at common law, yet if the party fubmit 
to trial, it will be too late for a prohibition after fentence. In the 
margin of that cafe is cited 2 Sa/i. 54S. which is cited for the 
true diftinAion where a prohibition (hall or (hall not lie after fen- p,o|,jj,]jjo„ 
tcncc : And there it is faid, that if it appear in the libel or proceed- 1k«^A'^ 
ings of the caufe, that the cognizance of the caufe does not belong 'inc ejcicii. 
to the Spiritual Court \ a prohibition (hall go even after fentence. hal^Jr"*^ 

m%atKc of the caufe j othcrwife if there be only a d'tjcEl oftruL 

B 3 It 
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I77<J. Itfliallgo where they have no cognizance of the caufc, nqt 
• where there is only a defeft of trial. 



^f WW 9 9 

verfus There is another cafe fully in point to the fame diflinclion; 

HvTCHifis. ii^e nanoe of it is, The churchwardens of Mnrkel Bo/worth vcrias 
the reflor of Market Bo/worthy HiL lo IVm. t^, B. R. i Lord 
Ra^m. 435. The Jibel, in that cafe, was founded upon a cujiom 
which the defendant denied 9 and the decree was againft the 
cudom : a prohibition was moved for, becaufe cuftom or no cuf- 
tom, is a matter triable at law ; and this appearing on the libel, 
the court had no jurifdicflion ; therefore prohibition ought 10 go, 
though after fentence. But the whole court held the contrary, 
And the reafon given is this; that the plaintiffs, having ground- 
ed their libel on a cuflom, which would have been well grounded 
if the cuftom had not been denied, (hall not, after the cuftom is 
found againft them, prohibit the court from executing their 
fentence. For the dcfign of the motion for a ^prohibition is 
only to excufe the plaintiffs from cofts. But f.»y the court, 
there is no reafon why they fliould not pay them, fince it appears 
they have vexed the defendant without caufe : ind therefore 
denied the prohibition. 

The fame reafon holds here, as in that cife. The defendant 
himfelfh^^ alleged the cuftom, and fubmitted to trial ; therefore, 
there is no reafon now why he (hould have a prohibition to Hive 
himfclf from the cofts. 

We aie all of opinion, that the caufe (hewn againft the pro- 
hibition (hould be allowed, and the rule difchargrd. 

Per Cur. Rule difcharged. 



rhurf^ay^ Verelst, Efq. and Smith, 'z;^r/2/j Rafael. 

Aitjy zd. 

Trtfi.?rs TTHE plaintiffs in this cafe were plaintiffs in error, upon a 

iimi talfe judgment of C. B, in an aftion of trefp-ifs and falfe impri* 

nicnt lonment brought againft them lYi that court yW«//y; but judg- 

"ffonV"*^' "'^"^ ^^s given againft Vereljl only, Smith being found not 

found guilty, 

or/rror \T Mr. Buller had moved to quafli the writ of error, becaufe it 
of*^rrJ'"and ^^^ brought by them jointly : whereas it (hould have been 
amendcd,hy brought by Vereljl only, againft whom judgment was given, 
ihciiamcof ^^' Wallace^ on the part of the plaintiffs, had, on the other 

the defend- hand, moved for leave to amend the writ of error, by ftrikinc out 
•ntvvhohad , rcr «•.. .., ,t^ 

judgment tnc name 01 hmitb\ 'upon an affidavit made by the ofncer^ 

below. ^^^^ 
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that It was bir miftake, stnd that the inftrudlions left with him 17 76* 
were to make out a writ of error in the name of Fere(ft only. 



VtKtLtT- 



Both rules now came on together: Mr. Wallace and Mr. ,,^ 
MamJUld for the plaintiffs infifted, that this being g midake of W*^ 
the Fitazer was amendable under, the ftat. 5 Qeo. i. c. 13. and 
cited The Sword blade Company verfus Dempfey. 2 Sir, 892. aS 
in point. ^ 

Mr. Dunning and Mr. Buller^ contra^ contended, that to (Irike 
out the name of one of the parties in this Mrrit of error, would 
be to alter the cafe entirely, and make it in fa£l a new caufc. 
That the only obje£k of the motion for amending was, to get 
rid of the motion to quafh the writ, which not being agreeable «• 

to the original record, was clearly wrong. Befides, the (latute 
profelTcs to be made to prevent delay ; but if this were allowed, 
it would encreafe the delay already ufed to keep the defendant 
out of his right. 

Lord Mansfield. — ^The ground upon which the application 
for quafhing the ^rit of error in this cafe is founded, i8> becaufe 
it does not agree with the original record. The reafon why it 
does not agree with the record, is owing to a blunder, which the 
officer fwears was made by hb miftake. What are the words 
of the aft J? It recites, that great delay of juflice. has been occa- tstat.cC^ 
fioncd by defeBive writs of error, which, as the law ftood at the >• '• 13* 
time of the aft, were not amendable: And then it, enafts, 
" That all writs of error, wherein there (hall be any variance 
" from the original record, or other defeB^ (hall be amended.'' 
Now here is a defeB^ and that defeft. owing to the miftake of 
the officer. In the cafe that has been cited from a Sir. 892. the 
name of Mary Edivards was added by miftake : Here, the name 
of Richard Smith is fo •, therefore this cafe is cxaftly like that. 
The words of the aft are general •* other difeBs ;'* and therefore, 
if there were any doubt, they ought to be extended as far as pof* 
fible, becaufe it is for the furtherance of juflice. 

Mr. Juftice AJlony and Mr. Juftice Willes concurred. 

Per C«r.— Rule for amending th^ writ of error, abfolute on 
payment of cods \ and the rule for quafhing the writ of error 
difcharged. 
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\^^6. 

^^'^». Clavey et al. vcr/i^s Hayley et ah 

Afraudu- IN trovcF for a quantity of cloth, upon not guilty pleaded, 
Icnijudg- ^Ijp jy^y gg^g J verdift for the plaintiff, damages 297 /. 16 s. 

execution, 10 d. and coils, fubjefl to the opinion of the court upon the fol- 

«:r„^ftrri' lowing cafe. 

dltorsjiinot Tha( a commiflion of bankruptcy iffued acainft William Bloonf 
in itfdf n trirT^i 

aftofbar.k- ^A the fourth of December 1775. 

ropicy, Tjjj^ ^jje bankrupt being indebted to the defendant John 

Cochran in the fum of 60/. for fo much money advanced by 
him to the faid bankrupt ; and the faid John Qockran and the 
defendant James Bramble being /ecu ri/y for the faid bankrupt by 
a note of hand for the fum of 182/. to the plaintiffs Claviy 
and another, and the fum of 36/. being aftually due to the 
plaintiffs Clavey and another, upon a note in which the faid de- 
fendants Bramble and Cockran were joined as fccurity for the faid 
bankrupt ; he the faid bankrupt on the 18th of November 1775, 
executed a bond'and warrant of attorney for confefling judgment 
to the faid Bramble and Cociran in the penal fum of 558 /. con- 
ditioned for the payment of 279/. 

That judgment was entered up on the faid warrant of attorney 
the 23d of November 1775, and execution iffued the fame day 
marked to levy 282 /. 16/. 

The queftion Wtts, Whether this tranf.iclion conllituted an a^ 
of bankruptcy^ and if the court were of opinion with the plain- 
tiffs, then the verdift to (land. But if the court (hould be of 
opinion with the defendants, then a nonfuit to be entered. 
' Mr. T. Cowper hi the plaintiffs dated the quedion to be, 
Firft, Whether the execution taken out in this cafe was not a 
fraudulent attachment within the (lat. i Jac. i.e. i^. feci. 2.? 
Secondly, Whether it was not a fraudulent conveyance within 
another part of the fame feflion. 

Lord Mansfield.— A fraudulent conveyance that conflitutes 
an a£l of bankruptcy mud be by deed. 

Mr Coiuper then confined himfclf to the fird quedion; and 
infidtd, that there being no debt due in this cafe to the amount 
of the fum for which the judgment was entered up, and the exe- 
cution taken out, it was clearly a fraudulently procuring his goods 
to be attached within the words of the dat. i Jac, r. c, 15, 
fed. 2. The words arc, *« any pcrfon ufing trade, ^c. who wll* 

" lingly 
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•* ingly or fraudulently hath or fliall procure himfclf to be ar- ' l^^6m 
rcftcd or his goods to be attached or fequefteni^^ It will be 



faid the word «* attachecT* is ufed in a technical fenfc, and has \^Ju^ 
reference only to certain cuftoms in the city of London^ Briftol^ wrfn 
and other places. But if fuch a conftruftion were to prevail^ naL 
the whole policy of the bankrupt laws would be defeated ; and 
the whole kingdom, except thofc few places, would be deprived 
of the benefit of fuch claufe. The words clearly mean, any 
mode by which a legal redraint is impofed on the goods of a 
trader, by his wilful and fraudulent procurement. There arc 
no authorities on the fubje£t, e:(cept WoolUn and others aflignees 
V. 7tnvnjbend and others, before Lord Mansfield about three 
years ago, where Lord Mansfield held, that procuring the exe- 
cution to be brought into the bankrupt's houfe, was, within the 
meaning of the (latute, a fraudulent attachment. Here nothing 
was due, therefore it was a clear fraud, and confequently 
amounts to an a£^of bankruptcy. 

Mr. Davenport^ contra^ was (lopped by Lord Mansfield^ it be- 
ing a clear cafe. 

Ix>rd Mansfield. — As to the point intended to have been ar- 
gued. Whether this was not fuch a fraudulent conveyance as con- 
ftituted an a£l of bankruptcy, it might as well be argued. 
Whether an eflate to a man and his heirs is a fee (imple or not. 

As to the other po^nt, the queftion is, "Whether this is fuch an 
a£l, as conflitutes the crhne of bankruptcy ; not whether it is 
fraudulent, and may be fct aGde on that account. I do not re- 
member the particulars of the cafe of Woollen v. Townfiitend \ 
but I think, in that cafe, there was another clear acl of bank- 
ruptcy. In a fubfequent cafe of Harman and others, aflignees .of 
Grey v. Spotfwood^^ I did at firft think attachment and fequeftra- • ^^ 
tion did not include executions. On a fecond trial, I exprefled '3 ^m* 3* 
myfelf as if attachment and fequeilration did include executions. 
But I was defirous to have it fettled ; and afterwards, upon argu- 
ment, the whole cour( held it not to be an a£l of bankruptcy. 

All the bankrupt afts being //; pari materia^ muft be taken to- 
gether. The fiat. I Jac. u c. 15. defines the different afts that 
conltitute an a£l of bankruptcy, and amongft others is the follow- 
ing, << any one who (hall willingly or fraudulently procure him- « 
** fclf to be arretted, or his goods, money, or chattels to be attach* 
** edox feqHefiered^\ Now the word ** attachment y* being coupled 
with " arreftsand fequeftration,'* fliews the legiflature meant that 
fort of attachment^ by which fuits are commenced ; and that they 

plainly 
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1776* plainly had ia view the cuiloms of Lsnckn^ and other towns 
"1 where that fpeciet of procefs ii mule ufe of. A fcqutftratiou in 

et si, Lotidon is a method of proccri^duig in an a£lion of debt, where the 
HaTlit P*'^ canoor be found ; in vi hich cafe, upon the action being en- 
tt oL tcred, the officer goes to the warchoufe of the defendant where 
bis goods are, and fixes a padlock on the door ; and if the defend- 
ant does not put in bail in time, judgment is given againft him^ 
and his goods are fold in fatisfacliort. This llatute is followed 
JbjJiaU 21 Jnc, I. c. 19. which fptrcifies the different fccurities 
of creditors. It firft enurr.erates all the common Uw fecurities, 
and then goes on thus: ** Or hiivm;» macie attachmenti in Lan- 
** don^ or any other place by virtue of any cujlom there ufcd/' 
and enadsy ** that creditors having fuch fccurities, ualefs ferved 
*< and executed, (h'lll not come in for more than a rateable part 
** of their debt, without refpecl to any penalty or greater fum 
** contained in fuch judgment, ftatute, recognizance, attach- 
" ment, or other fecurity." # 

Therefore we adhere to the opinion given in Harman v. Spotf- 
nvoody that a fraudulent execution, though it will not (land in the 
way of creditors, being void as againft them, yet docs not of it- 
fclf conftitute an zQt of bankruptcy. 
JJ!on and JViiles Juftices concurred. 

Per Cur. Nonfuit to be entered. 



^*'^^> Wilkinson qui tam^ ver/us Allot. 

ThKtvantoi IN debt upon the ftatute 21 H. 8. c. 13. for non-reCdence, 
l^fifhf^o "PO» '"^ ^^^ pleaded, a verdict was found for the plaintiff, 

rxcufc for . fubiefi to the opinion of the court upon the following cafe, 

the incuni- 1 

hint's rciid- That tliC defendant, Bryan AUot^ clerk, was prefentcd, infti^ 

the *'^'ifli tutcd, and indu^led to the rc^iory oi Burnbam St. Mary's, other- 
wife Burnham WeflgaU and Ulple^ in the county of Norfolk^ in 
the year 1766, of the value of above ^^oo L per annum : That 
he had (irft a lodging, and afterwards a ready f urn ilhed houfe in 
the faid pariih, until Michaelmas now laft paft, which he then 
quitted. That from time immemorial, there nvas not^ nor is 
there any parfonage houfe upon the living. That uiTder thefe cir- 
f cumftanccs, the defendant ahfented him/elf from all reftdence on the 
faid living, TLtiA from every parochial duty^ from the 28th day of 
Jipril 1775* to the 28th day of December now laft paft, (being 
eight months) v^itbout arty other legal excufe i and did not, during 

9 the 
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At faid eight months, refide in or near the faid living : but du- i yj6. 
Ting all that time appointed a proper and fuficiint curate^ or cu" 
rates ^ for all parochial duty of the faid defendant's church or 
churches belonging to the faid living, which curate or curates '"'A* 
were refident upcn the faid living. 

The queflion referved wis, ** Whether, under all thefe cir- 
'* cumdances, the faid defendant (hall be deemed guilty of 
** wilful abfence, and non refidence, and fubjedt to the penalties 
^ of the flatute 21 H. 8. c. 13.?" 

Mr. King for the plaintifF was beginning to argue, but Lord 
Mansfield called upon the counfel for the defendant to go on. 

Mr. Partridge^ for the defendant, recited the preamble of the 
fat. a I H. 9u c. 13. and alfo the 26th fe£lion, from whence he 
argued, it was apparent that the objects of the (latute were of 
three kinds, i^, That the cure (liould be duly and regularly 
ferved. ai//y, That hofpitality (hould be maintained, jdfyt That 
the parfonage houfc (hould be upholden and preferved in a condi« 
tion fit for the incumbent to live in. That thcfe requifites had been 
eomplied with by the defendant, as far as lay in his power. As to 
the two firft, it was exprefsly dated in the cafe, that there was a 
fnfficient curate for all the parochial duty, isfc. aftuaily refident 
upon the living. In refpecl of the lad, it was impofllble in this cafe 
for the defendant to comply with it ; becaufe, from time imme* 
mortal, there never had been any parfonage houfe in the parifli. 
It would be abfurd, therefore, to talk of refidence for the purpofe 
of repairs, where there was no houfe to repair. The cafes upon 
this flatute are very few. 6 Co. 21. b, Goodale v. Butler. Cro.EU 
590. and Goldejbor. 169. 5. C. The words in 6 Co. arc exprefs 
to the point. «* It was agreed, that lawful imprifonment, with- 
'• out covin, is a good excufe for non-riftdency \ fo, if then bt not 
*' any parfonage houfe there.** Thtfe cafes are excepted out of 
the aft by con(lru£lion of law. In Lanv verfus Ibbttfony Eafl. 
1 1 Geo. 3. if. B, Lord Mansfield faid, ** this c ^fe is extremely 
'^ clear ; becaufe the defendant has abfented himfelf from his par- 
•^ fonage houfe wifhout any excufe, and therefore is certainly with- 
** in the meaning of the a£i. It has been determined that if a parfon 
** lives in his pari(h,and lets his parfonage houfe, referving a chanv 
*< ber to himfelf, he is yet fubjefl to the penalty*: fo,if he keepshis 
** houfe in repair, and fervants conftantly live in it f, he himfelf re^- 590. 
•* fiding elfewhere; for the refidence mud be in the tdenttcal houfe :yf^^f^ 
*< therefore, refidence in the pariOi, even inahoufeof hisownf is 
^ so excufe. But if there is no parfonage houfci he is excufed al- 
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1776. ** together*; for upon a penal aft, he cannot be profccuted for not 
" refiding when there is no houfe toreCde in.*' Here, it isexprefs- 



•ON " ly found, that there never his been any parfonage houfe , therefore, 

'^/•*'* the defendant is excufed : and he prayed judgment accordingly. 

• Vidt 5 * Lord Mansfield. — ^The ftatute of non-refidcnce is a benefi- 

•^' »7*»' ^j^i igy,^ . and though a penal one, has received a drift coa- 

ftruftion again (I fuch as have offended. 

A clergyman with cure of fouls is bound, not only by the 
canon law, but in confcience, to attend his duty in pcrfon if he 
can. By experience it was found, that neither confcience nor 
canon law were fufficient to bind the clergy to a due obfervance of 
their parochial duty ; but they left it to be done by poor curate^ 
hired at fmall falarits. It would be a (Irange argument to fay, that 
perfons of that defcription could poflibly maintain the hofpitality 
which the ftatute had in view, and which ought to be kept up. 

ThtJJat, 21 Hen. 8. £> 13. was made to remedy this grievance, 
and the words are general ; *' that every fpiritual perfon, ^r. (hall 
** refidein, at^ and upon his benefice ;" it docs not fay in, at, and 
upon his parfonage hgufe*^ The word benefice was indeed formerly 
ufed, to denote certain portions of land, given by lords to their 
followers for their maintenance 5 but now it is a general term for 
any ecclefiaftical living or preferment. In this cafe, the benefice is a 
parfonage or vicarage, and the general words ufed by the aft might 
be fatisfied by his lefiding any where m^ov\ the living. However, 
authorities as far back as the time oi Elizabeth fay, that that con- 
ftruftion does not anfwer the pnd ; but ;t mull be a refidence in the 
parfonage houfe. It is a remedial and beneficial law both for the 
pariih and the fuccefTor ; and cafes haye been determined, where^ 
though the parfon lived wJLlhin twenty yards of the parfonage 
fa iTrowii. houfe, and though he had a fervant who fleptin itf, yet it was 
^*^ 54- holden not to be a legal and fufficient refidence. 

It is true, the law fays, that in all reft^iftions impofed, impof- 
fibility is an cxcufe 5 but then it mufl be perfprn^ed cy pres. If 
there has been no parfonage houfe from time immemorial^ it is 
moft certain that the parfon cannot live iq it. "\Vhat then ? The 
next thing to be done is, to come as near to it as he can : He mud 
li\cfome where in the pari/h. His confcience obliges him to do 
fo. The canon law requires it, and this ftatute enforces the ob- 
ligation under a penalty. It is faid, that in Law verfus Ihbstfon^ 
I did fay, *' that if there was no parfonage houfe, the parfon 
tJUi $ u might refide where he pleafed + j" but it is clear that muft mean 

Burr, 17»«, ° 

wljcre Lorci Martfield ftys, " If thcr^ bc no iMfi, then indeed be may rcfidc tUere be wi/I, ^«^ 

•• vided it be .^.^b'm t\e Janfi,** 

^ f0W9^ 
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fimeivbere in the pari/b. Any other con(lru£tion would be a I7j6, 
(hameful cvaGon of the (latute. Herei there is no parfonage 
houfe \ but the want of a parfonage houfe is no excufe for re(id- 
ing out of the parifli entirely 5 and, therefore, there muft be judg* ''^c^' . 
ment for the plaintiff. 
jijlon and JVilUs Juftices concurred. 

Judgment for the plaintiff. 

Cadooan et aV verfus Kennett Efq; et al\ Maj6ih» 

T J PON (hewing caufe why a new trial (hould not be granted One being 
in this cafe. Lord Mansfield reported as follows : ferOemen/ 

This was an a£lion of trover brought by the plaintiffs, who are *^forc "w- 
the trullees under, the marriage fettle ment of Lord iWo«//ir^, coniidertti- 
as^ainft the defendant Mr. Kennett^ who is a judgment creditor of ^ o(^hc 

^ . marriage. 

Lord Monifori^z^ and the other defendants, who are (heriffs ofli- and of 
cers, to recover certain goods taken by them in execution under JJ^f^*, * "' 
2,fifa. — At the trial the plaintiffs proved Lord Momfort\ mar- '»*'"> ^\\\<:\k 
riage fettlement, by which it appeared that the goods in queilion, pofed to be 
which were the houfehold goods belonsine to Lord Alontfort^ at ^^^ ^*'*" 

o 00 y » rhe airKmnt 

his lordOiip's houfe in town, and which were very minutely par- ofhisdebt*^ 
ticularifed in a fchedule anncxpd to the fettlement, were all con- conveys all' 
veycd to the plaintiffs, as trullees. for the ufe of Lord Montfort ^^j? '<^--* . 

c %-r • I T 1 -kjr / r 1 i-r • i cftate, and 

for life, remamder to Lady Montfort for her life, remamder to likrwife hu 
the firft and other fons of the marriage in drift fettlement. b(.uf:boid 

o goodt (his 

One of the witneffcs proved, that a| the time of the fettlement reaieaute, 
being made, it was known Lord Montfort was in debt : — but he bring 
thought the fortune of the lady he was to marry, which amount- thought an 

, adequate 

cd to 10,000 /. was amply fufficient to pay all the debts he owed fnikmem), 
at that time, and had no ideaof difappointing any creditor. That {JJ^^^fd^ 
Mr. Kennett was a creditor of Lord Montfort at the time of the fet- life, re 
tkmtnt, — That Lady Montfort was a ward of the Court olCban- ^\^\^h ftr 
cerj ; and the reafon for including the houfehold goods in the fet- /i/>, remain. 
tlement was, becaufe it was thought Lord Montforf% real eftate fi,rt and 
was not of itfelf fufficient to make a proper and adequate fettle- ?^^^*^fr"* 

• * • * in ftndt let- 

xnent. — It appeared alfo that the fettlement was referred to a Maf- element. 
tcr in Chancery, who approved of the fettlement, and the infert- bein^li ' 
ine the houfehold goods for the reafon above-mentioned. w^^ ©f 

* ® Chancery, 

Che fettlement was approved of by the Mailer, and the goods enumerated in a fchedule.-* 
jt,»ftcr the marriage, continued in pofrelTion of the goodt ; after which a creditor at the tine cf tbi 
fittUmgMtf having obtained judgment, took them in execution. Hc/d, the rettlernvnt was ;;cod 
tfgainft creditors, and the truflees entitled to the poflcflion of the goods But if A had let tho 
boufe ready fumiihcd, the defendant K during A.*s life, would have been entitled to an apportion* 
ment of the rent. And there having been sTjale of part of the goods in thli c tf*, it was by ccn« 
lent agreed, chat the value fliould be vtAed in the funds, on the trufts of the icttlement ; and tht 
inmvft dating A.^% life p^d th« defcodant K, The reft of the loods'were ordered to be fpeci* 
teriijr deUvered. 

At 
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I yytS. At the triarl, I inclined to think, that the fettlcmcnt being made 
- under a treaty with the Courtoi Chancery^ and approved of by the 



\er(us Maftcr, was a banijide tranfaftion, and that thti pojfejpon of Lord 

Km- Montfort "^as not fraudulent^ becaufe it was in purfuance^ ;ind in 

execution y of the tru/t, 

, The jury found a verdict for the plaintiff, damages i /. and if 

the court (hould be of opinion with the plaintiffsj then the 

goods were to be delivered fpecifically. 

Mr. Wallace and Mr. Davenport^ in fupport of the new trial, 
infilled that the fettlement itfelf was a fraud, and the poffcflion 
by Lord Montfort the ftrongeft evidence poffible of an intention 
to deceive creditors. That the faft of Lord Montfort\ debts be- 
ing made known to the truftees, was no ground for excepting this 
cafe out of the general rule : On the contrary, they ought in that 
cafe to have feen that Lord Montfor^t did not meddle with the for- 
tune brought him by Lady Monifon \ but (hould have had that 
fum invefted in them for the purpofe of difcharging the debts 
due at that time. That this was the common cafe of a debtor 
making a beneficial truft for himfclf. — That Lord Montfort might 
have difpofed of the goods during his lifetime 5 and confequently, 
as againft him at lead, they were not prote£led from an execution 
at the fuit of a fair creditor. They compared this to the cafe of a 
trader felling his goods, continuing in pofiefiion, and afterwards 
becoming bankrupt ^ and cited 3 Co. 8o. Twine's cafe. 

Mr. Dunning contra^ did not difpute the dodrine laid down in 
Twiners cafe, and admitted, that vifible pofTelTion was a (Irong 
circumftance, in all cafes, of fraud. But he infidedthe poileflion 

in this cafe was not for any purpofe of fraud but confident with 
and agreeable to the truft. He agreed that Lord Montfort' s in- 

tercft was not protedied, but contended the intereft of Lady 

Montforfw2LS prote£led : That the tranfa£tion was manifeftly bona 

fde,2Lnd without the moft diftant intention to defraud, and there* 

fore the plaintiffs were entitled to recover. 

Lord Mansfield.— The queftion in th^s cafe is, whether the 
plaintiffs, who are truftees under the marriage fettlement of Lord 
Montfort^ by which thehoufehold goods in queftion are fettled as 
heir looms with the houfe in ftridt fettlement, and fpecifically 
enumerated in a fchedule annexed to the fettlement, fo as to avoid 
any fraud by the addition or purchafe of new*, whether, the 
truftees are entitled to the poffeflion of thefe goods againft the 
defendant Mr. Kennett, 

Tfie defendant has taken the goods in execution; and it is not 
difputcd that iie^is a iair cr^^ditor. But the plaintiffs bring this 

a^ion 
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a£lion as trudees under the marriage fettlement, and the queftion 1 776. 



is, Whether they are, again ft the defendant, entitled to the poffef- " ~* 

fion of ihcfe goods for the purpofes of the truft. — I have thought verjus 
much of this cafe fince the trial, and in every light in which I ^^^' 
have confidered it, I have not been able to raife a doubt. 

The principles and rules of the common law^ as now univer* . 
fally known and underftood^ are fo ftrong againft fraud in every 
(hape, that the common law would have attained every end pro- 
pofed by the ftatutes 13 EL c. 5. and 27 EL c, 4. The former 
of thefc ftatutes relates to creditors only ; the hticr to purcka/ers. 
Thefe ftatutes cannot receive too liberal a conftru£lion, or be too 
much extended in fupprelTionof fraud. 

The Jlat. 12 EL c, 5. which relates to frauds againft credi- 
torS) directs *' that no a£l whatever done to defraud a creditor 
** or creditors (hall be of any efFe£l againft fuch creditor or 
** creditors." But then fuch a conftruftion i«' not to be made in 
fupport of creditors asmll make third perfons fufferers. There* 
fore, the ftatute does not mUitate againft any tranfadion bonafidt^ 
and where there is no imagination of fraud. And fo is the 
common law. But if the tranfadlion be not bondfide^ the cir« 
cumftance of its being done for a valuable confideration^ will not 
akm take it out of the ftatute. I have known ftveral cafes where 
perfons have given a fair and full price for goods, and where the 
f9JfeJfton was aBually changed 5 yet being done for the purpofe of 
defeating creditors, the tranfaclion has been held fraudulent^ and 
therefore void. 

One cafe was, where there had been a decree in the Court of 
Chancery^ and a fequeftration. A perfon with knowledge of the de- 
cree, bought the houfe and goods belonging to the defendant, and 
gave a full price for them. The court faid, the purchafe being 
with a manifeft yiew to defeat the creditor,/Was fraudulent ; and 
therefore, notwithftanding a valuable confideration, vojd. — So, if 
a man knows of a judgment and execution, and, with a view to 
defeat it, purchafes the debtor's goods, it is void : becaufe, the 
purpofe is iniquitous* It is aiTifting ope man to cheat another, 
which.the law will never allow. — There are many things which 
are confidered as circumftances of fraud. The ftatute fays not a 
word zhofit pojfrfflofi. ^But the law fays> if after a fale of goods, ^ 

the vendee contmue in pofrefTion, and appear as the vj/tble owner^ 
it is evidence of fraud ; becaufe goods pafs by delivery : But it 
is not fo in the cafe of a leafe, for that does not pafs by delivery. 

Thc^/i/. 27-£/. c. 4. docs not go to voluntary conveyances 
mfr^/|^ as being Wi//i/ary, but to fuch 2i% vrc fraudulent *• A fair ^f^i^ehfi-f, 
ioltihtarj conveyance may be good againft creditors, notwith* b4 <f. 



«ETT« 



435 EASTER TERM 16 George IIL J?. J?. 

1776. ftanding Its being voluntary. The circumftance of a man be* 
■ ing indebted at the time of his making a voluntary conveyance, 

^wfut^ IS an argument of fraud. The queftion, therefore, in every 
Kin- cafe is, Whether the aft done is z iond^de tT^nhQ,ion, or 
whether it is a trick and contrivance to defeat creditors. If 
there be a conveyance to a truftee for the benefit of the debtor, it 
is fraudulent. The queftion then is, Whethcv this fettlement is 
of that fort. It is a fettlement which is very common in great 
families. In ivii/s of great eftates, nothing is fo frequent as de- 
vifes of part of the perfonal efiate to go as heir looms * : For in- 



• At the laft fittings in MidAUjexiti TrimtjTcTvn 1775^, *^* following cafe arofc 
upon the will of the late Lord Foley, and was tried before Lord Mansfield 2t JVeflmirtfler, 
The name of ii was Foley and another againfi Burnell and another, flicriffs of Mnidk' 
fex. It was an adion of trover brouglit by the plaintiffs, who were truAecs and 
executors under the late Lord Fe/ry^s will, againft the defendants, to recover a certain 
quantity of ttrine, linen, and ebina taken by the defendants in execution, at the fuit 
of a creditor of the prefcnt Lord Foley, the late Lord Foiey^s eldefl fon. Upon not 
guilty pleaded, the cafe at the trial appeared to be as follows : Thomas Lord Fe/ty by 
will dated 19th yune 1777, ^^^ ^y * codicil dated the 17th of Sept em: er foilowing, 
devifed all his real eAate$ in fcveral counties to the plaintiffs for a term of 99 
years, and fubjed thereto, to his cldeA fon Thomas Foley for life, with remainder to 
his firfl and other fons in (ki'iGt fettlement. Remainder to his fecond fon Euzvard 
Foley for life, with remainder to his firft and other fons in Aridl fettlement. Re. 
mainder to Andrew Foley one of the pbiniiff*, with remainder to his firft and other 
fons in like manner ; with remainders over. The trufts of the term were to re» 
ceive the rents and profits, and thereout, according to their will and pleafu'-e, to 
allow the two foni Thomas and Edward, yeaily and every year, any fum or Turns 
of money not exceeding in the whole the fum of 6000/. in any one year, till fuch 
time as the debts of his faid two fons fhould be difchargcd ; but (o as his faid two fons 
ihould have no eflare or interefi in the rents and profits of tbe&id premifes. And then 
the teAator, after providing for the difcharge of iiis faid fons* debts, devifed as foiiows : 
** Alfo I give and bequeath all the Aandards, fixtures, boupaoldgocds, impkmrnis, and 
«* boujbold furniture, pidures, tapeAry, gold and filver pbte, china, porcelainc, glafs, 
« OatueSf buAs, libraries and books, which ihall be in the faid feveral capital mtf. 
«* fuages, called Stoke, Great Witley, and Foley Houfc to be held and tnjoycd by the 
«* feveral perfons who from time to time Ihall fucceflSvely and refpe^ively be entitled 
•< to the ufe and poffeffionof the fame houfes refpe€lively, as and in the nature of 
*« b^rlyoms, to be annexed to, and go along with, fuch houfes rcfpt^ively for ever.'* 

At the death of the teAator there was a confiderablc quantity of luine, lir.cn, and 
china in Foley Houfe* 

The truAees under the will of Lord Foley, permitted his eldeA fon Lord Foley 
«nd his family to live in Foley Houfe rent free 5 fent him the key of the xoine, and 
Lady Foley the key of the linen and china : which they accordingly lifcd as they 
liked, and continued in poffeAion of, till they were taken in execution by the de- 
fendants in this action. Upon the execution*s coming into the houfe, the pUintifiTs 
gave notice to the Aieriff'that part of the tuine, Rnen, and china, fpecifying the par. 
ticulars of each, belonged to them as the truilees and executors under the late Lord 
Fol^^% will, and demanded them to be delifered up ; which was :efufed. 

The jury at »he trial found a verdift for the plaintiffs, to the anipunt of the wine, 
Enent and china, t/Ucen la execution 5 and tlic dcfendaats acquiefced without mov« 
log for a new trial* 

ftanccj 
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ttifice, the dtfvife ohhc I) Mke of BnJgewattr^s library.— The old 177(5. 
Duke of Nnvcnjlle^ platCi So in marriage fettlements, it is very 
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rommoij for libraries and plate to be thus fettled, and for chat* ^^r., 
tcis and leafes to j^o along with the land* If the hufband grows ^ ^' 
rxttaragant, there never was an Idea that thefe could afterwards 
be overturned. If this court were to determine they ihould^ the 
parties would rcfort to Chanceryk'^We come then to the cit'cutii'^ 
ftanccs of the prcfent cafe, ^hich are very ft;0 ig. There is not 
a fuggcltion of any intention to defraud, or the mod diftant view* 
Ofdifappointing any creditor. The very objcQion of the marriage 
feltlemcnt was, that the lady*s fortune might be applied to the 
ilifcharge of all Lord Montftirt*% debts : the amount of this for- 
tune was lOjOOo /. and was thought fully fuflScicnt for that pur- 
pofe. Befides this) it is a fcttlemertt approved by a Mafter in . 
Chancery. Moft clearly the Mafter in Chancery and the Great 
Seal could have no fraudulent view. But it appears further, that 
the reafon why the goods were infertcd was, becaufe the fettlc- 
ment of the real eftate alone wasthoughtinadequate without them. 
Clearly^ therefore, it was no contrivance to defeat creditors, but 
meant as a provifion for the lady if the furvived, and heir looms 
for the cldcft fon. 

An argument, however, is drawn from the pbjjfjfton^ as a ftrong 
circumftance of fraud : but it does not hold in this cafe. It is a 
fart of the trujl that tlie goods (hall continue in thehoufe \ and 
for a very obvious reafon : becaufe, the furniture of one houfe 
will not fuit another ; and it was the bufinefs of the truflees iO 
fee the goods were not removed. 

If Lord Mcntfort had let his houfe with the furniture, referv- 
iiig one rent for* the houfe, and another for the furniture; or if 
the rent could be apportioned, the creditors would be entitled 16 
the rent ; but they have no right to take the goods themfelvcs t 
The pofleflion of them belongs to the truftees, and the abfolute 
property of them is now vefted in the eldeft fon* 

I cxpefted an authority ; but though fuch fettlements are fre- 
quent, no cafe has been cited to (hew they are fraudulent. How 
common are fettlements of chattels^ and money in the docks : 
ean there be a doubt but they are good ? Yet the creditors would 
be entitled to the dividends during the intereft of the debtor. 
Hcte, there was clearly no intention to defraud, and there is si 
good confideration. Therefore, I am of opinion it could not be 
kft to the jury to find the fettlement fraudulent^ merely becaufe 

VoL.II« C there 
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. 1776. there were creditors. The goods muft now be kept in the houfc 
-- for the bcntfit of the fon. 



verfus Aston Juflice. I am of the fame opinion. 



Ken- WiLLLS Tuftice.— I am of the fame opinion. 

Ftf Cur. Rule for a new trial difcharged. 
Lord Mansfield. — The goods and furhlture tluthavenotbcen 
fold are to be delivered fpccifically. As to tliofc which have 
been fohl, let any indifTercnt perfon put a valu- upon them \ the 
value to be paidbyMr.ATtT://^//, and the amount veiled in govern- 
ment fccuritics at 3 L per cent, upon the trufts of the fcttlcment ; 
the intcreft to be paid to Aldcrmnn Kennett during Lord Mont- 
fort\ life., y^nd as to all the goods which are not included in 
tlie fchcdule, they belong to the defendant under the execution. 
N. B. This v.'as confcnted to at Nifi PriuSy in cafe the court 
fliould be with the plaintiffs upon the general quellicn. 



Friday^ 

Maji)i\u MaRTVN VerfuS HlND. 

^\vtA B.i TJPON (hewing caufe why a new trial fliould not be grant- 
title (othc ^^ tfd, the cafe as it appeared by the report was to this eflc£l. 
thertbyap- TIic aftion was an a£lion brought by the pliiniiffagainil the dc- 
point him fendant, who was the re<flor of St. A/jn's jrcjimin/lcr. to recover 

curatcofhis - . . 

church, a fum of money due from hmi to the plaihtifF, for ofnciating 

?Dlllovvh1m ** ^*s curate. The declaration confided of feveral counts. The 

a faJarynnd third count, on which the verdlrt was taken, dated as follows : 

him in the ^* And whcrcas alfo the fviid Richard at the time of the making the 

office of (c promifc and undertaking hereinafter next menticned, was, and 

ctherwtje ** from thcncc always hitherto hath been, and (li!l is, rc£lor of the 

^^r'ud'fL(- ** ^^^^ parilli church of St. Ann IVef^nunJler'wx the f.id county, to 

t'ual frejo' « wit, at Wcjlm'tnjlcr in the faid county, and the faid PKichni'd be- 

lawfully re- *^ *"g iMc\i redlor as aforefaid, by a certain indrumcnt in writing, 

movtd ibr « fubfcribed by and with the proper hand of the faid Richard^ 

Any i<4u*ty 

lie cannot *' bearing date the 13th o\ February 1769, at IFcflm'nifnr aforc- 

tZZ''rtL " faid, he the faid Richard undertook, and to the faiil Thomas then 

remove nun ' ' 

without <c and there faithfully /r;;;;^^ to retain^ and continue the faid T/:o- 

cQufe * and 

ifihcfaiary ** m^'S to official e in the faid churchy until he Jbould bed bcrivifc pre- 

hcjnarrcar, « x>ided luith fome ec cleft ujlical preferment^ unlefs, hy fault by him 

maintain y/- ** Committed, he the faid Thomas fliould be laivfully ret7wi*ed from 

'^tuJvt\t^ " ^^^ ^^^^ » *"^ ^° P^y ^^"^ ^^^ ^^^ ^^ ^^^y guineas a year dur- 

A read.rjtip ^ ing, that limc. And the faid Thomas in fa£l fays, that although 

T'fT^ftka/' •« Lc is not ytt provided with any other ecclcfiaft:ical preferment, 

yr/umtrt « j^^j. jj^g bcctt lawfullv rcmovcd froKi the fame church, or 

\Miliin tlic ' 

iiicnmnjs of fuch title. 

5 *' officiating 



EASTER TERM i6 George HI. B. R. 438 

** officiating tlxrcin, yet the f nd Ruhardy not reprardiri'T, ^r.— 1775. 
Plea non ajfumpftt, Verdicl for the pI^rntifF, At the trial, the - 

VlaintiiF, in order to prove t!»e defendant's undertaking, gave in ^C.^XI* 
cvijencc the following certificate dircded to the bifhop of *«»i^ 
London on the plaintiff's being ordained pricft. 

«* Thefe are to certify to your Lordlhip, that I^ Richard fiinj^ 
" redor of St. Ami's JFfJ}mif:J}try \i\ the county of Middle/ex^ 
•* 2nd your Lordfliip's dioccfc of London^ do hereby nominate 
** and appoint the Reverend Tk.mjs Mariyn^ to perform the of- 
•* ficc of curate in my church of St. Ann aiortfaid ; and do pro* 
*• mifc to allow him a yearly fum of fifty guineas for his main* 
** tcnance in the fame, ard to continue him to officiate in my faid 
*• church, ///;/// he Jljall be ciherivp provided cffome eccltfutjlicai 
•* preferment ; unlcfs, by any fault by him jcommitted, he fliall 
** be lawfully removed from the fame. And I hereby folcmnly 
** declare, that I do net fraudnlently give this certificate to entltie 
** the faid Thomas Martyn to receive holy orders^ but with a real 
•* intention to employ him in my faid church according to what 
** is before exprelTed. Witnefs my hand this I3lh day of Febru* 
^ arj 1769. R, Hind:' 

On the part of the defendant, tv/o fevera! Yiotices were produ- 
ced from himto the plaintiiT; or.c, dated 26th of November 1774 ; 
the other, dated June i6th 1775, directing him to quit the cu- 
racy : The lall of which was in theft words. *' Dr. ///Wherc- 
•* by gives notice to Mr. Mattyn to quit the curacy of this pa- 
•* rifii on tlje 26ih of next month, agreeably to a former notice 
•* given to him oti the 26th cf l.ifi N'.iHtr.hr.^' They alfo pro- 
duced an appointment of the plaiiuliT to the rcaderfhip of the 
parifli in June 1769, of tl^e value of 3c/. per annum. In rc- 
fpecb of this office, it appeared, by the entries in the pp.rifh fcooks^ 
that from the year 1718, a re.iucr v/as fupported by the will of 
a Mr. Bijbop out of the profits of f -me leafchold prcmifes, until 
the year 1734: from which time the render w^is fupported by 
order of the v//?ry, and at thiir ivi!i\ out of monies ullowci the 
churchwardens in their accounrs. That the r. ader was appointed 
by the veftry j but no traces could be found of any appointment 
prior to the year 1718. That the duty of the plaintiff, as reader, 
Was to read prayers on fuch days as the parfon of the parifti was 
not ufed to perform divine fervice. 

Mr. Dunning and Mr. Btd/er^v/ho fhewcd caufe, infifttd, that 
^ rrader/hip was no ecclefiafticat preferment. That, according to 
Dr. Burn in his third volume of ectlefiaftical law, the office be- 
gan ia the third century } and was one of the five inferior orders 

Ca in 
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177(5. in the Romt/b church. TTiat in the Greek church, they wcm 
appointed by ordination : But in the Latin church, ordinatios 



JfARTTH 



tffrfms ^** "^^ ncccffary. That in VTa/es, in many parts of England^ and 
jHiMD. in colleges, perfons officiate as readers wha are not even in or- 
ders. That in this pariQi there was no reader till 1718 ; and 
though at that time a fund was appointed fufficient to fupport it 
during a certain period, it was now an o6ke determinable at the 
will of the parifhioners ; and therefore, could not in any light be 
confidered as preferment within the meaning of the title. If fo, 
the remaining objeHion was, that the title stfelf was only an engage- 
ment to indemnify the biOiop, and no proniife or undertaking to 
provide for the plaintiff. As to that, they infilled, that by the 
terms of the inflrument it was clearly a certificate of the plaintifPs 
appointment to the office of curate in the defendants church ; a 
promife to allow him fifty guineas per annum ; and an exprefs 
undertaking to continue him in the office till othcrwife provided 
for. Added to which, it contained a folemn declaration that the 
defendant did not mean it as a mere tide to the plaintiff to enable 
him to obtain prieft's orders s but to give him a permanent intereft, 
dcteiminablc only in two events, neitherof whichhad takenplacej 
;iamely, his being provided with feme ecclefiaftical preferment, 
or being lawfully removed for fame fault.— That if it was not 
meant as a title^ it could be no indemnity to the bifliop , and 
therefore, there was no ground for fuch objedlion. — To (hew the 
confideration was a good and fufficient ground for the promife 
alleged, they relied on Button vcifws Poole ^ i Ventr^ 318. 332. 

Mr. Wallace^ Mr. Mansfield^ and Mr. Davenport ^ contra^ for the 
defendant, contended : 1 ft. That this certificate v/as no promife or 
undertaking on the part of the defendant, to employ the plaintiff 
as his curate ; but intended merely as an indemnity to the biihop 
againft the proviCons of tlie 33d canon : by which, every bifhop, 
who ordains a parfon without a title, is obliged to maintain fuch 
pcrfon at his own expence. That this was the obje£l of both 
parties at the time, was ^ppdrent from the certificate being fent 
to the biihop, kept in his cuftody, and produced at the trial by 
his fccretary. By the terms of it, the contraft was with the W- 
^op only i and if ie had brought an adion, fuggefting a damage 
fuftained by the plaintiff^s being without preferment, the aclion 
would have lain. Befidcs, in all contrad^, the obligation ought 
to be reciprocal. But here the plaintiff might have quitted the cu- 
racy at his pleafure. adly. They objc£icd that the plaintiff 
had no licence from the bifliop to officiate as curate ; and fup- 
pofing he had| ftiU he was reraoYabk at pleafure : Therefore,, 

15 could 
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coald not niaint4;n this a£lion. To this point, were cited, t, i']']6, 
Sa/k, 506. Bur/bury 273. 2 Fez. '427. Noy. 15. Batt V, 



Sir Edward Brabalon, y\\^. That the appointment of tlic ^^A»TTw 
plaintiff to the rcadcrfhip of St. Anu\^ at the falary of 30 /. per Hmo. . 
annumy was an ecclcfiaftical preferment. That the duty of the 
reader in fuch a cafe was not fuch as a layman could perform, but 
required the whole of the divine fervice to be read, and that he 
(hould alEfl in the adminiflration of the facrament : And cited 
3 Burn. Ec. Law. tit. Ordination^ p. 24. 

Lord Mans^tld upon the argument faidj this is a genera! quef* 
tion, and -quite new* It <!oes not turn upon a di(lin£Vion be* 
twecji fifrpefual cvLTZtcs und general or temporary curates. There 
IS a diilinflion between curates licenfed, and curates not licehf- 
ed. If not liccnfed, they are removable at pleafure. But if 
Jicenfed, they are only removable y^^ ;;i5^o ; for inftancc, by the 
confent of the bi(hop ; or where the redor does the duty himfelF. 
But the great point in this cafe is, what is tiie import of the 
obligation which a perfoi) comes under, by giving fuch a title to 
the bifhop : Whether it is a Jus quafitum in the curate, fo as be 
can oblige the parfon to make good the falary to him, according 
to the terms of the certificate. As to the plaintifPs not having 
a licenfe in this cafe, it is true the bifliop has not licenfed him 
inform^ but he hzs fubftantially and in efFc£l licenfed him, by 
receiving his titles It is a matter of importance ; and, therefore, 
ve will think of it. 

Cur, advifare vult. 

Afterwards, on this day. Lord Mansfie/d dcUwCTcd the opinion 
of the court as follows : 

This is an aftion brought by the plaintiff, as curate of the 
defendant, who is re£lor of the parifh of St, jinn*s JVr/lmin/fer, 
to recover a fum of money due to him for his falary or ftipend. 
His Lordfliip Rated the third count upon which the verdift was 
taken; — the titl^for the plaintiff's having priett's orders, and 
the two notices to quit * : and then proceeded thus : Tuiffupr^ 

It has been argued, that this was a rcafonab^e notice to the 43^* 
plaintiff, fuppofing Dr. Hind could remove him at. his pleafure. 
The defendant employed another curate. It was admitted that 
the plaintiff was always ready to perform the duty of curate $ 
and the defendant engaged to admit this, to avoid any conteft 
between him and the new curate. 

At the trial, adefence was attempted, viz \ that the plai/itiff was 
lawfully removed for faults by him committed, and imputa- 
tioni were thrown upon his Ufe and manners ; and evidence of* 

C 3 ferred 
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\^^6• fered to prove the irregularity of his conduft ; but I would 
not fuffcr them to go into any criminal charge againft the plain- 
^^^^^^ tiff: Becaufc I thought, in the firft place, that the defendant 
Hi«i>. ought in that cafe to have complained to the biihop, and ob- 
tained his fentence, or judgment, or direQion in a formaly or 
fit leaft in zfummary way: And fccondly, if ihcdrfcn<lant could, 
without applying to the bifliop, have removed the plaintiil for 
a caufe, fubje^ to the opinion of this or any other court, as 
to the fufliciency of fuch caufe of removal j he ought to h<ivc 
giyen the plaintiff notice of it. But in the notices given to the 
plaintiff to quit, he fpeciSes no fault or objection, but grounds 
them on hi$ mere will and pleafure. It did not appear by the 
^idence, that he had ever hinted to the plaintiff, what was now 
\ijfurprife offered to be laid to his cljarge ; fo that he could 
cot poflibly be prepared to make any anfwerto the charge— This 
t>bjetlion of mine to the entering into proof of fuch a charge, 
)us nor been omplained of, nor mentioned by counfcl j nor has 
sny motion been made for a new trial, in order to let the defend- 
ant into that evidence. . But I think fit to take notice of it, 
becaufe I have heard of it ; and wilh the grounds upon which 
this caufe is determined may not be mifapprehended. Upon 
full conlideration we are of.cpinion, that it was right not to fuf- 
fer the defendant, under thefe circumftanccs, to juftify the re- 
moval of the plaintiff, by an accufation produced for the firft time 
at the trial of the caufe. And, therefore, I defire it may be un-. 
^erftood, that whatever the dccifion of the prefcnt caufe may be, 
we do not proceed upon any ground that fuch a curate as this 
may not be removed by the bilhop ; or even that if a milbeha- 
viour is precifcly notified to him, as the- caufe of his removal, 
the reftor may not juftify himfcif by that caufe, if it be true in 
faG and fulficicnt in law. That ground is (till open and may 
be infilled upon in cafe of another a61ion. 

After over-ruling this attempt, the caufe being general, and 
xxcw in Wejlmhifter Hall, 1 defired to favc it for the opinion of 
this court ; and the jury gave a verdict for the plaintiff, fubjcft 
to that opinion. 

Three objections aie made to the plaintiff's recovering in this 
a£tion. Firft that iht promife is a promifc to, and a conita& 
m engagement with, the Ifi/hop'i to indirnnify him from maintain- 
ing the plaintiff ; but is no pronufey uo contract, no cngage- 
mcnt with the plaitttiff, and, therefore, gives him no right to 
fue. — ^The fecottd objcflion is, that the plaintiff is not Itcenfed 
by ihc bi(bcp.— -The third ohy^&xoik iS| that the plaintiff, on 

the 
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the 26th of jftine 1769, was appointed render of extra prayers 1776. 
in this parifli church, ut the hours of 11 and '4 o'clock, at a . . ■■ 



cc 



filary of -lo/. a year, to be paid by the churchwardens, and Mabtyn 
charged in their accounts. This, the defendant fays, is uta Ill^o. 
ecclfiajVual pnfitmcnty and confequcntly, that the defendant, 
f.'om that day, was not obliged to continue the plaintiff as his 
curate. 

As to the firft, Whether the phnntifFcan maintain any afllon, 
it will be nccclfary to examine and confider the nature of the 
tltU^ arid the nature of the certificnie to the bifhop. In the 
canons of 1603, by the 33*1 canon, there is this provifion— 
** It has been long fince provid<r<l by many decrees of the ancientv 
** fathers, that none Hvall be ao'jiittcd either deacon or priofl, 
** v.'ho hud not firll fome pl.icc to exercife his fun£lion in : 
** Accor('?iii; to which cxnmrlcs we do ordain, that henceforth 
«' no perfon (Irall be admitted into fncrcd orders, except he (hall 
at that time exhibit to the bifliop, of whom he dcfireth impo- 
firion of hands, a prcUnration ol himfelf lo iomt eccUftiiJf teal 
preferment^ tlicn void in thjt d'loctfe : Or fliall bring to the 
** faid billiop a true and undoubted certijicatey that cither he is 
•* provided of feme clLich uflthin the Jild diocefe^ where he may 
** attend the cure of fouls •, or of fome miniller's place vacant in 
*' the cathedral churcli of that diocefe, or in fome other collegiate 
•* church therein alfo fituate, where he may execute his miniftry 
** l^t\ And if any bifliop fliall admit any perfon into the mi- 
•' nidry that hath none of tlicfe tiths, as is aforefiiid, then he 
*< fuall keep and maintain him with all things ncccflary, till he 
" do prefer him to fome ecckfiadical living." 

This fliews, that, by the general canon law, it is not barely 
ncceflfary, that a man, to be ordained, fhould have a mainte- 
nance ; but that he (hould llkewife have, iviih'm the dkeefe^ fome 
church where he may exercife hi-) minifteriai funftion: Tor that 
is the ground upon which the bifhop is entitled to ordain \ and 
if tlie cure is in another dioc;ife, the bifhop offends by ordaining 
him without fprcial letters diniiffory for that purpofe. Fide 
Gi^/j's Commentary upon this title, p-^ge 162-3. 

It muft there-fore be n churshy or place nvithin the diocefe^* 
where he may exercife his function \ and this provifion I take 
to be older than the penalty upon the bifliop ; for that begaa 
in the year 1200. 

What then is the bifliop to be informed of before he ordains? 
That the perfon to be ordained has, in the dicafgy fome benefice^ 
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1776. church, or curacyi^ as in the canon abovementloned. When tho 

— ■ - biQiop Is certified of this, he is liable to no penalty; and if, 

vJfus^ after fuch certificate, the clergyman, who is ordained, quit tho 

HiMo. cgracy, or be unjuftly removed, the bifliop is not ii) fault. He 

is only liablej in cafe he ordains without fuch certificate. 

Jn the next place, what is the operation of the certificate ? 
It is not a contraft with the^biftiop to indemnify him \ but a 
certificate and affiirancc to the bifhop of a matter of fa£l : rhat 
fuch a one has appointed the perfon named in the certificate, to 
be curate of his parifli ; that he undertakes to pay him a certain 
falary, and that he will continue him in the curacy till he is 
otherwife provided. It is difficult to raife a queflion, when the 
mere (late of the certificate itfslf makes the cafe pl^^iner than 
any argument can do. It is no indemnity to the bifhop, or any 
thing like it. It is no promife to, or contract with him, but 
inerely an information of a matter of fail. 

As to the cafe of Dtttton verfus Poole^ i Vent. 318, 332. it is 
matter of furprife, how a doubt could have arifen in that cafe. 
It was a promife to the father by a perfon in remainder, that 
if he would leave fo much wood (landing, he would pay his 
daughter f 000/. the value of the wood which the father had 
intended to cut down. The daughter, upon the father's death, 
brought an a£lion for the 1000/, and the court held (lie was 
entitled to bring the aftion. And upon error, the judgment was 
affirmed. But this cafe is infinitely ftrongcr ; fc r it is in no pof- 
fiblc refpe£l a promife, but merely a matter of information to 
the biftiop : The contra£l is with the curate. Therefore, there is 
no (hadow of objeflion to the plaintiff's maintaining this aftion. 

The 2d objeftion is, that the plaintiff is not licenfed by the bi- 
fhop. Within the true intent and meaning of the canon law, he 
iV llqcnfed by the bifhop ; for he has ordained him on this title, 
Jf fo, the bifhop has folemnly approved of his being the curate of 
this church. It is the very foundntion.and title of the ordina- 
tion ; and therefore he is licenfed to all intents and purpofes. 
Whether this be a compliance with the letter of fome penal 
ftatutes which require a fpecific form of licence, may be a critical 
quedion. But the objeflion does not lie in the mouth of the de- 
fendant, as an excufe to him for not performing his contraft : 
He, as well as the plaintiff, have underdo*, d for years, that is, 
ever fincc the year 1769, that his ordination upon this title was a 
fufficient licence j or if they did not fo undcrftand it, the de- 
fendant 
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feniiant has waved the obje£lion. In his notice to quit, he doe* 1776, . 

not obje£l the want of a licence : In c*%fc he had, the plaintiflF -: « 

might have immediately got a licence, had he thought that necef* Maitth 
faiy. If, after reafonablc notice, he docs not procure every qua- Hi^n. 
lification neceflary to enable him to do the duty, the defendant 
would be excufed from paying him the falary ; for the plaintiff's 
fervicc as curate, is not only the conftderathn^ but the condition of 
the falary. 

The 3d objeflion is, that the plaintiff is in fa£l, and agreeably 
to the terms of the contraft, otherwife provided with an ecclc- 
fiafticad preferment. 

Of this objeftion we have thought a great deal. The aftion 
does not appear in a very favourable light. But independent of 
that, the faccefs of the plaintiff in this cafe may involve both 
parties in more litigation, little to the advantage of either. Be- 
fides this, one v/ould wi(h to avoid animofities in pariflies, which 
fuch difputes too frequently create. But, upon the fulled con- 
fideration, we find it impoffible to fay, that this readerjhip is an 
tcdeftajlical preferment. For, what is the ofRce of the plaintiff, 
when the terms of it come to be undcrflood ? 

The term reader^ has confounded us ; but it has notliing to do 
with the caufe. The plaintiff is not a reader in any fenfe of the 
law. This is nothing more than a parifh employing a clergy- 
man in pricft's orders to read prayers, and they call him a reader. 

The term reader^ is made ufe of by the canon law ; but a rea- 
der known to the canon law is always put in oppofttion to a cler^ 
gyman. It is one of the five orders of the Romijb church inferior 
to the deacon •, they arc alv;ays confidercd laymen in the idea of the 
jcanon law, and are exprefsly put in oppofition to clergymen. I 
have been informed, that in the Welch diocefes, where there is 
no endowment worth the while of a clergyman to accept (and in 
Chejler there arc many fuch) many perfons officiate as readers in 
oppofitian to clergymen. At the reformation there were feveral 
objeftions darted with refpeft to readers ; every one of which con- 
fider them not as clergymen. Is an employment then, an eccle* 
fiadical preferment, where a private m\an may be employed ? Wat^ 
Jon upon the canon law dates, that there are but two ways of be- 
ing provided by the church, without being an incumbent of it ; 
vW. *< being a curate, or a lefturer." They are both taken no- 
tice of by law. They mud be licenfed ; they mud fubfcribe to 
the articlesi and make the decl|ration* But a pried employed 

by 
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t*j^6. by 3ny boJy to read prayers, wants no authority : The very ordi- 

* tiation gives him the auiUority : He wants no lictrnce, he figns no 

virfus anicles: The billiop cannot inhibit him, and the office is temporal- 
HiKoi I ticfircd the inftitiition qf the pariOi mi^rht be looked into : 

It is probable there were mini Iters employed to read prayers in 
this parifli before tlic year 1706 j becaufe it was in proof, that a 
tAr, Brown left a legacy on a temporary fund to be divided between 
the reader and the Icfturtir. But there is no entry of this till 
1718; and it varied in refpecl of the duty to be done : For in fomc 
cafes the reader was required to aflifl the clerk. But in the ap- 
pointment of the plaintiff nothing is required except as before dat- 
ed. In 1 734» the temporary fund ceafed; then there is an entry, that 
information has been given of its fo ceafing; upon which the parifh 
make an order, that 30/, ^rr atiwnn (hould be paid to the reader 
out of what they call the couwiijjion money. Afterwards a fub- 
fequcnt order is made, that the church- wardens were to pay 
it. What (lability is there in this ? No one can read prayers in a 
church without the confent of the reftor. What obligation is 
there, if the parifh fliould think fit not to have a reader, to bind 
or compel them to have one any longer ? The appointment and 
falary are only during pleafure ; and the office fuch as requires no 
Hcenfe or authority. Therefore, we think it impoflible to confi- 
dcr this as an ccclcfiaftical preferment. The confcqucncc is, that 
the rule for a new trial mud be difcharged. 

Per Cur, Rule difcharged. 



Stnud^y. F^x ^^ ^^- Aflignces verfus Haneury et al. 

If one of TTPON a rule to (liew caufe why the arbitrator named in an 

two part- ^^ order of nift prius^ made in this cafe, fhould not be dircfled 

bankrupt, to fettle, m his award, the account or the confignments of to- 

the foivent ^j^-co to the defc^ndants, proved on the trial, from the time of the 

partner ^^^ . 

may, ii for bankruptcy of Tid?;;w/ //<5w Ridgate \ the cafe, as reported and 

confiderati- ft^tod by Lord Matisjield^ appeared to be as follows : 

on and ']'|ii., was an aftion of trover brought by the plaintiff:?, as af- 

xoitbesit * , , . ^ i r ' 

fraud, dif- fignees under a joint commifiion of bankrupt, taken out againd 

la^t/i%^p 7^^" Barnes and Thomas Ihw Ridgate bankrupts, to recover 

tffcaijand 4 000 hogOieads of tobacco. The declaration confided of two 

if 5tf after- ^' -t-1. % r .... 

wards fail, counts 5 onc chargmg thp trover and converfion to be, h^fore <•/- 

the afltgn- ^^ ,^ ^f (^g bankrupts had committed an aft of bankruptcy ; the 

ees, under ••yt/- -iz-ii r;> 

a joint com- other charging it, Jtibfeq-uent to an act of bankruptcy committed 

T^:^i.b, by hoih the bankrupts. 

cannot Duiat^n tf!.vcf againfltliC iniaJiJ^ \cndcc cf fuch partncrfliip efTcfJs. 

BiirncSf 
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Barnet and Rtdgate were partners; RidgaU lifcd in England^ x77tS* 
xnd Barnes lived in Marjland. 



Ridgate was under very large acceptances, and much prefled \^Jf^ 
for money. To fupport his credit, Hanhury agreed to pay, and HAwswiy; 
actually did pay, fcveral bills tor him. But with a view to bet- 
ter carrying on ihc bufint'fs, Ridgate was to go to Marfland^ and 
Barnes was to come to England. Hanbury interpofed his credit, 
upon the confidence of confignments of tobacco being made 
to him, which would be a pledge for the monies he advanced. 

Ridgate told his clerk that be was going to Maryland^ and that 
Barnes would come over to England \ but bid him fay, the day he 
fct out, that he was gone to Hanbury^s country houfe,. and would- 
return foon. Mauduity a creditor, called, and had that anfwer. 
Ridgate went to Maryland^ and Barnes came to England, — No 
umbrage was taken by the creditors at this exchange of the red- 
dence of the two partners : Neither Ridgate^ Barnes, or Hanbury 
had an idea that this exchange of reGdence was an a£l of bank- 
ruptcy- There was no intention to commit an acl of bank- 
ruptcy. 

Confignments of tobacco were made by Barnes to Hanbury be- 
fore Barnes left Maryland^ and there were other confignments 
afterwards. Upon the 22d oi .January 1773, Barnes ^ after re- 
turning to England^ committed an ViC '^C bankruptcy, and after- 
wards publicly failed. Then, and not before, the creditors fet up 
Ridgate^s going to Maryland as an a£t of bankruptcy by him, 
and they took out a joint commifTion againd both j and the 
plaintiffs, in the capacity of affignees under the commiflion, 
br'Might the prcfent a£tion. 

Whether Ridgate's going to Maryland, under the particular 
circumftances bcforementioned, (hould be conftrued an act of 
bankruptcy, was a quetlion much litigated at the trial. The jury, 
upon the mifreprefcntation to Mnuduit bcforementioned, were of 
opinion it was ; and accordingly found him a bankrupt upon the 
15th of July 1772, the dny on which he left London, l^o fraud 
or want of conGderation was fixed upon Hafibury. But the plain- 
tiffs infided, that all the confignments after the 15th of July 
1772, were vzld. The defendants infiftcd, that all the confign- 
ments before the 22d of January 1773, were good. There were 
confignments after the 22d of January 1773, which the defend- 
ants could not fupport 5 and therefore, as to them, an account was 
neceflarily to be taken of the value of the tobacco, which fo came 
to the hdnd« of the dc fendanta^ after making juft allowances. 

That 



.4*7' 
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IJJ^* That account was referred to an arbitrator ; and the qucftion, 
-*— — whether the plaintiffs were entitled in this aflion, to recover the 
^^4, wbo/i of the value of the confignments made by Barnes between 
llA}isufty» ^ J jth of Ju/y 1 772, and the 22d of January 1773, or zmoifty 
thereof, was fubmitted to the opinion of the court : And accord- 
ing to fuch opinion, fuch confignments are to (land or fall, and 
to be brought into, or left out of the account, by the arbitrator. 
This cafe was argued twice, firft in Hilary term lad by Mr. 
' JVallace and Mr. Buller for the plaintiffs, and Mr. Mansfield and 

Mr, Dunning for the defendants. The court then ordered it to be 
argued by one counfel on each fide this term. Ic was accord- 
ingly argued by Mr. Buller for tb« plaintiff, and Mr. Mansfield 
for the defendant. 

Mr. Buller for the plaintiffs infided, lyf. That the confign- 
ments were fraudulent, being with a view to give the defendants 
a preference, and therefore void for the whole. 2i//y, If not void 
for the whole, the plaintiffs were at leaft entitled to a moiety : 
For by the bankruptcy of Ridgate^ the partnerQiip was immedi- 
ately diffoiVed ; and fo it was held by Lord Mansfield and Tates 
Juftice, in the cafe ol Hague and others, affignees of Sect againft 
- Rollefion^ 4 Bur. 2174. If fo, Barnes y the folvent partner, had 
no longer a power over the whole, but each had his own moiety 
only to give or grant. If an execution iffued againft one of two 
partners, the (heriff, though he may feize the whole, can only fell 
an undivided moiety. Heydpn verfus Heydcn, i Salt. 392. By the 
iame rule, a bankruptcy fevers from the time ; for a bankruptcy 
is an execution in the firft inftance. From the moment, there- 
fore, that Ridgate failed, the power of Barnes to bind the whole 
of the partnership effe£ls ceafed ; confequently, the plaintiffs 
>rerc entitled to a moiety. 

Mr. Mansfield for the defendant, contra, contended that the 
plaintiffs could not recover on either count. For if the goods 
were the property of both the partners, as alleged in the firft 
count, each had a right to difpofe of the whole; and the confign*- 
ment by one partner was the confignment of both. That here 
there was not even a fuggeftion of fraud ; and confequently no 
ground of a£tion to entitle them to recover upon that count. As 
to the 2d count, he argued that the bankruptcy of one partner 
was not to all purpofes a diffolution of the partnerfliip. But fup- 
pofing it were, and that the affignees became entitled to an un- 
divided moiety, they (hould in that cafe have declared as the af^ 
Cgnees .of Ridgate only ) ngt as the joinj aljjgnees of both the part- 

iier$« 
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iers. But even in that fliape, the a£lion could not have been main- tTj6m 
tained; for then the aflignees and the folvent partner would have 



been tenants in common : and trover or detinue does not lie by one ^°r 
tenant in common of chattels perfonal againd another. Litt* HAMiucfl 
Se^. 323. Therefore the plaintiffs had no title to recover. 

Lord Mansfield. — ^The fingle queftion is, Whether the a£l 
of the folvent trader for a valuable confideration, is good, after 
an a£t of bankruptcy committed by his partner, without hieknow- 
ledge^ and without the lead coloui^ot mixture of frauds Whe- 
ther the aflignees can^ in fuch a cafe, come againd the bona fide 
confignee of the folvent partner, to recover the value of the goods 
configned. The aflignees (land in the place of the bankrupt, and 
can in no cafe be in a better fituation than the bankrupt himfelf 
would have been in, under the fame circUmdances. Suppcfe in 
this cafe, the partnerfliip had b^en diflblved, and the tobacco had 
been in the pofleflion of Barnes : What aftion could RidgaU 
have had againd thefe goods fpeciflcally ? Would he have been 
entitled to any thing but the balance of the account ? 

Cur. adv'ifare vult» 

Afterwards, on this day. Lord Manrjieldj having dated the 
cafe {tit anted) delivered the opinion of the court as follows : 

The qucdion for the opinion of the court is a general one ; 
Whether aflignees, under a joint commiflion againd two partners^ 
taken out after the bankruptcy of both, can maintain an a£tionof 
trwer againd a perfon in pofTeflion of goods under a fale or con- 
Cgnment hon&fide^ for a valuable confideration, and without anjr 
mixture of fraud, from one of the partners, who had not then 
committed any a£t of bankruptcy himfelf, but after an tlGl of 
bankruptcy committed by the other partner. 

An a£t of bankruptcy by one partner, is to many purpofes a 
diflbludon of the partnerfliip, by virtue of the relation in the da- 
tutes, which avoid all the a£ts of a bankrupt from the day of his 
bankruptcy ; and from the neceflity of the thing, all his property 
being vedcd in the aflignees, who cannot carry on a trade. 

In the cafe of Hague verfus Zcottt H'tL 8 Geo, 3. B,R. cited by 

Mr. Wallace and Mr. BuHer\ it was held, that the datutes con* 

ceming bankrupts made an entire^ not a partial avoidance of the 

bankrupts a£ts, as well in refpe£t of his partner's moiety, as his 

own. But no cafe has been cited, where a fecret a£l of bankruptcy 

by one partner, has been held to avoid an honed conveyance of 

partnerfliip eflc£l$ by the other. -Each has a power fingly to difpofe 

of the whole of the partnerfliip efl^e£ls. 

There 
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177^. There are no words in the (latutcs exprefsly applicable to tbit 

-• cafe ; and there is great reafon why they (hould be avoided. If 

verjHs partners difiblve their parrnerlhipy they who deal with either, 

IfAK^utr, without notice of fuch diflblution, have a right againft both. 

After a diflblution by agreement, by an execution, or by a bank- 

yuptcy, the partner out of pofllfiion of the partnerfhip efi^£l$} 

has the fame lien on any new goods brought in, which he had 

upon the old. But fuppofing that a fecret a£i of bankruptcy of 

^m partner is a complete diifolution of the partuerfhip, and that 

from that moment the afSgnees and the folvent partner are to be 

ConGdered as tenants in common of the partnerfhip efFc£ls ; the 

queftion will dill remain, Whether the plaintifFs have any right 

to recover in this adion ? 

This leads me to confider what right in law and juftice one 
partner has againil another, after a dlilblution of the partnerlhip. 
»— It clearly is not to change the pofleflion, or to malce an adual 
divifion of fpecific efFefts. One partner may be a creditor pf the 
partnerfhip to ten times the value of all the elTeds. The other 
partner in that cafe can only have a right to an account of the 
partnerfhip, and to the balance due to him, if any, on that ac* 
count* No pt-rfon deriving under the partner can be in a better 
condition. His executor ilands exaclly in the fame light, It is 
the very text of Littleton. In SftcJ, 321. he fays, " If there be 
• ' •* two tenants in common of a peribnal chattel, and one dies, the 

•* executors fliall hold and occupy with the furvivor, as their tef- 
•^ tator did before he died." If a creditor takes out execution 
againfl one partner, as in 1 Salh, 392, the vendee would be tenant 
in common. And in the cafe of Skipp^ycrfus Harwoodm Chan- 
cery, 6th July 1747, Lord Hardwicke^ according to my notCj 
(]ays, ^' If a creditor of one partner takes out execution againft 
** the partnerfhip efFefts, he can only have the undivided fhare of 
<* his debtors and mud take it in the fame manner the debtor 
•* himfelf had it, and fubjefl: to the rights of the other partner.'* 
The aflSgnees, under a commifDon of bankruptcy againft one 
partner, mufl be in the fame ftate. They can only be tenants 
in common of an undivided moiety, fubjed to all the rights of the 
other partner. This is clearly laid down in that cafe of Shipp 
verfus Harnvoody which is tolerably well reported in i Vezey 239.* 
And I refer you to that report, to avoid taking up fo much time 
as would be necefTary to ftate it from my own notes. 



f^^ 



• It is there reported by the name of ff"^ t. Skip, 

My 
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My general memory of the principles explained in that cafe, ^ inj^^ 

ind the ftrong fcnfe upon which this propoHtioti is founded, that * 

OEC partner can have no ri^lit a^niiifl tiie other, but to what is ^ , ^ 
due from him aftet makin|j: him nil jult allowances, induced me, Hakburt. 
without heHtation, to declure my opinion at the tiial ; thai the 
confignments endorfcd by Barnes before the 22d of January 1773, 
the day Barjies bec'fmc a bankrupt, could not be iivcided by the 
plaimifFsi, either for the ivh-Je or a vyAetyy on account of the bank- 
ruptcy of R'ldgatc. But the matter being of value, and .no pre- 
cedent cited, I wifiicil tliem to r.ke the opinion of t.he court. 

When it was firft aro[ucrd, the defendant's counfcl faid little or 
nothing, expecf^ing to rtply, which ralfcd doubt cnouj^h to make us 
order it to be put in the p iper. Now, t!\it it is fully undcrllpod, 
we are all clearly of opir.ion that tl:e aclion cannot be maintained. 

Suppoflng tl;e indcrfemcnt by Barrus, of the bills cf lading, 
not to bind the undivided mc/ietv of the aGi;Hees, whkv is the 
utm cfllhc plaintifTs can coiitend for, then, this is an aclion of 
/r^'/r, by one tenant in cCiTir.-:on agairnl another, which cannot 
be: The text of Lii:!er&tt f.tys fo, Cohes comment fays fo, the 
adjudged cafes fay fo, and there is no judgment or cliclum to the 
contrary. The text of Lifih:^?!^ SecJ. 323. is ub follows; " But 
** if two be pcfTedVd of chattels perlbnal i:i common, and one 
** take the whole to liim.'Vlf, out of the pofTjfiion of the other; 
** the other has no remet'y but to take this from him, who hath 
" done the wrohi^, to occupy in commoij, t^r. when he can f^^^e 
*' his time, ^r." Lord Coke, in his comment on this paflag^, 
aco a. fays, *' if one tenant in common takes all the chattels^ 
" pcrfonal, the other has no remedy by aclion ; but he may tukCL 
" them again." 

So, in Brown verfus Hedges, Trin. 7 Atw. B. R, i S^'k. 29Q. 
Upon a cafe made for the opinion of the court, the fecond point 
rcfolved, was this:' '* One joint tenant, tenant in common, or 
" parcener, cannot bring trover ajjainft another, becaufc the pof«* 
•< feffion of one, is the pofl^ flion of both; if he does, it is 
" good evidence, upon net guilty: But if one joint-tenant bring 
" trover againft a (Iranget, in tliat cafe the defendant may plead 
" it in abatement; bur cannot tnkc advantage of ir in evidence/* 
—The rcafon is unanfwerable ; there is no converfion. 

Upon thefe auihoritie's, we are of opinion that the a£l!oncafi«. 
not be maintained ; and corifequently, that the confignments 
frjor to the i^^d of January 17 73, arc not tQ be bioughf Wtatha 
arbitrator's accouots* 
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1775. 
Stmt ity. RowLS verjus GSLLS et al. 

Sdi^Thl T ^^ ^** ^" *^*°" ^^ trefpafs, brought by the plaintiff 
crown) of againft the defenJantSj for taking lead orei as a didrefs for 

iTw^te' the poor's rate* The caufc was tried at Derby at the Lent affifes 
to the I776r; when the jury found a verdift for the plaintiff, damages 
STprofttt J3 '• ^4 -T' fubje<a to the opinion of the court, upon a cafe dated, 
arlfingfipoxn which in fubdance was as follows : 

which are That the plaintiff, in conCderation of 1560 /. paid to his Ma-^ 
himby^ jcdy as a fine, was admitted tenant for 3 1 years of " all thofe 
adventur* cc mines of lead with their appurtenances, within the foak and 
any rifle on ** wapentake of Wirhfworth^ with the lot and cope within the 
hit part. (c faJd foak and wapentake under the yearly rent of 144 /." 

That the plaintiff ^as affeffed to the poor of the townfhip of 
Wirk/warth^ under a monthly rate, dated the 19th of April 
1775, in the words and figures following; •« Row/s, John^ Efq. 
*< for lot and cope at 500/. per ann. 12/. 10/." And on the 
plaintiff's refufing to pay the fame, the defendants, who wers 
two judices of peace, regularly iffued their warrant of didrefs \ 
by virtue of which, the ore in qucdion was feifed and fold for . 
the fum of 13 /. 14/. — 12/. 10/. of which were detained for 
payment of the above rate, and the remaining fum of i /. 4 /• 
was duly tendered to the plaintiff before the adion brought. 

That the duty of lot^ payable to the plaintiff as Icffce of the 
crown, is the 1 3/A difi or meafure of lead ore got, drejjid^ and 
made merchantable at all the lead mines within the faid foak 
or wapentake of IVirlpworth. That cope is 6 d. for every load 
or nine diChes of lead ore raifed at fuch mines. That the faid 
towndiip of Wirkpworth is part of, and within, the faid foak or 
wapentake : And that the faid duties of lot and cope are paid td 
and received by the plaintiff, as leffee of the crown ; without any 
rifque or expence in working the mines : and that in the yeat 
1775, ^^^ ^^'^ duties amounted to the clear fum of 5O0/. but 
that they are uncertain^ and vary every year. 

That ad the King's fubjeds have a right to dig for and get 
lead ore within the faid foak and wapentake of Wirkfworth^ pay-^ 
ing the lord's duties, atld conforming to the mineral cudoms ufed 
witbiii the faid foak and wapentake ; and that the miners, of 
proprietors of fuch mines, within the faid foak and wapentake^ 
. are entitled to a privilege of ufing feven yards and a quarter of 
land, in breadth| adjoining on each fide of the mine or vein, fo 

fai 
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fir as the mine or vein cx^nds in length, for the purpofe of 177^. 
working the mine, which is called ** quarter cord ;" and his ^ 

Majeftjr^or his leiTee, is alfo entitled to a mere of ground, being ^3!^ 
49 yards in length, in every new rein, with the like privilege of 'O*^'* 
quarter cord on each fide his mere. 

That great quantities of land, within the faid foak or wapen* 
take of ff^irk/worii, are annually rendered of little or no value^ 
by working the mines. 

That in the faid foak or wapentake of Wirkfwcrth^ the faid dii« 
ties bare not hitherto been aiieficd to the poor until the pref«nt 
rate ; but that in the townfhip of W'mjler in the hundred of 
High Peak, which adjoins the faid foak or wapentake, his Grace 
the Uuke of Devon/hire has been aficfled and paid to the poor's 
rate there for the like duties, for about 40 years laft pad. 

That the miners or proprietors of lead mines in the county of 
Deriy, haV6 not been rated to the relief of the poor in icfpe^l of 
their faid mines there. 

The queftion was, Whether, under the clrcumftances of this 
cafe, the plaintiff was liable, in refpect of the faid duties, to b& 
affefied to the poor's rate for the townihip of Wirkfwortb ? 

Mr. BulUr^ for the plaintiff, infifted, that this fpecies of pro- 
perty was not affeffable to the poor; and cited the cafe of tho 
jgt v i rn or and company for fmelting lead verfus Richardfon et al* 
Micb. 3 iiio. 3. B. R. 3 Bur. 'f34i- ^^^ R^^c verfus Vandevett* 
Pafch, 3 ^ Oeo. 2. 2 Bur, 99 1 • 

Mn Wheeler contra^ for the defendants. Both the cafes cite4 

are diftinguilhable from the prefent. In Rex verfus Vandevek 

the court held the quit-rents of a manor were not affeffable -, but 

the ground of the decifion was, that the land itfelf was before af- 

fefled : And therefore, if the lord were liable, it would be a dou* 

Uc afleffment. In the' other cafe, the mine itfelf was afTeffed^ 

which coold not be, on account of the great uncertainty and ha^ 

aard attending the adventure. But here the mine itfelf is not 

aftffedy nor are the miners in any refgcdb affccled. But it is 

the Ihare of pro6t accruing to the lord, which is rated as incident 

to^ and in refpec): of, the foil, and by way of recompence for the 

injury done the foil : and he compared it to (he cafe of Mills 

which have been held rateable. 

Cur. advifare vult. 

Lord Mansfield novf delivered the opinion of the court as fol» 
lows': 

The poor's rate is not a taxoathe land, but a perfonal charge 
m refpeA of the land. The prefent is a perfonal charge by 

VoL.U. I> reafon 
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1776; reafon of the annual profits which the leflec of the crown receiire^ 

■ ^ out of the land, and which is not charged at all before to the 

^trfot poor* In general, the farmer or occupier of land^ and not the 

Obx.x.1. landlord) is liable to this tax. For it arifes by reafon of the 

land in the parifli ; and the landlord is never aflefled for his rentv 

becaufe that would be a double aiTcflment) as his leflee has paid 

before. 

Lead tntnes are not within the llat. 43 Eliz, Thej are in them- 
fehres ancertain, and may prove unfuccefsful to the adventurers. 
Taxes therefore upon the adventurers would be hard, and they 
wtt excufed. But the perfon, lord or landlord, who, in cafe they 
do prove of value, receives a ftipulated benefit from the profits or 
value of tbero, is not excofable upon the fame ground : And 
therefore, isexprefsly charged to the land-tax, as that falls upon 
the landlord. He is alike liable to the poor's rate, for his vi£- 
ble real property in the parifli \ though, where the poor^s tax 
is a charge on the leflee, the landlord does not pay in refpe£l of 
his rent* 

' Where the adventurer or kfiee of the mine pays nothing, it is 
no doable tax in any light ; becaufe the lord pays, not for that, 
which the Uffie or adventurer is excufed from paying for ; but the 
ford pays for his own* It is not a mere cafual profit, but an an- 
nual revenue, if any % and very different from the cafual profits 
of a manor, which are not annual ; for there may be none for 
years. But if the mine produces profit to the miner, the lord's 
(hate is certain^ aftnual, and an annual rent is paid for it con- 
ftantly. The miner is obliged to pay ceruin proportions to the 
owner of the land. What reafon then is there to exempt thefe 
proportionable revenues ? It makes no diflFerence to the adven- 
turer; it does not prejudice or benefit him. But as fuch obli- 
gatory payment is in refpe£t of the land, the land owner dtight 
not to receive it clearer or neater than any other part of his eftate, 
when he is at no trouble, expence, or poffible rifk. Therefore, 
we are all of opinion, that the plaintiff is liable to be rated for 
this property. 

Ptr Cur.—Poftea to be delivered to the defendants. 
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Foster verfus Bo^niER* Smtda^. 

hpHIS was an z(\\on of trefpafs on the cafe tri^d at the Lent InAX. if 

aflifcs at Maidflone 1776, when the jury found a verdiAfor provea" 
the plaintiff, fubje£l to the opinion of this court upon a cafe *'^P*^\7 
ftatcd, ^hich was in fubftance as follows : ^mWijuUi 

The plaintiff was pofIeff<:d of four ancient ferries acrofs the ^^^^^ 
rifer Thameif and entitled to receive certain fums of money for raurwd^ it 
carrying paffengers over the faid ferries.— On the ^^d of Augifft pw^y die 
1775, the plaintiff fued out a writ oi latitat againft the defend- general nilo 
ant, which was fenred a day or two after; and in Michailmas of the courts 
Term following, exhibited his bill and declared againft him in a Jjj^f ** 
▼ariety of counts^ for erefting new ferries near the plaintiiPsi and menc'ement •f 
for carrying piaffengers over the river on the 1 7th of Auguji 1 775, ^^tutim^ 
and on feveral other days and times between that day and the ^^^epi 

where It ii 

day of the exhibiting the plaintiff's bill, \^c. to the prejudice of repiitdto 
the plaintiff, and to the diflurbance of his faid rieht. t)rxjiatut0 

It was proved at the trial that the defendant had carried fe- o«i,crto 
vcral perfons over the river in the defendant's boats upon the ^^"^^ ^'"' 
25/A of September I ^']^ J and at other times between that day and where it \\ 
the trial of the caufe ; but there was no proof of the defendant's J^idl»uto 
having carried over any perfon previous to the 25 th oi September. ^"Pi^« » 

The queftion for the opinion of the court was, ** Whether in po.m of 
** the plaintiff, not having proved that the defendant had carried conndired 
" over any perfon, before the plaintiff fued out his writ of latitat^ but as/r«« 
** was entitled to recover in this adiion V* '*''' 

This cafe was argued on Friday^ May 3d, in this term, by 
Mr. ll^ailace for the plaintiff, and Mr. Alorgatt^iox the defendant ; 
when the court took time to confider. 

Lord Mansfield now delivered the opinion of the court as 
follows.— It is admitted, that the plaintiff, at the time of fuing 
out the latitat upon the 22d of Augufl^ had no caufe of adtion. 
It muft alfobe admitted, that if, at the time of the commencement 
if the fuit^ the plaintiff had no caufe of a£lion, a fubfequent 
right of a£lion will not fupport the prefcnt aftion brought. 

The queftion therefore is, What is the commencement of the 
fuit in this cafe ; or when muft this adion be faid to be 

brought ? 

It is laid down in Wood vcrtup Newton^ i IFilf. 147, that 
in general, the fuing oat a latitat Is not material: that it is noi 

D 2 ttonfidcrcd 
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I77(J. confidcred as tlic commencement of the fuii^ hxii z% procefs oxAj 
to bring the party into court. -^ It is laid down in other cafes, in 



^ui I Vent, 28. Hatinvay verfus Merry : in Penny verfus jTrVi, //i7. 
B«sfNzi. I J Q^Q^ ,^ g ^/^^ 2^2^ ^j,j j,^ John/on verfus SiwrVA, 2 jBi^r. 

p6o ( and by the general courfe of tliis court^that the adion is 
not deemed to be (sroughti till the bill is filed } and that is the 
eommcficement of the /uit4 

The form of pleading a tender of aniends, or the fta« 
tute of limitations, fliews this : For, as in the Common P/eax, 
where the fuit is by original, it is pleaded) ante impettatiomm brt" 
vis\ fo in this court, it is fa id, ante exhibit iohem bii/itk The 
mij therefore, is confldered as an oripnal writ ; and it is the 
firft ftep on the record. The want of a bill is the common er- 
ror affigned ; as the w;)nt of an original is, in the Common Pleas ; 
and both are alike cured after verdi£l. If the plaintiff, therefore, 
duly proves a trefpafs or injury before the exhibiting the bill, it 
is fufficient. 

But further, that the time' of fuiiig out the latitat is not ma- 
terial, as before is laid down, appears from the ftat. 12 Geo. i. 
c. 29. amended by the ftat. 5 Geo, 2. c. 27. and made perpetual 
• by the ftat. 21 Geo. 2. r. 3. For thereby, where the plaintiff does 
not hold the defendant to fpecial bail by affidavit and a fpecial ac 
ttiam, (which he is then bound to purfue and declare according* 
ly,) the flieriff or his officer can now only pcrfonally^fcrve the 
defendant with a copy of the writ or procefs ; and with no- 
tice in writing thereon, to appear by his attorney in court and 
defend the adion ; which, in effcft, reduces it to a mzrc fummonsi 
And if the defendant appears upon this notice, he puts in com* 
mon bail. If he docs not appear upon the return of the writ, 
within four, or, in fome cafes, eight days after, the plaintiff may 
enter an appearance for him^ and file common bail in his name. 

And in fuch cafes, where the defendant is fo brought into court 
by a bill of Middle/ex^ upon a fuppofed trefpafs, in order to 
give the court a jurifdiAion, the plaintiff may declare in what- 
ever aftion, or charge him with whatever injury he thinks pro- 
. per. So that upon fuch a fummons to bring the defendant into 
court; the plaintiff's Jiling his bill^ is moft properly called the 
commencement of his fuit. That is the only thing, according to 
the cafes bf forementioned, which were prior to the ftatutes, that 
the court is to take notice of. The latitat may be brfore the 
caufe of a£lion 1 but the declaration cannot be, till after it arifes. 

8 It 
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It has been frequently (aid howevert upon certain occifionsi 1776. 
that a latitat oixt of this conrti is, or may be taken 19 be, in - . • 

nature of an angina/ in the Common PUas, Styles 156. i IVilf. vir.nt 
147. yet on a fubfeqaent argument in the firft cafe, Sty/n i78.it *>"***• 
was sot admitted in reply to the ftatute of limitatioust but ad- 
journed 00 a diflference of opinion. 

But fince it has been admitted in fuch a light, the plaintiffhas 
made it the commencement of his fuit, to avoid the plea of 
the ilatutes of limitations, or of a tender before the exhibiting 
hi$ bilL The defendant has alfo had the benefit of fliewing 
ia fuch a cafe, the true time of the writ's iflulng ; and, as in 
IFcad verfus Newton *, that there was nocaufe of aftion fubfifting • « ^t^ 
at the time of fuing out the latitat ^ when the plaintiff had re- 
plied a latitat, to avoid the defendant's plea of a tender* The 
doclrine in Joanfon vcrfus Smith f is to the fame effect. f % Burm 

In Cul/iford vctCms Blandford^ Carthew 233. and in Hardiman ^ 
verfus Whitakerf Mich. 22 Geo. 2. B. R. the latitat was held a 
good commencement of the fuit in a penal afllon to avoid a non- 
fuit. The latter cafe was as follows : By thcjlat. 8 Geo. i. c. 19. 
ail fuits and actions are dirc^d to be brought, t^ore the endoi 
the next term after the offence . committed. The offence was 
charged upon the 27th of Jantiary^\ the memorandum was of 21r/- 
mtj Term, and the declaration was, that the defendants after 
thtjirft day of Hilary Term, and before the exhibiting the plain-^ 
tifPs bill, viz. on the 27th of January y keft a lurcher. So that 
on the face of the declaration, it was after the tiine allowed by 
the ftatute. But the plaintiff proving in fa£l, at the trial, when 
the latitat was fued out, and tlut being within the time, it 
was holden fufEcient. 

In all fuch cafes the defendant has an equal advantage with the 
plaintifF, to (hew the truth, as it really is, viz. That the ac- 
tion is brought or not, or that the tender is made or not, wth» 
in the proper time. 

But thefe particular cafes under the ilatutes, do not affe£t the 
general rule and courfe of the court, as to the commencement 
of the fuit in R* B. being by the bill. For when the fuing 
out a latitat is not replied to the ftatute '^f limitations, or to 
avoid a tender, or given in evidence to fupport a penal adlion in 
point of time, it is ^onQdertd but as procefs^znA not as the 
commencement of the fuir^ And, Mr. Juftice Dennifon^ in Wood 
verfus Nenvtonj fpeaking of a latitat^ and confidcring it only as 
frocefs^ fays, « viben the froce/i iflues, is not oaateiiaK" 

Dj In 
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1776. In this cafe it is hut proce/s; and therefore, if the injury it 
"—-""" done h/ore the oBion brought^ it is fu£Bcient. And the a£^ion is 

^trfut not brought till the bill filed. 
BowiiKB* Upon the whole, as to a latitat : under the ftatute of limita- 
tions and the ftatutes rebtive to the time when penal a£lions are 
to be brought, it has there been confidered in nature of an ori- 
ginal in C B. But under the general pra£lice of the court, and 
the ftatutes to prereht vexatious arrefts, it is a mere procefs or 
fummons, and it's time of ifluing immaterial. 

Therefore we are of opinion that the verdi£l ought to ftand. 
The confequcncc is, that the poflea muft be delivered to tho 
plaintiff. 



THE END OF EASTER TERli« 
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Rex ver/us Tames Roupell. ' Friday, 

-^ June 7. 

V^R. Dunning had obtained a rule to flicw caufe why a Actrtiorari 
certiorari {hould not iflue to remove a prefentment acrainft ^** ^ **' 
ttie detendant, in the court leet of the ^avoy, for keeping a dif* fintmentm^ 
orderly houfe, on which he had been amerced 50/. ^d^when 

Mr. Wallace now fhewed caufc, and infifted that it had removtd, 
been fettled by a variety of authorities, that a prefentment in a mem \% tra- 
court leet of an offence which is not capital^ nor concerning »"^'* *" 
tuj/reehold, fubje£ls the party to a fine or amercement without 
ony further proceedings and binds him for ever after the day 
•n which it is found ; and admits of no traverfe to the truth of 
it: and cited 2 Hawk. PL C, r. 10. / 75, where it was in 
terms exprefsly fo agreed. If fo, the court will not permit a 
traverfe of the prefentment here: and if not, a certiorari would 
be fruitlefs* As to the ground upon which the application has 
been made, that the defendant had no notice of the prefentment, 
and dierefore ha6 not been heard in his defence ; the anfwer is 
that no npttce is necefiary. But fuppofe he were not heard ; he 
is not without remedy, and may be heard if he pleafes, in an 
aflion of trefpafs whijch is open to him, and which is his 
proper remedy. Therefore he hoped the rule would be dif- 
charged. 

Mr. Dunning in fupport of the rule contended, that the de- 
fendant ought to have had notice of the prefentment, and an 
opportunity to defend himfelf. He faid, the grounds of his mo- 
tion were two ; Firjl^ That th^ prefentment did not contain 
a fufficicnt charge ; and therefore ought to be qualbed. Second'^ 

D4 /^ 
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1776. ly, that if neceflary, it might be traverfcd ; which he infilled the 

*' party had a riglit to do : and cited Rex verfus The juftices of 

verjys WiliJbWey whcrc the court of R, B. direfted a mandamus to the 

Tames jufticcs in fcffions to admit aeeneral traverfeof aprefentmcntby 

a jultice on view, for not repairing a highway. Ftae this calc, 

3 Bur. i>S32. and I Black. 461. 

After the prefcntment is returned, this court may cither iffuc 

proccfs upon il, if it (hould be holden good ; or may fend it 

back to the court leet to proceed themfclvcs ; or an aftion may 

be brought upon it. Therefore no embarraffmcnt can arifc fron^ 

the court granting a certiorari * # ^ 

Mr. Hoivorth on the fame fide. The quedion before the 

court is not, whether a prefentment in a court-leet is traverf- 

able ; but whether a certiorari lies to remove a prefentment in 

a court leet ? But as to its not being traverfable ; notwithiland* 

Ing the authority of Hawkins^ it has been exprefsly determine^. 

^l^^4. in 9 cafe of Matthews vetfus Cary^ Carth. t^.* that a prefent- 

J37« ^ C jBient in a court-leet is tran}erfable. " Befides" (fay the court) 

** if this prefentment (hould be removed by certiorari into R. B. 

<^ it is clear that it is traverfable there \ and if in courts fuperior 

•* to the lc?t, a fortiori in prefcntments at the leet." Therefore 

this is an authority as to both points, in i &alk. 195. exceptions 

were taken as to a prefentment in court-leet : And in i &alk^ 2oot 

% prefentment at a leet was removed by certiorari and exceptions 

f4ken to it. It is clear, therefore, that a certiorari dot's lie tci 

remove a prefentment fiom a court-leet) and there is hb (latuto 

that takes it away. 

^ IfOrd Mansfield wiflied the precedents to be aceurately looked 

into, and therefore ordered the cafe to (land for further argu-* 
mcflt. 

Afterwards, on Tburfday the 20th of Jum in this term, Xiord 
Mansfield mentioned this cafe, and faid, The court has looked 
very particularly into all the cafes and confidered them attentive** 
ly. And we are clear that a certiorari ought to go. The pre« 
fentment cannot be traverfed at the leet, but the proper method 
is to grant a certiorari^ that it may be traverfed here.^ There 
are many authorities which fay, a prefentment may either bo 
traver&d by being removed into the Kin^s Bench or in an aflion. 
If cannot be true that it is mt traverfable any %uhere. The de^ 
fendant has never been heard at all ; and it would not l^t juft 
tb^t he (hould be ^:oi%demn^d and fined unheard* And as b^ 
oanno( traverie the prefentoient at the leet \ he ought to havo 
^ certiorari to remove it in order to traverfc it here. 

Aston 
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A6T0N Jufticc. — ^The old authorities are dear that there 177& 
oaght to be a certiorari. 



In Dyer 13. pL 64. Fitzherbert faid, that Briion^ who is ^^j^ 
a good authority, faid, that every prefentmcnt is traverfable j^J^**** 
which is prefented in a Icct ; and alfo in the (herifTs toutnc, out 
of which Iccts were at firft derived ; which Is taken notice of 

ivk Matih€%us vtriyxs Carey^ 3 Mod. 137. In Finch 386. ocr 

Iflw edition, it is faid, «* the courfe is to rcntovc fuch prefent- 
^' ment« into the Kings Bench by a certiorari, where the party 
** may travcrfe them." 

It would be a ftrange doftrine to fay the defendant fliould 
have no opportunity of being heard. This would give a court- 
ket 9 power fuperior to that of any other jurifdidion in the 
Viagdom ; as was obferved by Mr. Juftice Tuies in Rex v. J uf- 
tices of Wiltjhire, Therefore what is faid in 2 Hawk. 71. namcr 
Ifn that it is not traverfable afiy ivhercj is a miflake. It is not 
traverfable in the court-leet, but it is traverfable when removed 
hither ; and that is the reafon why a certiorari ought to go* 

Lord Mansfield added, anotlier reafon for granting a certiorari 
is, that the defendant may have an opportunity of taking except 
tions to the prefentment itfelf, in point of form or otherwifc— • 
Therefore let the rule be made abfolute for a certiorari^ to prc- 
fcnt the expencc of arguing it ; for we have looked very par- 
ticularly into itj and are clearly of opinion, a certiorari will lie. 



Ex PARTE AdNEY. jd^^itu 

THIS y>f2& a cafe from Chancery in fubftancc as fol- ^^ ^n <?»• 
lows : of 1/. iQf. 

On the loth day of June 1773, James Adney, a broker, fold of iff. un- 
to Qeorge Heujbaw quantities of Rujffia tallow, the property of <*«r^«'« 
John Buchholme ; and there being a balance of 280 /. 18/. 4 ^. make him. 
due to Bu:kholme, Adney gave Biukholme, Henjbaivs note, dated tbcduepay- 
the I2th day of June 1773, for 306/. 13/. payable to Btukholme^ ^^^^ o' » 
fire months after date, being the price of the faid tallow.— In which h. 
July 1773, Hen/haw wanting more tallow, Adney^ as broker, •J^JJ^^j'^^, 
applied to Buchholme to fell it him ; when Buchholme told hiih, & and^. 
that as Hen/bavf was indebted to him at that time as abovCj and conf^ntTu} 

famiOi H. 
With more iiooda : and Uitn jt. before the note was due becomes hankruf>t. Held that A»*% an« 
denakins ^an intended as a coHateral engagement only, in cafe H« fliould not pay the note when 
d*e. Coofeqaently, rt it irft.d in comini^cncy, whctiier it wjuid ever become a dtbt or not, it 
Coold 001 be proved as fuch «nd<r A,'% coaanr<;flicn. 

at 
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1776* ^^ ^^ ^^^ ^^ Other fecurity than the above note, he declined 

- — • giving him further credit ; whereupon jidney anfwered Buck'^ 

A^neT. bol^^i th^it Henfoaw was a fafe mail ; that the note would be 

regularly paid, and that he might fafely give him credit for more 

goods \ that he, jidney^ in confideration of the fum of X /• lo/. 71/. 

paid him as a premium, would guarantee or fecure the payment 

of the faid note ; which propofai Buckbolme agreed to ; and paid 

him the i /. 10/. 7 //• and afterwards delivered more goods 

to thz \xh oi Henjbaw \ and Adney^ on the lath July 1773, 

gave Buckholme the following undertaking (igned by him, visu 

,** In confideration of the fum of i /. lox. 7 J. received of 

<* Mr. John Buchholnie^ 1 hereby make myfeif anfwerable for the 

** due payment of George Hinfbaixfz note ; date the loth of June\ 

«^ Order J. Buckholme^ for 306 /. 13 /. payable in five moiKhs^ 

<* and due the loth oi November.^* 

. On the 8th dny of September, I773> ^ commiflion of bankrupc 
iffiied againfl Adney ; and he was declared a bankrupc. /£r#f- 
^^7^ did not piiy the note when it became due, but continued 
his trade till the zd of December, 1773 ; when a commiffion of 
bankrupt was i^ued agaiud him, and he was declared a bank* 
rupt. 

Buckholme having petitioned the Lord Chancellor for liberty 
to prove the debt of 306 /. 13 j. under Adney\ commiflion, his 
Lordfhip, on the petition*s coming on to be heard, ordered thata 
cafe fhduld be made for the opinionof the judges of hisMajefty^s 
court of King^s Bench, upon tlie following queftion : ** Whether 
<« the faid engagement, fo entered into by the faid James Adrny, 
<< is or (hall be confidered as a debt due from the faid James 
" Adney, before the date and jffuing fpf^h of the faid com- 
*< mifTion againil him, fo as to be proved by the faid John Buck" 
<< holme under the (aid commiflion ? or, "Whctjicr the faid en- 
«« gagement is to be con(idered, as a collateral fecurity from the 
*• faid James Aducy the bankrupt to the faid John Buckholme f 
<* for the payment of the faid fum of 306/. 13 /. mentioned iu 
«' the faid note, in cafe the faid George Henjhaw did not pay the 
<< fame, at the time the faid note became payable ; and confe- 
<* quently a debt only accruing due from the faid James Adney 
*< to the faid John Buckholme from the time default was made 
<* by the faid George Henfhaiu in payment of the faid note ?'* 

Mr. T, Coivper for Buckholme. This is a debt, which, if 
Hen/haw had become b?nkrupt, Buckholme would clearly have 
been entitled to prove under Henfbaw*& commiflion. The cafe 

there- 
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ckercfore is precifely the fame upon Adney^s becoming bankrupt ; j <^^5. 
becaufe he undertakeSf in cxprefs terms, to pay the amount ■ 

0f the note, when due. There is no condition, no defeaz- adnzy! 
ance» no qualification, no contingent even provided for ; but 
Jk makei himfelf anfwerable for the payment of Henjbanif% note» 
piyiUe at five months* It is in terms, thereforC|.a debt payable 
at a fitiurt day certain \ and confequentlyi within the very 
letter mnd pvovifions of Stat« 7 Geo. u <• 31, made exprefsly for 
the relief of creditors in fuch cafes. 

Mr. Walker centra. This is not fuch an undertaking as made 
AJbiey dehor to Buckholme at the time of the bankruptcy ; confe- 
^joently, if Buckholme cannot fwear that Adney was juftly and 
truly indebted to him at the date and fuing forth of the com- 
iniffiofi, and that he dill is fo, he cannot be admitted a creditor 
ufider the commiffion. That he cannot is plain^ becaufe Adney 
can be anfwerable no further than Henjbaw himfelf was, and 
Uemfiiaiw was not liable to pay ic till a future day, vfz. the loth 
dlNovetHiers it was contingent, therefore, till thit day at lead. 
But this was only by way of collateral fecurity, in cafe Hen/haw 
M not pay $ confequently, till default by Hen/baw, Adney was 
not fiable.-»He cited Goddard verfus Vanderheyden^ Mich. 12 
Geo, 3. C B. • where the court determined, that bail, who had • 1 ^yvj- 
90c paid the debt and coils till after the bankruptcy of the prin- 
cipal, though judgment on the bail-bond was had before^ were 
not barred by the certificate of the bankrupt ; becaufe, till adual 
payment, the damnification did not accrue, there being till then 
a poflibility that the effecls of the defendant might pay. So 
here, even after Adneyh bankruptcy Henjhav) might have paid \ 
confequently the debt, if any, not having accrued till after the 
bankruptcy of Adney^ is not fuch a debt as can be proved under 
his commiiBon. 

Mr. Cowper in reply admitted, that in Goddard verfus Vander» 
beyden the certificate was no bar, becaufe the bail were clearlv 
not fixed tUl after the bankruptcy ; and perhaps never might have 
been. But he compared this, to the cafe of Adney^% having 
joined in the note with Henfhaw^ or to his having indorfed it \ 
in which latter cafe he infilled, that though Adney might not have 
been liable till after demand made upon Henfhaw the drawer, 
and default by him ; yet it was clearly fuch a debt as might be 
proved under jldney*^ commifTion. 

LordMANSFiELD.— Th.recanbe no doubt or argument in 
jdiis cafe upon any general principle of law. It is very certain that 

contingent 
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1776. contingent debts cannot be proved under the flat. 7 Gfo. x, r. 31. 
*-^ - - and debts payable at a future 4ay are not to be proved uoleft tbej 

a'.>^Tv come within the ftat. 7 6^^. 1 , 

It is as certain, that» if this be only a collateral undertaking to 
pay ifHenJbatv did /lo/j the demand cannot be proved under Ai' 
tiey*s commilBoOf But if it be an engagement by Adney to pay 
at all events, without regard to Henfbaw \ then, it is a debt tbal 
may be proved under Adnt^% commiflioQ : and fo the court of 
Qhancery clearly underilood It, by the terms in wbkh the cafiTt 
and the queftion fent for our opinion, are dated. 

The law is equally clear, which ever way the undertaking is 
conftrued : and the whole queftion depends upon the conftmc^ 
^ion of three lines of the engagement. It might be meant u % 
collateral undertaking only ; v/^. in cafe Henjbaw did twt pay^ 
that then Adnej would be liable for the debt. But it is QOfc 
^ordcd fo. , 

The original undertaking by Hen/haw is a regular negotiable 
note, and if Adnej had indorfed it, though demand muft have been 
piade, iic. before Adney would be liable, yet in that cafe tbc 
debt might clearly have been proved under the commtffion* 
But the enpgement by Adney is, that tienjhavf\ note (hall be 
paid when due ; therefore, if not a collateral undertaking, there 
would be po neceflity to refo^t to the original drawer of the 
note. 

Aston Judice. ^The queftion ii, what was meant by this un» 
dertaking ? The fmallnefs of the premium paid to Adney^ vi%. 
enly i /. 10 /. 7 ^. affords a ftrong ground for (uppofing it was 
intended as a collateral undertaking only. 

Lord Mansfield. — The whole depends upon the intention of 
the parties. We will confider of it before we giye 9ur cer? 
tificate. 

-•Juntt^xh. Afterwards* the court certified in thefe words: •'Having 
«776. (( heard counfel on both fides and confidered this cafe, wc are 

<* of opinion, that from the occafion of giving Adneft note^ 
<< and the terms in which it is conceived, the parties intended 
<* it to be % eollateral engagement only, in cafe Henflia^ (hould 
*< tmt pay his note at the time it became due \ and therefore» 
*• it reded in contingency (at the time the commiffion i(^ 
•* fued again fl; Adney)i whether this engagement ever would 
•« become a debt or not : and confequently it could not b^ 
«« proved as fuch, under Adney% commiffion." 
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FooNE ver/us Blount. 'Znffl 

'T'HIS was a cafe oat of Chancery for the opinion of this One reifed ^ 
court ; and in fubftance as follows : eftrir^L 

Wtm/red Warham being feifed in fee-(imple in poflefBon of v«^iilbe. 
an cftatc at Benvill of 38 /. a-year, and of an eftatc at Elminjlone vcri^'jlljcu*. 
of 12/. a^year, both (ituate in the county oi Dorfet^ by her "!**'/ *^»- 
will, dated 8th ^««^ 175 1, gave and bequeathed many pecuniary astoromr, 
legacies^ fome to Protejlants^ and others to PapiQsy amounting ^u*^^^^^ 
altogether to 895 /• 5 /• and amongfl fuch pecuniary legacies p»id to the 
' (he gave to Ann Foone a legacy of 25 / : To the children of Cha-^ ^"^ ^Jtj*^- 
ritj Strotidf deceafed^ of which Mrs. Campion is one already ^»^'' '*f^r. 
oamedy there are three more, viz. Elizabeth IFells^ Michael '(hom\nd 
Stroud, and John Stroud his brother ; thcfe mud have 2c/. ^^"JP*"**- 

rn ... cecds thus : 

each : To Mr. George Eveleigh^ his children by his firft wife. In order to 
and hrr lifter, if living, and her chi!dre«, I bequeath 100 /. to be fordi^^*^^ 
equally divided amongft them : All thefe legacies (the Jf^ar- P>ymcnt», 
jtfiM/ only excepted) are for the defendants of my two great j5. muft be 
aunts, Jane and Agnes Boles ; thefe muft be paid to the Jull, ^^^^>^\^<^^^ 
whatfoever clfc {debts excepted) falls (hort. And then comes fntiy may 
aclaufein the teftatrix's will, in the following words : "In or- deceafe^*"^ 
" der to raifc money for thcfe payments, my eftate o( Benvill 'T'o this end 
« muft he/old to the higheft bidder, fo foon after my deceafc Ind cm!*"* 
" as it can conveniently be done. To this end, I do appoint, g»wer c. sc 
« conftitute and empower Mr. Robert Pinker and Mr. Noah Shen^ make my 
" wosd, whom I make executors of this my laft will, to/ellj let, *^r^/7"' 
" or fct to fale both my ejlates of Benvill and Elminjlone^ or fetto 

The teftatrix died, without altering or revoking her faid eftat«^^o?^ 
will, which the executors proved, foon after her deceafe. B & £.— . 

Upon a bill filed in 1752 by Ann Foone a legatee and two "edtw?*** 
of the fimple contraft creditors, againft the heirs at law ex parte ^^o ^ai a 
patema et maternd of the faid teftatrix, to have the will cfta- emTtled^o' 
blifbed, the eftate fold, and the money ariQng by the fale, to- "^ceive his 
gether with the perfonal eftate, applied in difcharge of the fu- the mooey 
ncral expences, debts and legacies, according to the diredlions fjf of ^h 
of the will \ Lord Hardwicke, upon the hearing in 1 756, declared teOaihx'i 
the will to be well proved : and direfted an account to be taken, according' 
fSc. And a queftion being made in the caufe, concerning the totheap- 
capacity of the faid plaintiff Ann Foone to take the legacy given of her wiU. 
Co herj his Lordfliip rcfcrved the c6a(lderjtion of that queftion, 

and 
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1776. stnd alfoof any other queftion that might arife, concerning the 
capacity of any other of the legatees or of any of the creditor/^ 



wfu^ who might come before the faid Matter, to chim their debts of 

Bloont* legacies out of the faid teftatrix's real elf ate. 

On the 9th of May 1 773 the matter made his report, and on 
the 36th gf March 1775 the faid caufe came on ^or further 
direflions ; when Lord ^^cy^ the prefent Lord Chancellor^ was 
pleafed to dtreA that a cafe (hbuld be made for the opinion of 
this court, and that the queftion thereon fliould be, *< Whether a 
** crtiStor, who is a Papifi^ is entitled to receive his debt out of 

\ <* the money which has arifen bf fale of the teftatrix's rtaf 

** eftate according to the appointment of her will.*^ 

Mr. Wallace for the plaintiff, argued that tlfijfs dfevife to the 
executors was no devife of the eftate itfelf, but merely a power 
to thefti, as executors^ to/ell the land ; which, therefore, defcehd- 
ed to the heir in the mean time. That it conveyed no intere/t 
or ufe to the creditors within the ftat. 12 ^. 3. r. 4. nor could 
they have any claim upon the land itfelf till fold : but when 
fold, the money was legal aflets in the hands of the executors ; 
and confequently the creditors, Roman Catholics or Proteftants, 
have a right to be fatisfied to the amount of their refpe£live 
demands. 

Serjeant Glynn for the defendant contra, recited the latter part 
of the fourth fe£lion of the ftat. i a {^1 3. r. 4. which, he faid, 
in terms excluded Roman Catholics from any pofiible intereft 
or profit arifing out of land ; by declaring, << that all and (ingiilar 
<* ettates, termsj or any other intereJIs ox profits whatfoever out ot 
«* lands, for the ufe, or in truft for the benefit or relief of any fach 
<< perfons, fliouldbe utterly null and void.** If fo, it isimpofCble 
to fay, that a creditor, who is a Roman Catholic, can take any 
benefit under the devife in queftion } becaufe, in doing fo, he 
would clearly take an intereft and profit out of land of the 
teftatrix ; and that particular intereft taken notice of by the fta- 
tutc, which can apply only to creditors ; namely, an intereft for his 
benefit and relief. A Roman Catholic therefore is incapable of 
fuing out an elegit i in Qiort, he is excluded from any polliblc 
intereft or benefit arifing out of land : and if this is not a bene- 
fit and relief out of land, it is diificult to fay what is. He 
cited the cafe of J2<^/r verfus Radcliffe, 9. Mod. 167. ao8. which, 
he faid, was not exadlly parallel ; but by analogy^was applicable 
to the cafe in queftion. There, the Houfe of Lords held, that a 
dcvifci ol^furplm of money arifing from xkt/ale of lands^ to a 

15 Romaa 
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Roman CatholiCi afterpayment of debts^ was an interejl within 1776W 
the ftar. 12 W. 3 : though even in that cafe the devifee might 



have been compelled to take the furplus of the money, and have ^^^.^f 
been reftrained from becoming purchafor of the land. The dc- Blount, 
tennination« therefore, was grounded upon its being an intered 
oat of land* So here, though the Roman Catholic creditors cannot 
acquire the land, yet they take that interejt out of it, by its being 
applied in difcharge of their debts, which the (latute has ex- 
prefsly declared they are incapable of taking. Therefore he 
prayed the opinion of the court in favour of the heir at law. 

Lord Mansfield.— The (hort flate of the cafe is this : The 
tcftatriz leaves feveral pecuniary legacies ; and gives a preference 
IS to fome, by directing they (hall be paid to the full, whatever 
clfe, debts only excepted, (hould fall (hort : not a fyllablc more 
is added about debts. Then the teilatrix adds the following 
daafe. " lii order to raife money forthefe payments, my eftate 
*< at Benvill mud b€ fold to the highefl bidder, as foon after nry 
•• deceafe as it can conveniently be done. To this end I do ap- 
** point, conditute, and empowr Mr. Robert Pinker and Mr. 
«• Noab Sbentvood, whom / make executors of this my lajl wiU, to 
«* fe/lf ktf orfet to fate, both my ejlates o/'Benviil and hlminftone." 
There 18 no difpolition of the refidue, nor any further directions 
as to how the furplus was to go'after payment of debts and legacies. 
This is no devife to the executors of the lands \ but only a 
p9wer and authority to them eo nomine, as executors, to fell the 
lands for the purpofeof paying debts and legacies. 

The eftates have been fold and converted by the executors 
into money. Some of the creditors happen to be Reman Catholics ; 
and the queftion is, whether they (hall be paid their debts out of 
the money, which is now legal aflets in the hands of the execu- 
tors? 

Theftatutes againft Papids were thought, whpn they pafTed, 
Heceflary to the fafcty of the ftatc : Upon no other ground can 
they be defended. Whether the policy be found or not, fo long as 
diey conttnae in force they muft be executed by courts of juflice 
aecordtngto their true intent and meaning. The legiflature only 
ean ?try or alter the law : But from the nature of thefe laws, 
tiiey arc not to be carried by inference, beyond what the political 
veafonB^ which gave rife to them, require. 

The p<riitical objeA the legiflature had in view, was, to take 
off from the Roman Catholics that weight and influence, which 
is naturally connected with landed property, beyond what per- 

fonal 
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1776. ional eftate can gi^* Therefore, where lands defcend h> A 

^ ■ ■ ■■■ Roman Catholict he lofca the pernancy of the profits. They 

^?' arc alfo incapacitated from taking-real eftate hf purchafei whi(^h^ 

Blovht. it is now fettled, comprehends every mode of acquiring propef- 

t J in tiie legal acceptation of the w6rd : by devife, iffc* Vc. 

The only cafe that has been cited^ is that of Roper verfus Rad^ 
diffit. But that cafC) it is admitted by Serjeant Glyrtfi, i% not 
parallel to the prefent. If it were^ being a deciGon of the 
Houfe of Lords, we muft have been bound by it } though the 
judgment was againft great opinions, and not with the appro*» 
bation of the bar. But though it muft govern parallel cafes^ 
yet being fo little fatisfaftory, it ought not to be carried futthen 
That cafe came on firft before Lord Harcourtj who ordered a cafe 
to be made for the opinion of the judges. Lord Harcoutf^ Lord 
2>«/»r, Mr. JufticeP(?ti;<r//, and the Maftcrof the Rolls, were all 
clearly of opinion, that the devifees might take the eftates as money: 
Firft, upon a general principle of law, that if land is to \^fM^ and 
converted into money, it is not within the reafon and policy of 
the Roman Catholic laws. Secondly, upon the doArine and 
principles of the courts of Equity^ which confider that which t/ 
to hi done, as if it tuai done ; namely, AiWiiirefled to htfold^ 
as money : And money direfled to be laid out in the purchajh 
of lands and ftttled in fee, as land i In the latter cafe though 
it remain Jn money, and though on the credit of it a debt is con-* 
trafled, yet it (hall go to the heir, and a fimple contraA creditor 
ihall not be paid out of it. It was fo fettled by Lord Hardwicki 

• % jttk* "* ^^^ ^^^^ ^^ Trclawney verfus Booth *. • 

307. In the cafe of Rcper verfus Raddlffe^ Lord Chief Juftice Par*^ 

ier differed in opinion from the reft of the judges. His argu- 
ment is very able, but I cannot fay convincing to me. He fays, 
'* If fuch a devife be not within the aft, the devifee might make 
*' his cleft ion to pay off the debts, and keep the land ^ by which 
*' means the provifion of the ftatute would be evaded :" And he 
inftances a variety of cafes in which a devifee is entitled to mak^ 
fuch eleftion. And it certainly is fo. But the dch£k of the 
argument lies here, and the objeftion may be anfwered tbua i 
No, a Roman Catholic ftiall not make his eleftion ^ becaufc 
there is a law, which fays, that being a Papift he JhaU not take 
the land : And, therefore, a cour't of Equity ^oulA decree, that 
he (hould take it as money. Something like it was fald in the 
cafe of Bowes verfus Lord Shrew/bury \. 

f yidt thU caft in Zftw/8 fori, Ofa, ttf/. 5. 26^^ 

In 
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In common cafcS) where money is given to a charity to be 1776. 
laid out in land or government fecurity, though a common per- ■■■ '^ 

fcn in a like cafe may eledl td have the land^ the charity cannot; ^°^f 
bccaufe it is unlawful : and therefore though the cleftion be B'-^J^nt. 
given, yet one alternative being lawful, and the other not, a 
court of equity faysi you (haM do that which is lawful. 

In the marginal note in Bdcoti*s Abridgment, voh 3. 75J6. title 
faflifts ; and Whi):ih is fuppofed to be taken from Lord Chief Ba« 
ftm Gilhert^^ notes, it is faid, that ** where lands are devi/ed to, or 
•• vefted in truftces to be foldior payment of particular fums tofe* 
** veral people, fome of whom happen to be Papifts, that this 
^ %(X docs not prevent fuch Papifts from taking the particular 
*< fums or legacies intended for them ; becaufe they cannot infifl: 
** upon paying off the other incumbranced, and holding the e& 
<' tate, as m perfon can do, to whom the refidue of the purchafe mo* 
^ ney is devifed." That goes a great deal further than this cafe | 
for a legacy charged upon land is very different from a mere 
power to fell. But I catinot fee a doubt iii this cafe : This is 
(telly a power to the eiecutors to fell. What is the claim of the 
creditors i To be paid out of legal afiets. The creditor has 
ao intereft in the land. He can have no claim upon the land^ 
nor make his election to pay off' the incumbrances and keep the 
land. He can have nothing till the land is turned into money. 
Here it is tutned into money. If the executors had refufed to 
fell the land, he could only have obliged the executors to fell : 
ahd till fold he has no intereft whatever. Suppofe 2I man dies 
and leaves a number of leafes for years : A Popifli creditor can- 
not take a leafe for years, any more than he can a fee-fimple; 
Bat Can there be a doubt that he would have a claim upon fuch 
leafe as aflets ? 

No precedent has been produced agaihfl the claim of the cre^ 
ditors in this cafe. I fiiould expeA a precedent before I decided 
that a creditor (hould not be paid out of the afTetSj only becaufis 
he happens to be of a different way of thinking from the efta* 
bliflicd mode of religion. Therefore I am clear that this debt ought 
to be paid out of the aflets arifing from the fale of thefe eftates.j 

Mr. ]\x^\ctAft9n and Mr. Juftice AJbhurft Qonc}ixTxtii 
. Afterwards the court certified in thefe words. ^' Having 
^. heard counfel and confidered this cafe^ we are of opinion that 
^ % creditor, who isaPapift, is entitled to receive his debt out of 
^ the moiiey which has arifen by the falls of the teftatxix's real 
«< eft ate,' accoxdiog to the appointment by her wilL'^ 
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SmetUy. Smith et al. Afllgnccs of Hague, vtrjus De Silva 

et d. 

-*- , • 

One of three T^HIS was an iflue out of the court of Chancery^ to try whe* 
a*^*^and ^'^^^ *^ plaintiffs, as affignccs of Edward Hague, a bank* 

cargo, the rupt, ware entitled to one third part of the profits of the adventure 
outfit of of the (hip Unammky^ from London to Africa, from Africa tQ 
r M/ ^r$ J^^^^^^^ ^^^ ^^^^ thence to London, and alfo of the fal^ of the 
only 410/. (hip. * 

rWiharw^" This caufe came on to be tried at Guildhall, London, at the 
and gives Sittings after Eafter Ttxm 1 7 76, before Lord Jfj;7i;^^A/, when 
the remain- the jury found a verdidi for the plaintiffs, damages one (billing, 

hc^ore " h *^^ ^^^* ^*^^^y (hillings, fubjecl to the opinion of the court upon 

become the following cafe : 

d&c,^is^de- rjij^^ j^ December 1 771, Edward Hague the bankrupt, tp- 

^nkrupt. gether with the defendants Ifaac Bernal and Abraham Lara^ 

fdrtnert agreed to purchafe and fit out a (hip for the flave trade, at their. 

wJ^^/T y««/eipence, and for their yW/i/ account and riflt in thirds : Ami 

difcliarging that the Other defendant, De Silva, (liould have the conduct and 

ftandliThis management of fitting out the fhip as a purfer or (hip's huf- 

piacc for band, for the benefit of the parties concerned, Tl\at Hague, in 

^ the profits? December 1 771, purchafed the fliip in queftion for 680/, and 

Kut the af- fQ^n after jrave a bill of fale of one third part to the defendant 

ngnces are ^ , ■ 

entitled to a Bernal, and to the defendant Lara, a bill of fale of one other 
bothVfthe ^^^^^ part; th«t foon afterwards the defendant Lara fold one 
profits of moiety, or half part of his third part, to the other defendant D$ 
ure, and of Silva* That De Silva was at the whole expence of fitting out the 

the Jh/"* °^ ^*P ^^^ ^^^* ^"^ fupplying her cargo, Wr. amounting to the 
fum of 4658/. 15/. id. of which, the defendants Lara and 
Bernal duly paid him their refpe£iive proportions : But Hague 
paid only 410/. 11/. 71/. in cafh, and gave two promi(rorj 
Dotes, one for 403 /. 4 x. 5 d. payable at fix months, the other 
for 739 /. 2 /. 4</. at twelve months for the remainder. That 
De Silva paid in ready money towards the expence of the outfit, 
the Aim of 1,331 A 14 ^^ 9^- only 5 and that he had fix months 
credit for 1,209/. 13 /. 3 J. part of the outfit and cargo thereof, 
aitd twelve months credit for the remaining 2,217 /. ?'• lA 
fromrthe iftof January 1772.. That the faid (hip failed f©r 
G^^avefindi on or about the firft^f J^arch 1772, and arrived fafe, 
iSc. That before the promiflbry notes (b given by die bankrupt 

* became 
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became due and payable, and likewife long before the fliip af* 1778* 

fired at yamaica^ viz, on the fccond day of July 1772, Hague —^ "* 

was declared a bankrupt. It. could not be known for feven or ^erjut 
eight months <ifter, whether the (hip would make a profitable ^* Siita. 
foyage or not. The plaintiff Nutt^ one of the affignecs, applied 
fcvtrral times to the defendant De Silva to take the banknipt'i 
ftiTC or intereft in the faid (hip, and the profits and rifk thereof 
tohimfelf ; and to pay the plaintiflRj the faid fum of 410/. lis. 
J J, being the money the bankrupt had actually paid on account 
thereof, which the defendant De Silva at firft refufed : but cn-» 
^eavoured all he could to fell the bankrupt's (hare in the (hip, and 
the outfit and profits thereof to fomc other perfon, who would 
• pay the 410/. 11/. 7^. to the plaintiffs, his adignecs, and ta 
pay for the remainder of the outfit thereof: but not being able 
io to do, the defendants Bernal and Lara^ about a month or 
two after the bankruptcy of Hague, were, after much intreaty, 
pverailed upon by the defendant De Si/va, to join with him 
to take the remainder of the bankrupt's (hare, equally between 
them, and to pay the faid 1,142/. 6 s. gd. between them in 
equal proportions, being the remainder of the money the bank- 
rupt had agreed to pay towards the (hare thereof he had pro- 
pofed to take. The defendant Bernal accordingly paid the dc» 
fendant De Silva one third part of the faid fum of 1,142 /• 6s. yrf, 
and the defendant Lara paid him the other third part thereof; 
and the defendants, from that time, confidered the plaintiffa 
(the aiEgnees) as interefled in the (hare of the (hip, fo to have 
been taken and paid by the bankrupt, only as the fum of 410 A 
X I /. 71/. was to the fum of 4,65 8 /. 15/. t J. the amount of the 
Cofts and outfit of the faid (hip and cargo : And that the de- 
fendants |Were entitled to the remaining part of the (hare the 
bankrupt had originally propofed to take. That the plaintiff 
Nun prefled the defendant De Silva feveral times to pay the 
faid 410/. IT/. 7^. and to take the fame to himfelf, with the 
profits and ri(k thereof.-^That the firft intelligence the defend- 
ant had of the (hip having made a profitable voyage, was on the 
24^1 February 1773. The queftion was. Whether the afltgnees, at 
ftanding in the place of Hague, the bankrupt, were entitled to 
one third, or to what other (hare of the profits of the adventure? 

Mr. Mansfield for the plaintiffs : Mr. Dunning for the de* 
xciiilaMt. 

Lord Mansfield^ after ftating the cafe, proceeded thus : The 

tfffeaittre hating proTed a profitable one^ the queltion is, what 

* • ^% (hare 
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177^. ftarc the alTignccs of Hague arc entitled to: Whether they aie 
' S^j^^ entitled to one third of the profits, and of the money arifiug 
nttrfut from the fale of the {hip, or only to the proportion which the fum 
'^^' of 410 /. paid in money by Hague towards the expence of fitting 
out the (hip, (5fr. bears to the whole amount of fuch original ex* 
fiencc which was 4,658/. ? There is no difference between the 
tule which muft govern the determination of this cafe in a court 
of law or equity. It depends upon the right of the bankrupt: 
And to fiiid out what the right of the bankrupt is^ it will be 
neceffary to coviMti firjl^ how it flood at the time of the bank- 
ruptcy; TSi^ fecondlji whether any aheration has happened Cncc 
to vary fuch right. Firjt, ac the time of the bankruptcy, the 
whole expence was incurred. Hague was liable to De Stiva for 
the amount of the notes, and a partner in thirds : The adventure 
' was then at fea, and De Silva^ as purfer or huiband of the (hip, 
was liable to him for the amount of his third (hare of the profits 
whatever they might be. But fuppofe the other partners were 
liable to thofc who truftcd De Si/va ; the confequence on a bank- 
ruptcy between partners is, that they are entitled as againft each 
other to the balance of accounts ; ^nd fo it was fettled in the cafe 
« I ye». of Skipp verfus Hamvood^ before Lord Hardwicke, in Chancery *- 
tfdeFox Therefore, if the other partners had been obliged to difcharge the 
-vfrfms Han- amount of the notes which remained unpaid at the time of the 
445. bankruptcy^ the aflignees muft have allowed the other partners 

the full fum paid for the bankrupt, and could have come againft 
them only for the balance due to him, if any. This is not the 
cafe of a neiu trading, or of a new adventure begun after an ^St 
ef bankruptcy. In that cafe, it is fair to fay, that the bank- 
ruptcy difiblved the partnerihip ; But here, all the expence was 
incurred prior to the bankruptcy ; and if the bankrupt by an 
^cceffion of fortune had had fuQicient, and the voyage had 
proved a lofing one, he would have been liable for the whole in 
proportion with the other owners. Therefore, he had clearly 
aright to a third of the profits at the time of the bankruptcy ; 
and the infolvency of the bankrupt docs not vary his right. ^^- 
€9/i^/y, there has been nothing done fince which can make the 
leaft variation : For every thing that has been done, was done 
without the privity of the bankrupt or of the aflignees. Confe- 
quently, their right cannot be varied by an agreement between 
other perfons, in which they were not concerned. It is imma^ 
tcrlal whether De Silva^ pledged his own credit only to the 
iradefmenj and took the feparate credit of the partners for tlie 

iharc 
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Aare of each ; or whether the other partners were liable to the 1776. 
tradefmen for the whole. The queftion is^ What was the right 



of the bankrupt ? If the other partners were not liable to Df wjus 
Si/va for his (hare, yet the bankrupt^ upon paying the full amount ^* Suva. 
of his (harCf was entitled to a third of the profits, as he would 
have been liablt to a third of the lofs, if the adventure had been 
unprofitable. When I fay upon payment in full, I mean pay- 
ment according to law. If he had not become bankrupt, it 
muft have been an a£tual payment of the whole of his (hare. 
But as he is become bankrupt, it muft' now be a payment accord- 
ing to the diftribution made by law in that cafe ; which is, a 
proportibnabie dividend with the reft of the creditors. There- 
fore, whether it were a profitable or a lofing adventure, cannot 
vary the right. The confcquence is, that the alTignees are enti- 
tled to one third of the (hip an4 adventure in queftion. 

Jf^on and Ajbhnrft Juftices, declared themfdves to be of the 
(ame opinion. 

Per cur* Let it be indorfed on the Poftea^ that the affignees of 
the bankrupt are entitled to one third of the value of the (hipy 
and of the profits of the adventure in queftion. 

N. B. I attended the argument of this cafe in Chancery^ when 
Lord ^Jlty direAed the iifue. His Lordihip faid, " he was ex- 
^ tremely clear that the affignees were entitled to a third of the 
^ profits of the adventure, and of the money to arife by the fale 
^ of the (hip: That he confidered it as one rifk; and till the 
^ rilk was over, the account of debtor and creditor could not 
^ be fettled. But as it was a queftion of law, for ^c fatisfac- 
H tion of the parties, he would dire£k an ifTue." 

*^* Mr. Juftice Willis was abfent at the decifion of the feveral 
(afes included in this term* 
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friA^^ Weakly ex dim. Yba> Bart, verjus Bucriiell^ 

JVirv. 15th. 

^ by tn a. fN eje£lmenl-for lands in Somerfetfiirt^ a verdi£l was found fo^ 
grcement in * ^^ plaintiff, fubied to thc opinion of the court on a fpeeial 

writing, hut - ^ . • r l/v r »i «^ . 

mryLiM^, cafe, ftating m fubltance as follows : 

J^lh A to That on the i jth of Moreh^ 1 75 8, Sir WiNiam JTia, Baronet^^ 

crant h>m a by an unftamped agreement in writing, articled to grant a leafe 

ycar$.*'jjV ^ *!*• defendant for aryears from Lady^y, 175H, at the yearly 

- enters and jf^nt of 220 /• The defendant had beea in poflTefBon of the pre^ 

. continuesin .- - t-ii t w 1 t n •• 

po(r flion miics ever unce, and paid the rent up to Lady'day lalt, according 
Buf "oieafc ^ ^^® ^^^^ agreement : But no leafe was erer gnvnted by the 
was ever leflor o( the plaintiff, or demanded by the defendant. On the 
l?orde- ^ \'it)x,oi Septewtber^ I775> notice in writing wae gireq by^ the 
manded by Jcflbr of the plaintiff " to quit at Lady-day 1776.'* Thc queltion 
> grtement is was» Whether the leflbr of the plamtiff i& entitled to recover ? 
a good d€. Mr. BuUer for the plaintiff contended, Firjiy That this agree* 
ejectm nc Hicnt was tantamount to a leafe \ and if fo, it was void for want 
brought of a (lamp, and could not be given in evidence. 3 Bac, Ahr. 1 19. 
Cro. £^'3i' Moore S6l, pi. 31. 

Sicondly^ If not a leafe, it could not entitle the defendant to 
keep poffeflion again (t the landlord. It is not certain that a court 
of Equity would decree a fpecific performance of fuch an agree- 
ment } and if it would, a court of Nr/t prius could not go into 
that queftion. ]f it fhould be condrued a leafe, no tenant will 
in future execute a leafe, and the crown will lofe the ftamps. 

Lord Mansfield (lopped Mr. Gouldy who was about to argue for 
the defendant, fayingi there was no occalion to give himfelf any 
trouble in fo plain a cafe. . 

Thc 



I 
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The ttt point IS, Whether this is a Icafe ? Suppofing it to be 177& 
m leafe, what would it avail the revenue, if a court of law fays 



Buck* 

NELL* 



it is a leafe, and therefore ought to be (lamped ; and a court of ver/ut 
Equity fays, it is an agreement and (hall be read in evidence as 
fach, which It could not be if it were a leafe, and void within the 
ftamp ads. But it is an agreement for a leafe for 21 years; atid 
the defendant has been in poifeffion eighteen of them. Then the 
leflbr of the plaintiff gives notice to quit, and brings an eje£t« 
ment. He has agreed for a valuable confideration, not to giv^ 
notice. Shall he then give notice ? There might be circum- 
ftances, peHiaps, which might let him in to maintain an eje£l- 
ment. For tnftance, if he had tendered a leafe, and the defend.- 
ant had refufed to execute it, whereby the plaintiff had incurred 
a lofs. But here there is no fuch eircumftance ; and if the court 
were to fay this ejc£iment ought to preyai), it would merely be 
for the fake of giving the court of Chancery an opportunity to 
«ndo all again. If the leffor of the plaintiff fliouid recover at 
law, equity would immediately (et it right, and he would.be 
oUiged to pay the cods of both fuit8«— «If he is fo anxious for the 
fCvenue let him grant a leafe now. 

JPerXitiT. Let theP^^^i be delivered to the defendant!. 



Rann, Clerk, vcrjus Greew. SmuJm. 

T TPON (hewing caufe why a new trial (hould not be granted variance In 
in this cafe, Lord Mansfield reported as follows : « declarati- 

This was an adion of affumpfit, brought by the plaintiff againft fcrlbing a* 
the defendant, to recover the fum of 40/. and 6rf. due to th^^?."i5?" 

.--—•• i_ • ^ which the 

plaintiff as vicar of the parifh of Trinity in the city of Covets aftion was 

/ry, purfuant to an order made by the Lord Chancellor, the bc"ftatJte 
Lord Chief Juftice of the Common Pleas ^ and myfelf, agreeable ^f!'!*^*'**^ 
to the dircffions of a private aft of parliament concerning tythes Mary^ 
in the parifli of St. Michael and the Holy Trinity in Coventry^ wM^ftj! 
paffed in ^t fourth TinA fifth years of PUHp and Mary. The de- tute made 
<1aration ftated the aft to be the /^th of Philip and Mary, whereas ind**^^? of 
the record when produced in evidence appeared to be the 4th P^*^'j>^ 
and 5th of Philip and Mary. This, if was contended by the fo^' 
counfel on the part of the defendant, was a fatal variance. I was 
of that opinion, and accordingly non-fuited the plaintiff; but 
with leave to move for a new trial without cofts ; and if the 
icourt (hould be of opinion diat the variance was fatalj then the 

iioQ(Uit was to ftan 1. 

E 4 Mr. 



47^ MICHAELMAS TERM 17 Geomr Uh - ^. J», 

I77d» • Mr. Serjeant Hill and Mr. Serjeant jiJair for the plaintiflP, in^ 

I ' fi(led« i*Vfy?, That this was no variance in meaning or fubftance ; 

Wr/w On the contrary, the 4ih of Pti/ip Iff Mary was the true dcfcrip- 

P»?^*' ^ion of the (latutej it being made in the fourth year of their 

Joint reign. Secondly^ If a variance, it v^snot material; hecaufif 

(he order, apd not the datute, was the j^ift of the a£lion } confer 

qucntly the ftati^te was only mi^ttcr of incfucement ; and therefor^ 

need not be fq cer^inly alleged. Co. Lit. 303. a. Thirdly^ If 

l^aterial^ the defendant ought to have pleaded nul titl record^ 

otherwife the coi^rt would take it to be as fe( forth. Confequent- 

ly the obje£lion was now too (ate ; and cited Spring verfus Eve^ 

2 Mo4' %^i. Piatt verfus HUl. } Ld. Raym. 381. 

Mr. ff^allaff, for the defendant contra^ contended, that the 
^riance in this cafe, being a mif-recital of the time when th^ 
parliament wa« bolden, was fatal: That it is fo laid down ia 
2 Hawfi. PL Cr, 246. and in the cafe of Lqngl^y verfus Haynes^ 
Moore 302, was ezprefsly (b adjudged- As to the pbjeAioA 
that the (latute was only indacenient to th^ aAion; he infifted 
\t was the- ground apd floiuiuiat^on of the order, and therefore; 
neceffary to be fet forth. If fp, qpon wn affumpftt pleaded, the 
plaintiff mi^ft prove it as ftated ; becaufe thereby the whole de- 
claration is put in iiTue. Here, upon the evidence produced, i^ 
appears the plaintiff has fet forth a different (latute. Therefore 
he hath failed in the ground of his adion, and the nonfuit di« 
re£ied was right. 

Lord Mansfield.— It is impolEble to get over this obje£lion. 
The only quedion is, Whetlier this is a variance in the defcrip- 
4ion of the material ground qf af^ion? In fome reigns^ as in Car. %. 
2|nd Qeo. ^. it happens, that the parliament meets in one year 
pf the reign, and continues during part of the next year. In that 
pafe, the method is to entitle the a£t$ paffed, of Ifoth years. . Bi^t 
in point of law, a£ts of parliament which do not in words confine 
the commencement tp a particular day, or where the commence- 
ment does not appear from the fubje£l matter, refer to the firft 
|lay of the feffions : And therefore, fuppofing this to be an a£t of 
the 4th and 5th of Philip \3 Mary^ according to fuch method, it 
would in truth be a ftatute of the 4th^ and ought to be fo fc^ 
forth. 

But in this cafe it is different. Philip hj a£l of parliament 
has the ftile of King : But his being fo entitled, does not anni- 
hilate the firft year of the reign of Queen Mary. Therefore^ 
ffon^ tb^^ time the (tatutes are entitled the i/7 and %d^ the 

.... . , . ^ 
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sJ and 3^ of Philip and Mary^ and fo on; that is, the jjt of 1775* 
PiiMpzad 2doi Mary^ &c. Here the declaration defcribes the . ? 

itatttte to be the fourih of Pbi/ip and Mary: Upon the Parlia- ^^^}^ 
nentRoll being produced, it appears to be an a£l paQed in the P«ss>f* 
4th and 5th of Philip and Mary. The ftatute therefore der 
fcribed in the declaration is different from the (latute produced ; 
and in fa^ there is no a£k in the ftatute book of the 4th of Philip 
and Mary. 

The court will always incline to lean againft niceties in mattery 
of variance. But where it is in the defciiption of a ftatute or 
record, it is fatal. Here the a£iion, which is an a£lion of aj^ 
fum^ty is brought in confequence of a right liquidated by 
means of the ftatute^ The ftatute, therefore, is the only ground 
pf a£lion. Without it we had no authority to make the order 
we did : But when the order was made, the law raifed an af^ 
Jumpfit^ The defendant pleads non ajfumpftt. 1$ any thing * 

clearer, than that the plaintiflF, upon the general iiTue pleaded, . 
muft prove his whole cafe i The firft thing to be proved here, 
is the ftatute. But inftead of producing the ftatute fet forth in 
the declaration, the plaintiff produces a difi'erent a£t. I aq|i 
/brry for it, but there muft be a nonfuit. 

'{he other three Judges concurred. 

Per Cur. Judgment of nonfuit. 



Badkin verfiis Powell, King, and Chancellor* Ssmedof 

TJPON (hewing caufc why a vcrdifl: fiiould not he entered Trefpafsvi 
in this cafe for the defendant 6Vj^«f^'//^r j the cafe, upon ''^««docf 
the report of Lord Mansfield^ before whom the caufe was tried, agunft « 
appeared to be as follows : pound. 

This was an a£lion of trefpafs, vi et armis^ brought by the mcrdyVor 
plaintiff againft the defendants, for taking and detaining the diftrcTti^* 
plaintiff '$ cart and horfes. — The plaintiff was a running duft- t)ie original 
man, and the defendant Powell^ a publick fcavcnger. Powell znd J*rr)wi. 
King detained the plaintiff *s cart and horfes as they were ftand- ^•"» »f he 
iiig in the ftreet, under pretence of their being an eftray, and 4iuty and afi 
.within the city ol Loadon\ and carried them to the Green Tard^ {rcV^f**** 
of which the defendant Chancellgr was the pound-keeper \ who 
afterwards infifted upon being paid the following fum^ before 
be would deliver them up. For bringing tbem in, 2 /. for cry-^ 
fp^ tkem| 2 /• for keeping the bprfesi %h 6 if id* and for care of 

the 
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j'j'j6. the cart x/. 3/. which the plahitiff accordingly wasob^d to 
pay: Upon Hot guilty pleaded, the jary found a verdiffc for 



ttfr/si^ the plaintiff again ft all the three defendants. 
rowiLt. The only queftion at the trial waf. Whether this aflion of 
trefpafs could be maintained ^gainft the defendant ChancitUr 
the pound-keeper, who did no other aft than barely receiving 
the horfes and cart into the pound when they were brought 
there ; and keeping them feyeral days till redeemed. I diought 
he ought to be found not guilty ; but it was contended be was 
a trefpafler by continning them in the pound, being wrongfully 
impounded, and the jury found him, as well as the other de- 
fendants, guilty. 

Mr. Wallace and Mr. Buller (hewed canfe, and argued, \fi^ 
That in irefpafs all ate principals : And here the original taking 
^ being tortious, the pound keeper, by refufing to releafe.the C2U 

tie, till the plaintiff had difcharged the fees and all expence^ 
bad adopted the original taking \ and confequently rendered him- 
felf liable. And they compared it to the cafe of Sanderfin v. 
Baker and another^ Trin. 12 Geo. 3. C. B. where upon zfi.fa. 
iflued againft A. the bailiff levied the goods of the plaintiff S. .- 
upon wl)iqh S. complained to the underpfiieriff, who faid, ^•verjr 
<^ well; Bolland {i\it bailiff) is a rafcal ; but we have fecurity, and I 
*' don't care." In trefpafs againft the defendants (the (heriffs) for 
breaking the houfe and taking the goods, De Grey^ Chief Juftice, 
left it to the jury to fay,Whcthcr thedefcndantshad not recognized 
the aft of their officer Boliand. The jury thought they had, and 
accordingly found for the plaintiff damages 350 /. Upon Ihew- 
Sng caufe againft a new trial, the court were unanimoufly of that 
•^</#th»8 opinion, and difcharged the rule*. — arf-Zy, If the defendant 
cade nnce meant to have availed himfelf of his fpeeial authority as poundu 
^hliaTLR^f. keeper, he fl^ould have pleaded it by way of juftification, as a 
^3»* gaoler or any other perfon afting under a like authority muft do ; 

whereas, here he has relied on the general iffue only. Therefore, 
on either ground, the rule for entering up a vcrdift for the de- 
fendant Chancellcr ought to be difcharged. 

Mr. Dunning and Mr. Duvetiport in fupport of the rule, con- 
tended, that the cart and horfes being brought to the defendant 
- Chancellor as pound-keeper, and delivered to him as an e/lrayy the 
original poflcffion by him was clearly lawful. That whether right- 
fully or wrongfully taken, he was obliged to receive them 5 and 
the inftant he did receive them, they were in cuftodid legis : con- 
fequently, no fabfequent dttentiGn could make him n trefjfaffcr. 

If 
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if wfoogfallj tAtti, it was ait the peril of the perfon bringing l^^6. 

ibtm ; not of the pound -keeper, who has no right or power to — *— * 

judge of the legality of the capture ; but is the officer of the law, t^^" 

and ttiin^irial qnlj. And if the party wanted his property back P^w^lu 
Itplerin was open tohim» and would h^^** been the proper mode 
€t tikiog it out of the poand-keeper*s poficfBon^ Therefore they 
prayed the rule may be inade abfolute. 

Lord Mansfield. — This is an a£iion of trefpafs againft threo 
flefcndantS) fer feizing 9nd detaining the plaintiflrs cart and 
horfes ; aud they have all pleaded not guilty. The queftion rd* 
fenrcd if. Whether thp defendant CUmncpllor ought to be found 
goUty Of not ? 

It kas beeii argued two ways ; jjlf Whether on the merits of 
die cmfe he was a trefpa(&r f idij^ Suppofing on the merits of 
the caife he was no trefpafleri Whether by pleading the general 
iflache has not milpleaded, and ought to haf« j unified? 

ijij Upon the merits of the cafe : It was neceflary for the 
flakitiff to prove him guilty of the trefpafs ; otherwife the cafe 
ftandsj that two ptnrfons feized the cart and horfes and brought 
ifieni to the pound, of which Chancelhr was the keeper. Chan* 
itihr has no concern in the taking or bringing them riiere. 
How then is he guilty of a trefpafs? The pound is the cuftody 0% 
^ Uw : And the pound-keeper is bound to takc^nd keep what- 
ever is brought to him, at the peril of the perfon who bring$ 
if. There is no judgment, no diredion, no written warrant or 
pcamination to be had by him.-^When is the trefpafs commit* 
fed by him ? He does nothing to ratify it : But only t;ikes the^ 
cattle as be i^ obliged to do, at the peril of the perfon who 
brings thism. If wrongfully taken» tkey are anfwerable, not be* 
It would be terrible, if a pound-keeper were liable to an aAion 
forrefufmg to take cattle in, and werealfo liabltr in another ac- 
tion for not letting them go. If he goes one jot beydnd bis duty 
and •iB^tUs to the trefpafs, that may be a different cafe. But here 
he has done nothing beyond his duty : When the cattle are once 
impounded, he cannot let them go without a rr plcviii, or with- 
out the confent of the party. Upon their being releafed he is 
(OPtitied to legal fees. If he is guilty of extortion there is an« 
pther remedy^ 

What I haye faid Is a clear anfwer to the id objeAion, that he 
has not pleaded fpecially, as it has been contended he ought to 
bave done* No man is bound to juftify who is vot primi fade 2r 
ipe^iafluw Agaateri&hchaaaprifaQev ixk cvJb^ i$ frimi/M4 

guilty 
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1776. S^'^ty of an imprifonment ; and therefore muft juftify. But here 

■ it comes out on the plaintiff's own {hewing, that the pound* 

^^>r keeper had nothing to do with the taking. The law thinks him 

Powai.L« fo indifferent a perfon, that if the pound is. broken, the pound* 

keeper cannot bring an a£iion, but it mud be brought bj thtf 

party intereffed. It would be attended with terrible inconTeni*^ 

enciesy if 4ie were anfwerable for a wrongful taking by the perfont 

who bring the cattle to him ; and, therefore, I am clearly of 

opfniQn there ought to be judgment for the (^fendant Cbanc*U$9 

in this cafe. 

Aston Ju(tice.«— I am of the fame opinion. The defendant i$ 
no trefpaffcr, and therefore was not obliged to juftify. In 2 Jwn 
9I4« there is a very fenfible cafe, which dcterminesy that if aa 
officer do not intermeddle, but only does what belongs to hit 
pffice, he (hall not be liable to any precedent tortious aft of 
which he could know uothingf A gaoler miaft juftify, becaufe 
a prifoner cannot be delivered to him without a warrant. There* 
fore he muft ftatethe warrant. But a pound-keeper has nothing 
to do with the taking, he has only to put the cattle, ^c. into thq 
pound \ the inftant they are in the pound, they are in the cuftod|i 
of the law \ and if the pound is broken, he cannot bring an a£kiou 
but the perfon who diftrained them : And fo it is exprefsly laid 
down in Fitz^ Jtfat. Brfv. tit. de parto fra^o^ 228. ^art^ 
fdition 1775. 

Here the defendant Chancellor only did the duty of his office 
by impounding the cart and horfes brought to him by the other 
defendants. The cafes, where a party concerned in any fubfequent 
ftage of the buGnefs is held liable to an a£lion, are, where he 
renders himfelf fo by ajjenting to the original tre/pafs. But here 
i« no affent to the trefpafs^ Therefore, I am clearly of opinioi| 
}ie ought to have judgment. 

.|ylr. Juftice JVilles, and Mr. Juftice ^i^i/ry? concurred. 

/Vr Cur. Judgment for the defendant Chancelbr^ 



Moore ver/us MoyRcuz. 

T TPON (hewing caufe why a new trial (hould not be granted 
in this cafe, Lord Mansfield reported as follows : 
This was an ad ion brought by th^ plaintiff, who is a merchant 
at Alicant^ againft the defendant^ his agent xaLonJan^ formifbeha^ 
viour innotinfuring theplaintiff^sgoodsagreeabletohis direQions* 
The gpods were a cargo of fruit \ and by the letters produced m 

1 1 Cvidcuce^ 
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» 

triiiciice it did not appear that the plaintiff had given thede«> 177<S«' 
feodant any particular directions how or with whom to infure ; 



bit only generally, to infure the cargo. The defendant infored vtrjus 
with the London InJUrance^office^ who, in policies upon fruit, ^^*'«**'** 
always put in an exception, free from particular average. This 
policy was made therefore, with that exception. The lofs 
was not entirely a total lofs \ for though the goods were at firft 
under water, fome were favcd. But thofe that were damaged , 
would not pay the falvagc of them. The jury found a verdijl 
for the defendant : And one of them faid the ground of their 
verdid was, becaufe they thought he had aded bona fide to the 
bcft of his judgment. 

Mr. Z)j;/iim;i|^ infupport*of therule, infifted, that though the 
commiflion in this cafe was to infure generally, and no particu* 
lar direAions given ; yet it behoved the defendant to difcharge.it 
in fuch manner as would eiFe£lually anfwer the end propofed. 
That the. very nature of the commodity, (hewed it was liable to 
an average lofs, therefore the defendant (hould have guarded 
againft that danger : And there being two ofEces where this 
exception is never put in, it was grofs negligence in the defendant 
not to infure with them. Therefore, he prayed a new trial 
might be granted. 

Lord Mansfield. —The drawer of this declaration has thought 
It necefiary to invent two grounds of a£tion upon which to found 
the plaintiff's claim, i^, That the plaintiff had given orders 
10 infure free of average, except general, or the (hip (Iranded -, and 
that the defendant had undertaken to do fo. The next ground 
IS, that he had given orders to infure in the ufual and cuftomiry 
courfe. Thefc two grounds are entirely a fi£tion, for there were 
Ao fuch orders given, and no fuch exprefs undertaking : And to 
maintain this adion, the defendant mud be guilty either of a 
breach of orders, grofs negligence, or fraud. Now all the ob- 
iervations which have been made to-day, were made at the trial \ 
and were very proper for the conGderation of the jury ; and my 
dtreAion to the jury was general ; that if they thought there 
was grofs negligence, or the defendant had a£ted malAfide^ they 
fliould find for the phintiff. If, on the contrary, they were of 
opinion that he had a£led bona fide and to the bed of his judg- 
ihent, then they (hould find for the defendant. In delivering 
their verdi£^ they fay, < they did not think the defendant guilty of 
grofs negligence, or that he aftcd maid fide.* The court therefore 

wjU oot fay fo* The plaintiff^ if he pleafcdj might have given 

ordcri 



Moilft««S« 
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1776* orden to the defendant not to infure at the London It^wrmm*^ 
•TJ officti hot at fomc other ofice nrhcw this exception would not 

ntcrjmt bavebeen infifted on. But he gifes no diredions at all. There- 
fore he left it to the difcretion of his correfpondent, who, if he 
meant no fraud, was at liberty to ele6l between the under writers. 
It feems, the Exchange Afirance and the Lmdon Infurance-ijffitiB 
diCFer in the form of their policy. But though the one runs a riflt 
which the other deos not, the premium is the fame* There could 
be no temptation therefore to the defendant as to his choice be- 
tween them* If, upon all the circumftances the jury had found 
for the plaintiff, it might have been a cad whether the court 
would hare granted a new trial. A fortiori^ in a hard aAion, 
where, as no particular orders were given, there has certainly 
been no breach *of orders ; where the defendant appears to hafe 
aQed hnifidt^ and where the plaintiff has himfclf been guilty of 
the firft omiflSon in giving no direAions at all, there feems to 
be no ground for the court to interpofe againft the defendant. 
Therefore, I am of opinion the verdiA ought to ftand. 
' The three other judges concurred. 

^ Per Cur. Rule for a new trial difcharged. 



ruef^0y. SALisBURY ex dim. CooKB verfm Hurd. 

hov. i9Ch. "^ 

A lenfc for TNcjcftment for certain copyhold lands, in the mnnOr of TTar^ 
?r"hS[der ^^nfi^r in the parifli of St. Cuibbert, Wells \ the judge, at the 
with Che 1;- trial dire^ied the jury to find a verdi<Sl for the defendant \ but 
LOTd^whwe 8*^^ ^^^ plaintiff liberty to move the court to fct the verdidi 
the widow afidc, and to enter up a verdift for himfelf in its ftead, if the 
woukl ^ court (hould be of opinion with him. 

entitled to Upon i&cwing c;:ufe againft a rule obtained by the plaintiff as 

kcnch if the above, the cafe, by the report, appeared to be as follows : That 

Kd^died ^' thc cuftom of thc faid manor was to grant copyholds for three 

leifed, de-^ livcs, that the firfl life had a power of furrendering the whole 

widow of cftate, and the widow of a tenant who died feifed ^as entitled 

her free- to her free bench. That on the 6th SepUmber^ »7^3> ''^* 

then copyholder for three livesi, furrendered to Hurd^ the de- 

ceafed hufband of the defendant; who^ On the 19th olOBober^ 

X767, by licence from the Lord^ demifed to Singer for 99 yearSy 

by way of moslgage: Then Hurd died ; and Singer affigned to 

the plaintiff. At the trial, only one inflanceof a leafeby licence 

was given in evidence 3 whereupon it was infifted for the defend- 

4 «nt. 
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lBt»tbc widow, that there being no fpecial cuftom to letbf 1775, 

fcifc, the only wty of trantferringthe copyhold was by furrender : "■" -^ 

And therefore, in this cafe, if the eftate of Hurd the hufband was b uk y 



B0( deccnnined according to the cuftom of the manor, he mufl: ^'^''^ 
he deemed to have died feifed of the copyhold \ and the widow 
ftill entitled to her free bench* The judge was of that opinion^ 
and dire&ed the jury to find for the defendant as above. 

Mr. Kerby^ who (hewed caufe, infilled that copyhold eftates 
oottid only be transferred by furrender and admittance. Co. Cop. 
yi 36. That there being no fpecial cuftom to warrant this fort of 
mortgage, on the contrary only a fingle inftance produced, the 
mdow ought not to be defeated of her free bench : And the huf- 
band ihould have been content to purfue the ordinary mode of 
mortgage, by conditional furrender. Therefore he prayed the 
rule for fetting afide the verdict might be difcharged. 

Mr. Dunning and Mr. Gould contra^ contended, that the copy-* 
hoJder, having obtained the Lord's licence, might do what he • 
pleafed with the eftate ; and could have conveyed it from the wife 
in any form he thought fit : Confequently, her nght of free 
bench muft be fubje£t to the mortgage in this cafe ; and cited 
I Rol. Abr. 508. Pcph. loj. HallwcvtviS Arrowfmith. 

Lord Mansfield being obliged to go to the Houfe of Lords faid, 
he was of opinion with Mr. Gould : And the reft of the court 
concurring with his Lcrdfliip, decided the cafe immediately ; 
and held, there was a great difference between the cuftom of 
frte bench found in this cafe, and the cafe of Dower. In the 
latter, the widow is entitled to dower of all her huft>and was 
feifed of during the coverture : But here, her right was con* 
fined to fuch eftate as he fhould die feifed of; confequently, as 
between Lord and tenant, they might defeat the wife's . eftate 
when they pleafed. 

Per Pur. Rule abfolute for the plaintifiF to enter up judgment. 

Mr. Kirby then referred the court to Fardef% cafe, Cro. Jac. 
36. and Freeman ^16, as in point for the plaintiff*. 



i«i^ 



Jenkins ex dim. Yate verfus Church. f''''''^' 



Nov. 20th. 



IN ejedment, upon (hewing caufe why a new trial (hould not Aieare,void 

bo granted, the cafe appeared to be fliortly this : meander-*' 

Tenant for life made a Icafc for 21 years ; and, before the ex* man, can- 

pintioa of tbe term, died. The rcmainder*man in uil fuff^red ^p by hu 

.... the acccpianct 

ot rcnc. 
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1775* ^^ defendant to remain in poflTeflion four or five years, receivea 

- rent regularly during that time, and then gave notice to quit| and 

Ww brought this eje£lment. The queftion was. Whether this accept-^ 

CiivtcK* jmce of rent by the remaindei-man amounted to a confitmatiori 

of the leafe ; or whether, the leafe being TOid, it was incapable 

of con6rmation ? 

Lord Mansfield. — This is a void Idaf^ and not voidable on^ 
ly. But if it were merely voidabie^ the acceptance of rent alone^ 
unaccompanied with any other circumftances, is not a fufficient 
confirmation* It cannot be a confirmation unlefs done with a 
knowledge of the title at the time ; or unlefs the remainder-mad 
lies by and fuffers the tenant to lay out his money in improve- 
ments, in confidence of Continuing tenant. But here it is a void 

mVtdifitfrtty 1^^^<^ ; ^"^ ^^ general a void leafe is incapable of confirmation *• 
«oi. Goo<l- Therefore the rule muft be difcharged. 
s&aphMu * The three other judges concurred. 

Per Cur. Rule for a new trial difcharged* 



Sgmtisj. Harris verjm Bu^tterley et ^i 

Intrefpaft TTPON (hewing caufe why a new trial (hould not (>e 
J5f"fS'" granted in this cafe, Afiburji Juftice' reported from Mr. 

ftiffcrjudg- Barron /Vrryn as follows : 

SSt, the ' This was an adlion of aflault and falfe imprifonment, brought 

plaintiff ^y ^^g plaintiiF againft four defendants : wz. Samuel Buiter/ey^ 

give cvi- ^chn Moorg, Richard George^ and Humphry JVoolrich. Two of 

affea the ^^ defendants, v/z. Butterley and Moore^ pleaded not guiltyji ori 

reft. And which iflue was joined. The other two, viz. George and WooU 

for*ihe jury, ^^^9 fcverally fufiered judgment to go againft them by defaults . 

whether the At the trial, Thomas Tranter^ on the part of the plaintifl^, fworc 

proved be he faw the plainti£F in company with Butterley and Moore, n9 

fhat'iwi* " other per/on being then with them, and they were taking the 

feffed. But plaintiff gently down to the gaol. That when they came to 

^Mni/be' the goal, Butterley put the plaintiff in the dungeon, and Mrs. 

m9^t,iti^, George^ the wife of the defendant George, locked him in. But 

ths^t he never faw the defendant George or Woolrich, during the 

,wholc time. The next witnefs fworethe defendant Jf^od/Hchhzd, 

acknowledged to him, he was with Butterley and Moore whctL 

they took the plaintiff to gaoL And there the plaintiff refted'his 

cafe. The coanfel for the defendants called no witnefs ; But id« 

£fted| that ts the affault and imprifonment wf re bud| it was in<« 

-^ cumbtM 
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cambent on the plaintiff to prove z Joint affault and imprifonment 1 776. 
by aU the defendants. That although- the confefTion of the de- 



fendant IVoolrich might be fufficient to affeft himfelf j yet it was ^erfus 
not evidence againft the other defendants; and that there was Better- 
no evidence againft the defendant George. On the other fide 
it was contended, that the confeflion of the defendant Woolrich 
was fufficient againft all the defendants ; and that the ads of 
Mrs* George would charge the defendant George her hufband* 

Upon the whole, I was of opinion, the evidence was not fuf- 
ficient to fupport the declaration ; efpecially as the witnefs Trdft" 
ter was prefent at the gaol, and did not fee the defendant Waot^ 
rich there : And I was going to fum up the evidence and to have 
delivered that opinion to the jury, and to have taken their ver- 
did. Bat having intimated that opinion, the plaintiff's counfel 
called on the defendant's counfel to alk for a nonfuit ; which 
he declining, the plaintiff's counfel defired the plaintiff might be 
called i which was thereupon accordingly done, and a nonfuit 
entered. 

Mr. Bearcrofii who fliewed caufe, faid, he was ready to ad- 
mit, that where trefpafs is brought againft four^ and two fuffcr 
judgment by default^ it was the fame with refpeft to thofe two 
as if the trefpafs had adually been proved againft them. But 
he infifted, that to make it a joint trefpafs, the plaintiff ought 
to prove a trefpafs by the other two joifltly with thofe who 
let' judgment go by default ; and cited 2 Salk, 455. Lover 
v. Salkeldf where it was faid, " A non-pros might be entered 
•' after interlocutory judgment, as well as before." Secondly^ 
Suppofing the nonfuit was wrong, it was obtained by a trick, 
and at the requeft of the plaintift*'s counfel ; and therefore pray- 
ed the rule might be difcharged. — Mr. Dunning^ contra^ con- 
tended, that it was fufficient for the plaintiff to prove his cafe * 
againft the two defendants, who denied the trefpafs, without 
conne£ling them with the other two, who had fuffered judg- 
ment by default. The latter certainly admit the trefpafs : all 
that remains, therefore, is, for the plaintiff to prove it upon the 
other two j and that being fully done in this cafe, the nonfuit 
was clearly wrong, and ought to be fct afide. 

Lord Mansfield.— This is an exceedingly plain cafe. As to 
any art, that is to be laid entirely out of the que (lion. It has 
been often laid down, that if a judge gives it as his opinion that the 
plaintiff (hould be nonfuited, and counfel fubmit to his diredlion, 
it is not to be imputed as a fault of the counfel. 

WouU. F It 
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I -J 16. It 18 impoflible for the plaintiff to be nonfuited in this cafe 9 
— — for there cannot be a nonfuit againd him in refpe£k of thofc who 
verfu7 fuffercd judgment by default. 

SeconJljy The evidence given was mod clearly proper evidence 
to be left to the jury : For the plaintiff need only bring evidence 
to affe£^ thofc who have pleaded not gililty, and denied the 
charge. If there had been evidence to fatif fy the jury that they 
were quite different trefpaffes, that would have been matter for 
the jury to give their opinion upon. The two who let judg- 
ment go by default, admit the trefpafs charged in the dcclara* 
tion. Then in all events it is a matter of fad to be left to the 
jury, whether the affault proved to have been committed by the 
two who pleaded, was the fame affault as that which ftands con- 
fefied on the record by thofe who let judgment go by default^ 
or a different one. Here one of the defendants, who fuffered 
judgment to go by default, W2s the gaoler, to whom the defend- 
ants, who pleaded not guilty, delivered the plaintiff. Upon thefe 
circumftances, the court is under a ncceffity ta fet the nonfuit 
afide, becaufe it is a matter that has not been tried. 

A/Ion J Willes^ and AJbhurft^ Juftices, concurred. 

Per Cur. Rule for a new trial abfolute, and the nonfuit fet 
afide w it hout cods* 



Ncv. Hd. Ratcliffe ver/us Eden, et aL 

If perfons, n^HIS was an aflion on the cafe, on the flat. 1 Geo. i. Jl. i. 
Icmblcd.dc. f. 5. ft^l. 0. againft the hundred of Weft Derhy^ in the 

dJi^'rs^and* ^^""^7 ^^ Laficajlcr^ for damages done to the plaintiff's houfc 
windowt of and furniture by rioters. The declaration confided of two counts. 

.ta^ngAul ^'C/^» '^^*^ ^^"^^ ^^^^ twelve perfons riotoufly affembled them- 
riotoufly felves and Jemoii/bed the plaintiff's dweiling houfe in part. Se* 
entrance cofiJ/y^'ToT demoliftiing part of a certain other dwelling. houfe 
KmKV**Hc. ^^^^^ plaintiff's, together with the goods and chattels of the plain- 
ilroy the tiff then and there being in the dwelling- hcf/fe, and wherewith the 
f^itul^in ^^*^ dwelling-houfc was furnifhed. The defendants pleaded not 
it, the hun- guilty J upon which iffue was joined. Before the trial came on, 
fwcrablc in ^^^ attomies for the plaintiff and defendants entered into the 
an aftion following agreement, which was afterwards made a rule of court. 
I Cio. 1. * " That a verdiO: (hould pafs againft the defendants on the firft 
fJ'Jf^Mt' ** count, for the fum of 38 /. 8 /. 91/. being the amoiint of the 
mage done « damages fuftaincd by the plaintiff; by the dcmoHJbing in pari 

nkure m well as to the houfe* 

<* bis 
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** his dwelling' houfe I And on the 2d count for the fum of 128 /. l^^6. ^ 

" 188. II d. being the amount of the damages fuftained by him - 

" io the demGlition and lofs of fundry goods and furniture^ his cliVfe. 
•* property, then and there dejlroyed by the faid rioters, fubjecl to •^^'Z** 
^ the opinion of the court on the following cafe." 

*^ The plaintiff was a joiner in the town of Liverpool^ but had 
•* lately been concerned in the African trade* In Augujl^ ^77S» 
•* fome failors in the town of Liverpool caufed a great riot, and 
** the plaintiff being very a6live in attempting to fupprefs it, the 
" rioters threatened to attack his houfe. But he having intima- 
" tionof their intention, fecured his doors and wiiidow-fliutters 
•* in the beft manner he was able. However, the rioters, armed 
** with different forts of weapons; fuch as guns, cutlafles, and 
" bludgeons, determined to do all the mifchief they could. And 
*' on the 29th of that month, being affembled to the amount of 
" hundreds, amongft whom were 50 or 60 failors, armed in 
" manner aforefaid, broke open the nutudonv-Jhutters^ forced the 
" door^ and demoUfhed a great part of the dwelling-houfe of the 
" plaintiff, to the amount, upon a moderate computation, of 
" 38/. 8/. 9^/. And having in this riotous manner obtained an 
" entrance into the houfe, they dejlroyed the furniture and houfe- 
<* hold goods of the plaintiff to the amount of 128 /. 18 /. 1 1 ^. 
*' upon a moderate computation."— It is alleged on the part of 
the plaintiff, that the damage to the furniture was confquential to 
the demolition of the houfe in part as above ftated. — On the 
part of the defendants it is allcgeJ, that the damage done to the 
goods and furniture is -a fubjlantive 2ii\6, feparate injury, and not 
provided for by the flat ate i Geo. i. c. ^'fecl, 6. 

Mr. tFood for the plaintiff ftated the queitions to be two. ift. 
Whether the plaintiff was entitled to recover damages for the 
de(lru£lion of the furniture? 2diy. Whether he was entitled to 
cofts ? and he was proceeding to ar;j;ue, but Lord Mansfeld ciilci 
on the counfel for the defendants to go on. 

Mr. IVilfon for the defendants admitted the plaintiff was en- 
titled on the I ft count; the fadls founds clearly amounting to a 
demolition of the houfe in part. > As to the 2d count, he ftated 
the queftion to be. Whether deftroying the furniture was de^ 
molifhing the houfe in the whole or in part, within the meaning 
of the ftatute ; and he infifted it was not« Before the ftatutc, no 
a£lion whatfoever could be maintained againft the hundred in 
refpefl of the mifchief which the ftatute has now provided for. 
That mifchief is in terms defcribed by the ^(X, and coi>fincd ta 

Fa ih« 



Rat- 
ci.'im 



487 MICHAELMAS TERM 17 George III. B. R. 

1775, the particular cafe of riotoujly demoViJhing or pulling down a hoiife 
in whole or in part. But no mention is made of the deftru£lion 
of furniture ; nor was it at all in contemplation of the Icgiflature 
*"c/w at the time. It is not a neceflary confequence of the houfe being 
pulled down, but a feparate independent aft. To prove that an 
aftion will lie in this cafe, it muft be (hewn that the hundred 
would have been liable, if the furniture alone had been ,de- 
ftroyed, and no damage whatfocver done to the houfe. For in- 
ftancc — Suppof<^ the rioters had entered, the door being open, 
and then demoliflied the furniture only. That clearly would not 
have been within the aft. Therefore this cafe is neither within 
vthe words or meaning of the aft. This appears further from 
• Scft. 6. the provifion in the ftatute* relative to the pulling down a 
church or conventicle \ in which cafe the ilatute makes the 
hundred liable, and direfts the damages recovered to be applied 
towards rebuilding the church. Suppofe the chalices, Wt*. arc 
deflroyed \ can this provifion be exter>ded to replacing them or 
any other part of the furniture of the church ? Certainly not. 
Afts of parliament of this kind have not been fo beneficial as it 
was fuppofed they would be, and in general have been afterwards 
fcftriftcd. The flatutc of Wintony 13 Ed. \.Jl. 2. r. 2. which 
gives an aft i©n again ft the hundred generally if the party is rob- 
bed, is not extended but rcftrained by the ftat. 27 EHz. r. 13 : 
And in conftruftion too it has always been reftrained. Another 
circumftance which (hews that this aft ought not to be extended 
by conftruftion, is the provifion which the legiflature has thought 
fit to make by the ftat. 9 Geo^ i . c, 22. in cafe a houfe is burnt. A 
perfon who had burnt a houfe would not have been within this 
aft of parliament. Again : This aft of parliament appears by 
the'preamble to have been made on a particular occafion ; whicK 
no longer exifts. It would be hard therefore to make one fet of 
men liable for the delinquency of another, by conftruftion or 
implication. For thefe reafonshe fubmitted the defendants were 
entitled to judgment ow the firft queftion. ^ 

Mr. Wtlfon was about to proceed to the fecond queftion ; but 

Lord Mansfield faid. The general principle is decided, that the 

party grieved is always entitled to cofts •, as in an aftion for a 

' falfc return of a member of parliament, ^nd in many other cafe$ 

that might be put. - > 

Mr. Juftice Afion. — This is a remedial, not a penal law, and 
fo is the ftatute of Winlon^ I'i Ed. \. Here the plaintiff is the 
party grieved : Therefore clearly entitled to cofts. 

y Lord 
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. Lord Mansfield.^-I can fee no doubt on this qucftion:— I77<5# 

Thefc riots arc not only injurious to individuals, but dangerous ' • 

to theftate: And though the particular circumftanccs of the cliVfV 
time gave rife to the aft, yet they gave rife at the fame inftant '^^fi' 
to a general law to continue in force after the particular occafion 
Itfelf had ceafcd. 

What is the provKion made by the ftatute, if an outrage like 
the prefent is done by an armed force affembled together to the 
number of twelve ? It alters the nature of the offence. It was 
before only a trefpafs, but being done by an armed force, the 
Icgiflature thought the confcquences fo dangerous, that they have 
ena£ted it (hall be felony, and' have made it capital. 

If the aft hadjiever been made, the trefpaflcrs would have been 
liable to anfwer for the wk^Ie injury in damages. To encourage 
people to refift perfons thus riotoufly aflcmbled, and to reward 
thofe, who, by doing their duty, (hall have incurred their refent- 
mcnt, the fame law has made a further provifion, that as the 
trcfpaffcrs are to be hanged, the country (b*ll pay the damages : 
And this, by way of inducement to the inhabitants to be aftive in 
fupprefling fuch riots, which it is their duty to do -, and which be- 
ing thus made their intereft too, they are more likely to execute. 
This is the great principle of the law, that the inhabitants (hall 
be in the nature of fureties for one another. It is a very ancient 
principle ; as old as the inftitution of the decennaries by Alfred^ 
whereby the whole neighbourhood or tithing of freemen were mu- 
tually pledges for each other's good behaviour. The fame princi- 
pie obtains in the (latutes of hue and cry. It is the principle here. 
The ftatute fays, the hundred (hall be anfwerable in damages, oc- 
cadoned by fuch demolidiing, or beginning to pull down and de- 
molifh. What is the cafe here ? The nuhole is one aft. The 
mob force in at the doors and windows, and by one continued 
aft dedroy part of the houfe and many of the goods. There is 
no didance in point of time, but it is one continued aft without 
intermilTion. What was the jury to do ? To eftimate the da* ' 
mage occafioned by the aft. if a witnefs had given evidence 
that he had feen a perfon taking down the glafics, ^c. would not 
that have been evidence of fuch perfon being a party concerned 
in pulling down the houfe ? Ky the deftruftion of the furniture 
the damages fuftained are of a larger amount ; but the hundred 
is equally liable. It would be a very critical diftinftioi) indeed 
to fay, that where a houfe is pulled down it is no part of the 
damages fuftained to pull down the glafTeS; ^c. ; Or if a church is 

F 3 demoU(hed 
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1776. dcmoHflied, to pull down the pulpit. It is going on a verbal ad» 
»■■ • hcrcncc to the words, without regard to the meaning. If there 

Rat- i^gifj jjggji ai^y diflancc of time, or if the goods had been carried 
merfwi out of the houfe and then de(lroyed| it might have been a dif- 
J»iK. ferent thing, becaufe that would have been a djftmSi aft. But 
there is no drawing the line in this cafe^ betaxen aflually demo-* 
lifhing the houfe and deftroying the furniture. It comes there- 
fore very near the cafe of pulling down the whole houfe and 
thereby crulhing the furniture. 

Aston, Jaftice.— 'The objeft and principle of this ^Gt was, 
to transfer the damages occafioned by the trefpafs, from the riot^ 
ers to the hundred ; to make it felony in the offenders them* 
fdves, and to put the party injured in the fame date as before. 
It is a remedial law, and ought to be extended. 

AsHHURsT, Juftice.— If the houfe had been burnt, there could 
have been no doubt ; and here it was all one continued zQi : 
Therefore the hundred is liable for the damage done to the goods, 
as well as for that which was done to the houfe. 

Lord Mansfield.— I fee in the cafe it is dated as if this were 
9 confequential damage. But it is not : It is the very z6t. If the 
rioters had broke down the doors and demolinied the windows 
and left the houfe, and afterwards fomebody had come in and 
deftroyed the furniture, there it would have been confequential 
damage. But I confider this as one ccntinued :i£t, and the fame 
as if the goods had been dedroyed by pulling down the houfe. 

Per Cur, Poftea to be delivered to the plaintiff. 



^wf?id, Symmers et aL verfus Regem, in Error. 

One inform- TTHIS was a writ of error from a judgment of the court of 

jnay, by King*s Bench in Ireland^ in quo warranto^ againd Alexander 

leave of the Symmers^ James Brown^ George Staunton^ Franklin Kirhyy Ahra-r 

exhibited ham Mnrjhall^ and Thomas Gruhh\ to fticvv by what authority 

iW/^^ftatutc ^^^y claimed to cxercife the privileges and franchifes q\ freemen^ 

igGco, a. freeburgejfes^ and common councilmen of the town and borough of 
c. 1. ftef. \ r^ I ' ' 

a^ainftJ/. Gahvny. 

j)renei?cr- The information fet forth, that the borough of Galwav is 

fons, and .., ri 

astainft the a town and borough incorporated by the name of the mayor, 

r^s'^for flic^'ffs, free burgeffes, and commonalty of the town and county 

vfurping of the town of Galivny^ and that a common council is a con« 

ti'tnchifcs: dituent part of the faid corporation. That the mayor, flierifls, re- 

And thf re is no necefliry to rtaie fuch leave upcn the record. 

corder. 
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oorder, town clerk, and all other officers of the faid town oiGaU 1776. 

w^, arc to be ele^ied and chofcn only by the mayor y fieri ffs^ and '^ 

€9mman council of the faid town. And that the fix defendants ^rTjui 
ha^e ufcd and exercifcdtho franchifcrs of freemen, free burgcffcs, R*®***. 
and common councilmen, without any lawful authority whatfo* 
ercr. » 

The defendants by way of plea fct forth, that the town and Pica, 
borough of Gnlivny is, and from time immemorial hath been, 
an ancient town and borough ; and that the mayor, Oieriffs, free 
burge/Tes, and commonalty thereof, at the time of granting 
of the letters patent herein nfter mentioned, was a body corporate 
in deed, fad, ;ind name, and that from time immemorial there 
was and yet is a commonaUy confiding of an indefinite number of 
freemen ; and alfo an indefinite number of free burgefTcs ; and 
'alfo a common council, confiding of an indefinite number of 
members duly defied, admitted, and fworn into the places or 
offices of common councilmdn. That the (herifiFs for the time 
being have been members of the faid common council, and alfo 
of a tholfell or general aflembly of the faid town ; and fay^ 
that the mayor, (licrifFs, recorder, town clerk, and all other 
officers of the faid town of Galway, have been, and are for the 
future to be elefled and chofen only by the mayor, fhcrilFs, and 
common council prefent, on the days whereon fuch ele£liona 
were ufualiy made. 

That from time immemorial the ciiftom hath been, that the 
mayor or other the chief officer and common council of the faid 
town for the time being, or the great ejl number of ihc faid com^ 
mon council preftnt^ ^\^ and miglir, bcii-.g duly aflembled from 
time to time, eleEl fuch other difcrect perfons, not difqualified by 
any law in being, members of the faid common cdunciL That from 
time immemorial the eleBing of any per/on or perfons to be free-* 
men or free burgcffirs, (hall be by the faid tholfell or general ajfem^ 
hly. That by certain rules, orders, and diredions made and 
cftabliflied by the Lord Li-utcnant and council of the realm of 
Ireland^ on the 33d of September 1672, for the better regulating 
of the corporation of the town ot Gakvayy and the elcfting of 
magiftrates and officers there, in purfuance of the ftal*. 17 & 18 
Car, 2. intitlcd "An a£k for, the ex| lalning of fome doubts 
** arifing upon an aft, intitled an aft for the better executing of 
•• his majefty's graciops declaration, for the fettle ment of his 
•* kingdom of Ireland^ and fatisfaction of the ftveral intereds 
** of adventurers^ foldiers> and other his fubjedls there, and for 

r 4 ** making 
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' 1776* ^' making fomc alterations of and additions unto the faid aA; 

' *« for the more fpcedy and cfFcftual fettlement of the faid king-r 

^wW*"' " dom," it is direfted, " that no perfon or perfons, that (hall be 
Rboem. c( clcfled either mayor, recorder, (herifF, treafurer, alderman, 
<* town clerk, or one of the common council, (hall be capa- 
** ble of holding, Isfc, until he or they (hall have taken the oath 
** oi fupremacy therein mentioned, and the oath of aliegiancff 
^* befides the oaths' ufually taken upon the admifiion, tsfr. and 
*^ alfo an oath in the faid rules prefcribed, commonly called the 
'^ little oath. That no matter or thing in any wife relating 
♦• to the affairs of the faid town, (hall ht propounded or debated 
** in the ThoJfell^ or any general aflembly of the faid town^ 
<' until the fame (liall hzwt Jir/l pajfed the common council of 
*^ the faid' town."- And it is further ordered, <* That all 
^* foreigners, ftrangers, and aliens, as well others as Proteftants> 
•* who arc or (liall be merchants, traders, artizans, artificers, fea- 
•* men, or otherWife (killed in any myftcry, craft, or trade, who 
•* were then rcfiding and inhabiting within the faid town of 
'* Galvjay^ or who (hould at any time hereafter come into the 
♦* faid town of Galway^ with intent and refolution to 1//- 
<^ hahit and rtjtde^ upon payment down or tender of 20/. 
♦* by way oi Jine^ unto the chief magiftrate or magiftrates, 
♦^ and common council, or bthey perfons authorifed to admit 
** and make freemen, be admitted freemen during his or their 
<^ refidence for the moft part, and no Icnger,"^* That King 
Charles the 2d, by his letters patent the 14th of^ Augujly in the 
29th year of his reign, did gta^t, *' That the faid town of Go/- 
•* nvay^ and all caftles lying within the fpace of two miles froni 
<^ every part of the faid town of Galivay^ be one entire county 
<* of itfelf : And that there (liould be for ever thereafter, one 
♦* new body corporate and politic in deed and name, confiding 
. *' of one mayor, two flicriffa, and free burgefTes, and commonalty, 
?^ by the name of the mayor, (lierifFs, free burgeiTc^s, and com- 
** monalty of the faid town and county of the town of Galway •," 
And did thereby make certain perfons particularly named in 
the faid letters patent, to be free burgefTes : And grant, ** that 
** the faid perfons fo particularly named, and made free burgefTcSj, 
^' as alfo their fuccefTors, and likewife all and every fuch perfon^ 
^' and perfons as (hould be of the common council of the faid 
^^ town, before they be admitted into their refpeftivc ofFicesi; 
f« places or employments, Jhould take as well the faid herein 
^< before nicn^ioned oaths of fupremacy and allegiance, and the 
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' oath commonly called the little oath^ and aifo the oaths there* 1775. 
^* t^Qfi ufually taken, for the due execution of the faid places 
*' and offices ; the /aid feveral oaths to be admtn'tjlered by the 
" mayor^ or recorder, and two of the free hurgejfes of the faid ^^tctn. 
" town :'* which letters patent the then mayor, (heriffs, bur- 
geflcs, and commonalty accepted of. — That by an a£^ of parlia- 
ment made in the 4th year of the reign of George i ft, intitled 
" an a£k for the better regulating the town of Galway^ and 
** for the ftrengthening the Protcftant intercft thcrtin," it is 
enabled ** that no pcrfon fhall be eUHed mayor or flieriffs, or com- 
<< mon councilmen, who (hall not be an inhabitant or inhabitants 
** within the faid town and liberties thereof, at the time of being 
** elected into, any of the faid offices, refpediively ; and that hath 
** or have not been refident for the fpace of one whole year before 
•* fuch ele£lion ; and that all perfons who profefs themfelves of 
*« any trade^ myftery, or handicraft, that do or (hall come to 
*< rejide in the faid town of Gakvayy in order to follow their re- 
** fpe£tive tv^dts^Jhall and are hereby declared to he free of the faid 
^' town and corporation, and alfo of that company or corpora- 
•* tion to which their refpc£live trades belong, without paying any 
** thing for fuch freedoms and (hall continue freemen, of fuch 
'* company or corporation as long as they dwell in the faid town, 
*• and no longer : Provided,, that no perfons are to have the 
<* benefit of their freedoms as aforefaid, unlefs they have been 
«* profeiTed Protefiants iox /even years, or upwards, next before 
*• their demanding their freedoms^ purfuant to this aft ; and (hall 
•• alfo take the ufual oaths oi freemen \ and alfo the oaths of a!" 
*• legiance^ andfupremacy^ and abjuration ; and make and fubfcribe 
*• the declaration againjl tranfubfiantiation^ bejore the mayor of 
«* the town, who is required to adminifter the fame,'* 

The plea then fet forth that SytnmerSy Brown^ and Staunton^ 
were, on the 22^ oi N'ovember 1771, duly f/^^^i freemen and 
free burgeffcs, their eledion and admiffion having firft paflcd the 
common council and been propounded in the TholfelL^^The de« 
fendants Mar/hall and Grubb fetting forth that they were tradef 
men, Protefiants for feven years, and refidents within the town^ 
farther pleaded, that on the 4th of February 1772, an aflembly 
or meeting of the mayor and common council was in due man* 
jier holden at the Tholfell, and that they then and there offered 
to take the oaths of allegiance, fupremacy, and abjuration, and 
demanded from the mayor of the faid corporation and the common 

€m4neU there affembicd their freedom^ purfuant to the faid lafl: 

tnentioned 
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mentioned a£% of the 4 Geo. i : And thereupon the eUBing and 
^admitting them the faid Abraham Marjball and Thomas Grubh 
to be freemen of the faid town is^c. pajfed the faid common ccun^ 
JKftcftM. ciL That afterwards, to wit, the 5th day of February 1772, 
a iholfell or general aiTembly was in due manner held at the 
Tholfeily and then and there the eleSing and admitting them the 
faid Abraham Marjhall ^nd ^'homas Grubb to ht freemen was 
propounded^ and they were then and there in due manner eleBed by 
the faid iholfell ^freemen of the faid town and corporation. All 
the defendants further pkaded, that they were in due manner 
clcfted into the refpeftive offices of free burgeiles and common 
councilmen, and that being fo ele£led into the offices of frte« 
men, free burgeiTes and comn^on councilmen, they did, before 
they were admitted, take the oaths of allegiance, fupremacy and 
abjuration, ^r. and all the oaths ufually taken, \S^c. before the 
major and tnuo free burgeffes. — ^The replication took iffue that 
the defendants were ** not eleBed in manner and form aforefaid 
«* into the offices oi freemen^ free burgeflfcs, and common council- 
<^ men refpedively/' And at the trial all the iffiies were found 
for the Crown. 

The defendants, in fupport of their title, gave in evidence 
the corporation books, in which were contained entries of their 
refpeftive eIe£tions. 

On the part of the profecutor a witnefs was produced, who 
gave in evidence, out of the corporation book fo produced by 
the defendants, the orders of ele£kions of nineteen perfons there 
named \ and further gave in evidence, that upon the elections of 
the defendants in the common council, on the 21 ft of November 
and 4th of February f feveral of the nineteen, to wit, ten on the 
2 1 ft of November J and twelve on the 4th of Febrwiry^ who were 
freemen, free burgeiTes and common councilmen, ^nd who had 
done feveral corporate aAs, tendered their votes againft the 
eledlions of the defendants. That the mayor reje£led their 
votes ; and that if they had been permitted to vote, that is to fay, 
the ten on the 2 1 ft of November^ and the twelve on the 4th of 
February^ there would have been a majority againft the refpe^ive 
elections of the defendants. 

The counfel for the defendants then gave evidence of the dif 
franchifement of all the nineteen perfons, before the time of the 
ele£kion8 of the defendants, by producing the orders of disfran- 
chifement in the fame corporation book. 

Thtt thereupon the relator's courtfel gave fn evidence fisveral 
orders cnt of the fame book, by which it appeared ^\^x fifteen of 

- the 
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die faid nineteen perfons had been reftored in purfuancc of pe- 1776. 
rcmptory writs o^ mandamus \ which fifteen included the ten who * ■ ■- 

lad done corporate a£ls, and whofe votes were refufed on the 1^"* 
21ft of November^ and the twelve who had alfo done corporate 1.»cem. 
afts, and whofc votes were refufed on the 4th of February \ but 
bjthe dates of the orders, the reftoration of the fifteen appeared 
to havt been /ub/dquent to the elcBlon of the defendants. 

Whereupon, and after the faid entries and alfo another entry 
had been read, the counfel for the defendants did objeft thereto* 
For that the faid entries of reftoration in the faid book were not 
admiflible evidence, without firft producing the mandamufes^ 
and returns, or attejied copies thereof. But the juftices overruled 
ibeobjeflionj^and did permit the faid matter to go to the jury as 
evidence of the reftoration of the faid perfons without pro- 
ducing the writs, returns, or attefted copies. 

And thereupon the defendants' counfel, to prove the faid iflue, 
and that the defendants were duly elected, did produce, give in 
evidence, and read the ftat. 4 Geo. i . by the defendants particu- 
larly pleaded; and offered to give in evidence, that the faid.fcveral 
perfons (the 15 who had tendered their votes and done corporate 
afts) were not inhabitants, £5*r. and rcfident for one whole year 
before their refpeclive elcftions ; and did infift that fuch evidence 
oaght to go to the jury, which the juftices, refufed to admit. 
Upon which, the defendants' counfel tendered a bill of excep- 
tions to Godfrey Lil/y Efq. the judge of affifc, which he feaied. 

The bill of exceptions having been returned into the court of 
King's Bench in Ireland as part of the record, the judges, after 
hearing arguments upon it, gave judgment of ou^er againft all 
the defendants; whereupon this writ of error was brought. 

Mr. Buller for the plaintiffs in error, argued, that this infor- 
mation was bad ; i^, becaufe filed againft ^jr different perfons» 
for ufurping three different offices. That fuch an informa- 
tion would clearly have been bad at common law. In 2 Strange 
pai.^A: were indi£lcd for perjury, and judgment was ar- 
rcftcd folcly on that ground. In 1 Str. 62ym an indiftment 
againft fix for cxercifing a trade, was quafbed. In Hex verfus 
Tucker etaL Pa/ch, 7 Geo. 3. B. R. 4 Bur. 2,046. an indiftmeitt 
againft eleven ^ ^as quaftied for the fame caufe. 2 Bar* 
nard. 24. So in quo warranto^ feveral cannot be joined. Rex 
▼crfus Jarvis and Clark/on. Tr. 10 Cm. 2. MSS. If not good 
at common law, the nca(.t queftion is, Whether it is aided by the 
Irijb ftatute 19 Gto. 2. c. 12. which direas, •« that it Iball be 
«» lawful for the proper officer of the courts to exhibit one or 

" more 
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jnn6. *^ more informations againft any pcrfon or perfons ufurping 
^' ofHceSy and to proceed thereon in fuch manner as is ufual ia 



^^ v^r«r* *^ S'^^ warranto \ and if it appears that divers rights may be deter- 
KiGSM. << mined on one information, one (ball be fufficient to try them.*' 
This (tatute mud be conftrued with fome re{tri£kion \ otherwife, 
the words tliemfelves would carry a meaning nobody could coa- 
tend for \ and authorife an information againft the mayor ofone 
corporation, the aldermen of another, and the freemen of a third. 
The true conftruflion mud be to confine it to cafes where the 
offices or franchifes, are in the fame corporation ^ and ejufdem gent' 
ris. But here, the offices are of a different nature. Again, the 
(latute gives no authority to join different claims^ but fpeaks 
me/ely of joining different perfons, Iherefore, if this informa* 
tion had been filed againft e?//^ defendant only, and had charged 
him, as in this cafe, with ufurping the thrse different offices of 
frvreman, free burgefs, and common councilman, it would ha^e 

• 

been equally bad. There is no precedent of fuch an informa** 
tion, and the pra£lice is univerfaliy againft it. But fuppofe this 
were a cafe within the ftatute, and that the court could give 
leave to join different claims; it docs not appear, that any fuch 
leave was given oir any difcretion e\iercifed by the court on the 
occafion. Therefore, it muft be taken to be an information 
^t common law. Where feveral pleas are pleaded, it is the prac« 
tice to ftate, that they are pleaded by leave of the court : And 
fo it fhould have been done here. 

2dlyi As to the iffues and the judgment on them, two of 
'the defendants, Marfiall and Grubb, have ftated their right 
to the offices of freemen in virtue of their being refident protefiant 
traders within the ftat, 4 Geo, i. which ena£ts, that, in that cafe^ 
they (hall have a right to be admitted Vi^khout pijying a fine. The 
right they ftate, therefore, is a right under this act of parliament; 
and not by virtue of an eleftion. The two iffues joined on thefe 
pleas is, that they are not elected i At the fame time, their true 
title is not denied : and yet judgment of cufler is given againft 
them. Whereas the iffue joined being an immaterial iffue, and 
not founded on any fa£t in the plea, the judgment ought to have 
been for them* 

3^/;^, The judgment of the court below {^founded on the bill 

of exceptions^ of which they had no jurifdidion. Davenport 

• Sincere, verfus TyrreL Trin. g Geo* '^^ B, R*. So that the judg*- 

7^/^f>5^."* "^^"^ ^^ ^^ ^^*^^^ "^^ difputed; againft titles admitted j and 

^^j> 675- founded on what the court ba$ no jurifdi^ion of* 
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Ltifi/j. On the bill of exceptions itfelf, ^wr different quef- 1776. 

tions arifc. ly?, Whether the pcrfons whofc votes were rejeft- — 

cd at the deftions of the defendants were even voters defaElo^ at ^,'^7*!** 
the time of the cleftion. 2^/j?, Whether the evidence given by Rbcem, 
the profecutor to prove them members defaBo^ was proper and 
admiflible for that purpofc. 'i^h^ Whether if they were not 
freemen dejure^ though they might be freemen defacio^ it was 
not competent to the defendants^ under the circumdances of this. > 
cafe, to prove at the trial that they were not fo de jure. The 
ifi) queftion is, if it were competent for them to do fo, whether 
the evidence offered was proper and fuflBcient for that purpofe.^ 
As to the \Ji queftion upon the face of the entry produced by the 
profecutor to prove their admiffion, it appears that none of them 
were aBuallj admitted, but only that there was an order ihcy Jhould 
k admitted. That is not an admiiBon in any fenfe ; and fo it was 
held in Rex verfus Lijle^ Andrews^ 163. But it is infinitely ftronger 
here, bccaufe the order was not made by the general ajfembly^ but 
by the common council ot\\yy who have no right to ele£t either free- 
men or free burgcffes. Another reafon againft their being members 
defaQo is, that they had been removed before the ele6lion of the 
defendants, and fuch removal was then in force. The evidence 
given of their being reftored was fubfequent to the time of the 
cleflion. The mandamufes could have no effe£l till they were 
a£lually reftored ; and the very application for the mandamufes is 
evidence oftheir being out of poffcflion. During the intermediate 
time, therefore, they could not be officers defaElo, If disfran- 
chifed, it was no longer neceffary to fummon them to meetings 
of the corporation ; though it (hould afterwards appear they were 
illegally disfranchifed. It was fo decided in 10 Mod, 76 *.. But * mi, 10 

lefs would do here ; for if the court (hould be of opinion, that "^"o* ^^*" 

* V. Sutton. 

while disfranchifed, (unlefs rightful members,) they could not 
vote ; the Judge did wrong in not receiving evidence to prove 
they were not dejure members. 

The fecond queftion is, Whether the entries in the corporation 
books of their being reftored to the office of common councilmea 
were proper and admiflible to prove them officers de fadlo. 
The entries of reftoration were not voluntary a£is of the corpo-« 
ration, but under the authority and compulfion of writs of man^ 
iamus* Therefore, tlie writs of ^nandamus themfelves (hould 
have been produced, as being the beft evidence : As in the cafe 
of inquifitions taken under a commiffion, the commiffion a» 
well as the inqui(itioR muft be produced. 

As 
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i'jf6. As to the fhtrd qneftion. How far and in what cafes the 
" right of the ele£iors ma^ be gone into on informations againft 



^«1^M ^^^ eleded, as z general queftioni has never been decided. That a 
&xcixM» /d/m/ objection cannot be gone into, has been fettled ; but 'the 
reafon in that cafe is not applicable to the prefent. Here, theref 
was no furprife on the profecutor. Rejecting evidence of this fort 
does not tend to keep matters quiet \ for if bad votes muft be 
admitted, it is only introducing the eIe£tedinto the corporatioOf 
for the fake of turning them out sgain. If the objection is no* 
torious to the other party, it may be ntade ; and here, the objeC'- 
tion to the eleven voters in queftion was a matter notorious to 
both parties : Therefore, their right might be gone into. "Where 
the eleflor has been oufted by quo luarranto^ though the de- 
fendant was no party to the fuir, and may be a ftranger to it, yet 
the judgment is evidence againft him ; becaufe of the public 
notoriety. Here, the objedlion to thcfe eleven perfons, was the 
point on which both parties agree the elcAion muft be decided. 
Both, therefore, were equally apprized. If the legality of thefc 
voters could not be entered into on this information, a prefiding 
ofiBcer at an eleftion can have no power of examining whether 
the votes are legal or not. But in all eledions, particularly of 
members of parliament, the prefuling officer exerctfes his judg- 
ment whether a vote is good or bad. If the prefiding officer hat 
no right to judge, there can be no aAion for a falfe return. Be- 
fides, in this cafe, the evidence refpefling the right, was bcguti 
by the profecutor himfelf ; by entries to (hew they were qualified 
and rightful members. If fo, the plaintiffs furely have an equal 
right to rebut that evidence, and to prove they were not quali-* 
£ed. If, in fuch cafes, evidence of the right is not to be gone 
into, by delaying the trial of fome informations, and pu(hing on 
the trial of others, bad members might be eftablifiied and rightful 
ones oufted. For inftance, fuppofe three clafles of voters eleded 
in Augujly September^ and OBober\ the ift not duly ele£ied ; 
the 2d not duly elefked without the votes of the firft ; the laft 
eleAed by a majority, excluding thofe in Auguji. On an in- 
formation againft the laft, they muft be oufted becaufe they can- 
not difqualify the I ft fet. Then, on an information againft the 
2d fet, they muft be eftabliflied, and the profecution fail, for the 
fame reafons; then on an information againft the ift fet, ami 
they oufted ; the confequence would be, that the 2d fet, though 
not duly clefted, would be eftabliflied, and the third fet, though 
duly elected, would be oufted. 

The 
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The remaintng queftion is, Whether tlic evidence offered was 1776. 
proper to prove that the perfons rejcQed were not common coun- 




cdmtmU Jure. This depends on the flat. 4 Geo. r. which is ftill ^^^^ 
in force and the .law of the place. It ena£ls, " that no perfon R*o**«# 
'^ (hall be eleded, who is not refident a twelvemonth before.'* 
If ibs there can be no doubt of the propriety of the tv'ulence of- 
fered \ for it was to prove they were not reHdenta twelvemonth 
before. — Upon the whole, whether the iflbe of ** not elctled'' be 
confidered as an ifTae of h(\ onlv, or of fa£l bleiuied with law, 

the plaintifFs in error are equally entitled. For if an iiTue of fa£l 
only, then ten were not members defaclo^ havin^j been removed ; 
and the profecutor's evidence ought not to have been received. 
If the iflue is blended with law, and it was competent to the 
profecutor to go into the right, it was equally competent to the 
defendants to difprove what was given in evidence by the profe- 
cutor. If it be merely a quellion of fa£l, we had a majority at 
the poll. If of law, the evidence of the title of the eIe£tors 
muft be received. Therefore, in either cafe, the judge did 
wrong ; and confequently the judgment fhould be reverfed. 

Mr. Davenport contra. As to the frjl objeftion, that fe- 
deral perfons are included in one information ; the (latute 19 
Geo. 2. furnifhes a clear anfwer, by giving the court a dif- 
cretion to join as many perfons as they pleafe. And as to 
the objeflion that the leave of the court does not appear on 
the record, it never does appear ; and there is no neccffity 
it fliould. Secondly f as to feveral claims being joined, it is 
(aid, it would have been bad at common law : But the cafes 
quoted of feveral perfons joined in anindiftment for perjury *, and • 2 Stra, 
for exerciCng a trade f , are not applicable. Six could hardly be ^ , 5^^. 6s. 
goilty of the fame perjury. But there is no cafe which fays, one ^\^?'"'' 
roan (hall not be called on, for ufurping different offices, in one 
information. The cafe in 1 Barnardijfon 25, fiiys, *^ two perfons 
*' cannot be joined in one indiftment •," it don't fay feveral of" 
fences cannot. But this aft fays, " by leave of the court dif 
^^ fereniufurpations may be joined." There is a cafe in Rex verfus 
Ckndon^ in 2 Str. 870. where it was faid, " two could not be 
** joined in an indiftment for an aflault :" But that has been 
often OTer-ruled. If there be no precedent, it muft be refolvcd 
on principles of law : And what principle of law fays, the crown 
cannot call on a man to fliew why he exercifes feveral franchifes i 
It is more beneficial for the de&ndant, that his different claims 
flioold be joined, and one expence only be incurred. In Co. 

5 Entries 
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i-T^(J, Entries and RaJlaPs^ there are fevcral precedents of informations 

— for ufurping different officee. Co. Entries , 527. tit. quo warranto^ 

^-oerfut for ufurpingyj«/r/^^/i different franchifes. And in the Earl of 
Kbqsm* Shre'Uf/hurfs cafe, Ihid.fixteen franchifes are joined ; and thefe 
in quo warranto^ which is a ftri£ier mode of proceeding than the 
information in nature of quo warranto^ now fubflituted in its 
place. Thefe cafes occurred in the time of Lord Coke^ and 
Hobart Attorney General. It might as well be fai(f, that goods 
fold, and work .and labour done fliall not he joined. Therefore, 
the a£t of parliament is an anfwer to the firflobjefiion, and the 
principles of law to the fecond.— The next obje6iion goes to the 
form of the ifluc with refpefl: to Marjball and Grubh \ who 
claim under the (latute 4 Geo. i. as reGdent traders. Now the 
right given by the flatutei is a claim to be admitted^ provided 
they are refident Proteftant traders ; but inftead of (hewing a 
title by admijfton under the a£t, they waive that, and (hew a title 
by ele^lionj precifely in the fame manner as the other defendants 
have done* Therefore, the replication taking iflue on fuch elec« 
tion n right. 

Thirdly^ As to the objection that the court have proceeded on . 
the bill of exceptions of which they had no jurifdi£lion. If they 
had not, it is a mere nullity *, and if the judgment be good inde- 
pendent of it, the court will coniider it as given on the verdi£l 
alone. 

As to the fourth objeflion on the bill of exceptions, that the 
ten were not even voters defaFso \ ift, bccaufe not a£kually ad- 
mitted, and 2dly, becaufe removed ; if they were not aBually 
admitted, the defendants themfelves never were ; for the entry 
of their admiflion is precifely in the fame manner. As to their 
being removed, that of itfelf is an admifCon they were once 
burgcfles : But by whom is the removal ? By the common coun- 
cil only who are but a part of the body ; confequently, had no 
right to remove them. With regard to the admiffibility of the 
profecutor's evidence to prove them voters defaHo ; if the de- 
fendants had a right to produce the entry they did, to difprove 
their right by (hewing their amotion, it was clearly competent to 
the crown to (hew they were reftored by an entry in the fame 
book, without producing fhe writs of mandamus themfelves. Writ- 
ten evidence muft be all taken together; therefore the evidence 
was clearly admiflible ; and if fo, the aft of reftoration, by rela- 
tion back, makes them in from 1761, and puts them in the fame 
fituation as if they had never been out of pofTcfTion. — As to the 
3d point, it is dangerous to attack derivative titles, by an ob- 

je£lion 
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tuition to the cnginal title If tht deBors were de /a^o mcm^ ^77^» 
bcrs they ought not to have been reje£led on the ground of a "; — ■ 
dcfe£l at the tfrne of their own 'elc£lion ; nor could the queflion verfrs 
be gone into. There are but two ways of attacking the title of ^*"*»«^ 
aneledor defaBo \ the i ft is by information^ which is the pro- 
pcreft mode ; becaufe the party beft knows his own title* The 
other is by an iffue introduced on the record » upon the title of 
the perfon whofe right is meant to be queftioned. A third way 
was attCjoipted in the famous cafe of Strode verfus Pcdmer^ LiU 
UesEnt. 248. by notice on the record that particular votes would 
be obje£ted -to. But neither of thefe fteps have been taken in 
the prefent cafe. Even judgment of oufter is not conclufive ; for 
if by collufion, it may be controverted. Rex verfus Hebdeny Andrm 
388—392. But where there is no judgment of oufter ^ no aft of 
removal apparently tortious will do. In other cafes^ the court 
requires that notice (hould be given of the faft meant to be in* 
fifted on. Tufion verfus Nevifon^ 2 Ld. Raym. 1,354. — As to 
the 4th objeftionj It was decided in Cotnyns, 243. Auftln verfus 
Oflforn^ that a man may have a right to vote though never 
admitted* ' 

Lord Mansfield.— There are three objeflions made to this 
judgment, independent of the fubjeft matter of the bill of excep- 
tions. The^f;^ is, that this is an information againft different 
perfons ; and againft t\it fame perfons for different ufurpations. 
As to its being againft the fame perfons for different ufurpations^ 
I think what Mr. Davenport has faid and the cafes he has cited 
ire very ftrong to (hew, that the information would have been 
good at common law : But if it would not have been good at conv* 
men law, it is ftrongly within the ftatute 19 Geo. 2. c. \%.feR. 
4 : afortim^ when the ftatute gives K Ave to exhibit one and the 
feme information, if the court fliall think fit, againft different 
defendants for thtfeveral rights claimed or fct up by them rc- 
fpe£tively» As to the other part of this objeAion, that this is an 
information againft different perfons ; the anfwer is, that the a£fc 
of parliament gives a difcretionary power to the court to grant 
one or more informations according to the nature and circum- 
ftances of the cafe : And to fuppofe extravagant cafes, or that 
the court would be abfurd enough to join two franchifes in diffe« 
rent corporations, is to fuppofe a cafe that cannot exift. The Ic- 
giibture trufts the court with the difcretion of joining them ; 
and upon an application for leave, the court goes into the nature 
of the queftion to be tried. In this cafe, nothing could be more 
proper than to join the feveral defendants and the refpeif^ive 

Voii.IL G franchifes 
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I7'»6. francMfes they clainl, which ate three. The right o&elcAIon 
- 18 ctaftly the fame, the queftion is the fame^ and the evidence 

^urius ^^^ fame. But then it. is contended, that fuppofing this 
RiGZM. Juhjlantially rights it \s formally wrong ; becaufe it is not ftatcd 
to be filed againft the feveral perfons and for the feveral ofiicct 
theyclwm, by leave of the court. No fuch thing is neccflary 5 
no information ever dates it to have been filed by leave of the 
court. The court gives the order and the information is filed* 
But fuch leave never appears on the record. Counfel cannot 
fign an information without leave is firft given : But it never ap- 
pears on the pleadings ; therefore, that objection is out of the cafc# 
The next obje£l:ion independent of the bill of exceptions is, 
that Marfhall and GriM claim to be freemen under the aEl of 
parliament and not by eleEiion^ and therefore, the ifiuc as to 
them is an immaterial ifTue, being joined on the eUElion. The 
anfwer to that is, the defendants themfelves have put it fo ; 
ind call their admiffion by the corporation, an eleftionc They 
are not freemen ipfo faiio^ by the aft of parliament ; but they 
muft (hew they arc fo, by proving themfelves Proteftants, refi- 
dent in the town oiGahvay for a year antecedent to their ,beinjp 
admitted, and that they have taken the oaths pfefcribed. There- 
fore the defendants themfelves have led the profecutor into the 
niiftake, if any, by calling their admiflion an cledlion. That 
olgcftion thereforfe has no weight. 

The next objeftion is, that the court below have given judg- 
ment not only on the verdift and what arifes out of it, but have 
likewifegonc into arguments on the bill of exceptions ; and the 
judge before whom it was tried appeared pcrfonalJy and brought 
his bill of exceptions before the court- of 6. i?. in Ireland, It 
certainly is fo : The court has proceeded by miftake on the bill 
^ of exceptions, and gone into arguments upon it. Till very late- 
ly there was no bill of exceptions in Ireland^ and they were at. 
a lofs in this cafe how to proceed. The ftatute giving the bill 
of exceptions, fays, it (hall be brought by the judge who tried 
the caufe into the fuperior Court. It is fo here : A bill of ex- 
ceptions from the C. B. comes into this court invmediately : It 
goes from hence originally to the Lords in parliament. Where 
there is a bill of exceptions from the B. R. in Ireland tht judge 
mud bring it into this court. To eafe him from that trouble 
in this cafe, a commiflion iflued to Lord Annaly to take the ac- 
knowledgment of his hand and feal. They were doubtful whe- 
ther they (liould not certify the tranfcript, as they do o€ all 
their other records* 

But 
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But if the court of B. R. in Ireland had no jurifdidlion upon 177^. 
the bill of exceptions, What is the confequence ? They have - p* 
proceeded on good and bad grounds. Though this court differs verfus 
from them on the bad ground, it does not follow that they dif- »«*•*• 
fcr from them on the good. If there is a good ground indepen- 
dent of the bill of exceptions, that is fufficient. This court can- 
not revcrfe a right judgment, becaufe the court in Ireland has 
proceeded erroneoufly in refpeft of fomething elfe which they 
ought not to have entered into. 

Then we come to the merits of the fubjeft matter of the bill 
of exceptions ; and as to tYidLt^Jour queftions have b(*en made* 

The firft queftion is, Whether the ten voters who offered their 
votes, and were rejcfted, ought to have been received. Upon 
'this queftion the validity of the defendant's election entirely de- 
pends. 

The \ft objection that has been m^ide againfl their right to 
be received, is, that they were not even voters defaBo. This 
obje£tion has been attempted to be fupported on two grounds : !/?• 
becaufe they were never admitted of the corporation, the order 
produced in evidence being only that they Jbould be admitted^ 
and does not fay they were^^dmktcd. But on the proceedings 
produced it appears, that for ten years they a<fled as burgefTes ; 
and that which was called an order of disfranchifemcnt, confiders 
them as burgefTes. So the order for their refloration is evidence 
to be left to the jury of their having been admitted 5 even fup- 
pofing it refled on fo nice a point, as whether it was made before 
or after their admiflTion. 

The next ground is, that they had httn diffranchifed \ that 
the disfranchifement was flill in force, and their refloration not 
till ij/Z^r the eleftion. ^5 to this objeQion a great deal de- 
pends upon the ufc of the word disfranchifement \ otherwife it 
creates a confufion. But on looking into it, this is no disfran- 
chifement, nor is there a pretence for calling it fo : But It is do- 
ing that which the common counciUiad not the femblance of a 
right to do ; taking upon ihcmfelves to judge of the Validity of 
an ele£tion ten years before, and to declare it null and void for 
want of a qualification at that time. The word *' disfranchife« 
«* ment*' fignifies taking a franchife from a man for fome rcifon- 
able caufe 5 which they do not do, but only fay they never were 
common councilmen. What authority have the common coun- 
cil to do that ? None. It could be done only by information in 
the nature of a quo warranto. But fuppofe it had been a dif- 
fraachifcment \ how does it appear to the court that the com- 

Gz moa 
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1776. inon council have a right to (ilisfranchife ? It is incident to the 

— cdrporation at large to disfranchifci 'but not to a McGt body- 

mfus I^ d^8 not follow that the fele& body who has a right to tleCt 

Ksc£M. has from thence a right to disfranchife. But the fact is, it 13 

no disfranchife men t at all. 

The next objeftion is, that the orjer of re/loraii$n% as it 
appears by the corporation books, was not made till after the 
ele£iion, and that this order alone is hot the bejl evidence. As 
1 to that, the corporation books are clearly as good evidence to 
(hew thcfe pcrfons were rcftored, as to (hew they were disfran^ 
chifi^d. It ilruck me at fird, that the time of the reftora- 
tion, and confequcntly the time of ifluing the mandamus^ which 
was not proved, might be material : That is ; if the tnandamus 
to reftore the voters in queftion was before the ele^ioti of the de- 
fendants, and the order fl/?///7//p reft oring them, was not uW after %• 
and to fupport their right, it had been necefTary to make the order 
relate hack to the date of the frtandanjus, the time of the writ 
ifluing {hould have been (hewn. But upon con fide ration, I 
^ think, that let the reftoration come when it will, it relates to 
the original right. It would be fo in the cafe of a probable 
ground of disfranchlfement. But here, there is not a probable 
ground : There is no colour for a removal ; the act of com- 
mon council was a mere nullity, and, the reftoration makes them 
in from the beginning. —Thus it ftands.as to their bcirig Voters 
dejaElo. 

The next queftion is, being voters defaElo^ whether, on the 
trial of the refpeftive rights of the feveral defendants, the elcflcdi 
the rights of the voters to their corporate franchife can be gone 
i into, \vithout any notice eithenon the record or collaterally ? 

It is true, that, in general, the pcrfon eleftcd muft take upon 
himfelf to fupport the right and title of his eledors : It is fo 
in a variety of cafes. Iif the election of aldermen of the city 
ol London^ corontrs, members of parliament, l2>c. All thefc arc 
"bound to fupport the rights of their cledtors. Biit, for the fake of 
juftice and convenience, a diftiiicliunhas been made in cafes where 
the right of eleftion depends upon corporate franchifes. There 
are qualifications to the exception, fuch as have been ftated by 
*L1r. Buller. ' The general queftion has never been fully fettled, 
though it has been touched upon in hiany cafes. But this is 
fettled ; that no corporator is bound by furprife to go into the 
original qualification of any corporator in po(re(rion, who voted 
for him at his eledion ; efpecially wivhout notice. What would 

& be 
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be the condition of thefe people ? There are ten of them who for 1 776. 
ten years have been quietly in poflfeflion without any informa- — — • 
tion, or the idea of an information being brought againil them. ^g^f„^ 
How can the queftion be gone into with regard to their qualifi- R*g»*«» 
cation at fuch a diftance of time i more particularly as that qua- 
lification depends on their refidence ^nd inhabitancy for a year 
previous to the time of their ele^lion. 

Aston Juftice. — This has not the leaft appearance of a dif- 
f ranch! fement. Can a common councilman declare the eledtion 
of another common councilman null and void ? In general a 
disfrahchifcment mud be the aft of the whole body : And if a 
fpecial power be delegated to a part of the body, it ought to be 
(hewn. But no fuch power appears in the common council. 
Therefore I look upon their order in this refpeft as a mere 
nullity. As to the qualification of the eleftorsi it is not necef« 
fary at prefent to decide whether their right could have been / 
gone into ; becaufe, if the mayor was bound to receive thefe 
votes, the cleftion is clearly bad. As to the (\at. 4 Geo, i. that 
{tatute gives a man only a right to the freedom of the town ; and 
to complete his title, he mud go before the mayor, take the 
oaths and produce the other proofs required. The iflue fol- 
lows the words of the plea. Therefore I am at prefent fatisfied^i 
that the judgment entered is the proper judgment to be enter- 
ed up on the verdift;. and the circumflance of the court be- 
low having proceeded upon the bill of exceptions, fliall not vi- 
tiate it. 

WiLLES Juftice— My only doubt is as to Marjhall and Gruhh ; ' 

for their right to be admitted freemen, is different from the 
otiiers : and if they have performed the requifites of the flat. 4th 
Gw. I. they are entitled to-be admitted, and are by the a£t de- 
clared to be free. Whether the ten are good voters or not, as 
at prefent advifcd, I think Gruhh and Marjhall are good bur- 
gefles under the ftatute. 

AsHHORST Juftice.— I entirely concur that if enough appears 
upon the whole of the record to (hew that the court of B, R. in 
Ireland hzvc given a right judgment, we ought not to reverfe it : 
And I think the bill of exceptions makes no dirtTerence. The 
iflue is taken in the fame words as the plea, and the plea calls it 
an eleflion. 

Lord Mansfi ELD.— Wc will think of it as to this point and * 
give you our opinion ; and if any thing more is necefDiry, we 

will let you know it. 

Cur* advifare vuU. 

- G3 The 



SOS MICHAELMAS TERM 17 George HI. B.R. 

i'j']6* The court afterwards faid, they wiflied this cafe to be argued 
agaii\. Accordingly it was argued again in HiiaryTcrm 1777> 



'^^tti* ^y Mr, Dunning for the plaintifft in error, and by Mr. Mans^ 
RftcsM. ^//t/ for the crown : But all the points were given up except 
two. id, Whether at all events the defendants Grubb and 
Marjball were not entitled to judgment, their title under the 
GaJtvay zQ, not being denied or put in iflue ? 2dly, Whether the 
judge below did not do wrong in rejedting the evidence offered^ 
to (hew that the perfons rejc£led by tiie returning officer had not 
a right to vote ? — After the argument, the court delivered their 
. opinions, as follow : 

Lord Mansfield.— There are two queftions, Fir^j Whether, 
upon this record, judgment ought not to be given for thede- 
fendants Grubb and Marjball} And, Secondly, Whether the 
judge below ought not to have gone into the feveral qualifica« 
tions of the feveral voters, who voted as common councilmeuj 
and whofe titles he refufed to enter into i 
• As to the iirft queftion, enough appears upon the record to 

incline us to think, that Grubb and Marjball really had a right 
to be freemen, if they had pleaded in a proper way : And if 
judgment oioujler on this record were to bar them for evpr of the 
benefit of that right, a relu£lano^ would arife in the court, 
from the general prejudice they have againft any party loCng his 
right, by a mere^efcft in his form of pleading. If that were the 
cafe, another principle muft be adhered to, whiA is, that in all 
queftions concerning the rights of corporations, it is moft de- 
firablc and neceffary, that the law (hould be certain, not only in 
refpeft of the matter, but alfo in refpefl: of the form and manner 
of all their proceedings. 

But my mind with regard to Marjball and Grubb is confidcr- 
ably eafed, by being of opini6n, that the judgment of oujler oa 
this record will not bar them, if they apply in a proper way; 
Becaufe they will then have a new title, not aflFefted by the prc- 
fcnt judgment. It may happen, that perfons might apply at 
one time under the aft of parliament, when they had no title ; 
and at the end of fix months after they might have a very good 
one. If it (hould be fo in refpeft of thefe two defendants, tbc 
queftion is ftiU open. 

This cafe, as it is now brought before the ctfurt, is an in- 
formation againft the two defendants, to ftiew by what authority 
they claim the offices of freemen, free burgeffes, and comncon 
councilmen of the town and borough of Galway. As to the 
offices of common councilmen znAJree hr^Jf'ss^ the qualification and 

^3 Wo4^ 
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mode of ele£lion depends entirely upon the conjtitiition of the 1776* 
borough* As to the oflScc oi freemen^ there arc two modes of 



S Y M MKRS 

acquiring that right : The one, according to the cpnftitution of ^g^fut 
the borough, by the eledlion of the maypr, common council, ^*«*>^ 
iind freemen in general alTembly, agreeable to the rules of the 
borough and its charter : The other, by fpecial act of parlia^ 
ment, which confifts and is 'complicated of many fadls. '1 his 
latter gives a right 0Ti\y^ not a title \ becaufe the qualifications 
of the claimants muft be judged of. They are to be tradefmen of 
certain trades mentioned : Inhiibitants within the borough for a 
year preceding : Protcftants profefled for feven years 5 and then 
they are to apply for their freedom. The aft, therefore, gives 
but ^ qualification. The mode of obtaininytheir freedom is by 
application to the mayor upon the fafts before mentioned. The 
mayor therefore, ex officio ^ is to judge whether tht^ are qualified 
within the a£l or not •, if they are, he muft admit them ; if not, 
lie (hould rejeft them; and if he fwears any one iiK without a 
qualification, fuchperfon may be oujledhj an information. 

But thefe two modes of acquiring the freedom of this corpo* 
ration are attended with different confequences. The freemen 
eledled according to the conftitution of the borough remain in 
pofleflion of their franchife^ir life : Thofc admitted under the 
aft of parliament continue fo only during their aftual refidencf 
in the town. It is necefTary, therefore, to knowj which are cho- 
fen the one way, and which the other. 

To the prefent information, in nature of qt/o warranto^ the 
two defendants have pleaded the quuUJijation under the aB of 
parliament. They certainly have pleaded that they defired to 
be fworn under the aft of parliament : But then they join the 
title of common councilmen and the office of freemen in the 
fame right, and they apply exaftly the fame words to each# 
They aver, that they were firft propofed by the common council, 
purfuant to the new rules for regulating the town of Galway 
ftated in the plea, which require that they (hould be firft approv- 
ed of by the common council, and propounded to be elefted at 
the TbolfelU But that is not necefTary under the aft of parlia* 
inentj4 Geo. i. Then they ftate that they were duly eUEled^ and ' 

that being y& elsBcd into the office of freemen, free burgefles and 
common councilmen refpeftively, they took the oaths before the 
t^ayor and tivo burgejfes \ which is the form in cafes of eleftion 
by the conftitution of the borough. Here, therefore, they plainly 
r^ft th^lr title on il^dion^ and go to ifiue on that title. 

. C 4. Upon 
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177(5, Upon this record it does not appear that they took any ft ep 

• to be made freemen by the aft of parliament ; therefore, they 

ver/iri Havc not (hewn a complex title under the aft of parlia- 

KiGiM. ment: But reft their claim upon another title, upon which they 

have gone to iflue, and which has been found agaiuil them* It 

is impofliblei therefore, to give judgment for them. 

The next, which is an objeftion of lefs difficulty, is, that the 
judge below has refufed to go into the qualific.uion and capacity 
of feveral freemen and common councilmen who offered their 
votes. Let us ftate the objeftion as it is put, and examine it« 
The propofition is, that the judge, on this information, (hould 
• have done exaftly what he ought to have done, if the title of 

thefe perfons, who were common councilmen defaBo^ had ac- 
tually been in queftion before him upon quo warranto* Thej 
were defaBo members of the corporation, admitted, fworn, and 
in the actual enjoyment of the office. The queftion is, Whether 
the judge collaterally at the trial ought to have gone into the vali- 
dity of thefe men's titles ? Could the mayor have gone antp it at 
the eleftion ? I am very clear he could not. There are modes 
fufficient open to the partiality of returning officers, without 
adding more. Where the qualification is to be judged of by 
him, it cannot be avoided. In cafes of eleftions in the city of 
London^ certain qualifications are required at the poll : Therefore 
it muft be feen that in fome degree the candidates have that qualifi- 
cation. So where an eleftion is to be tried which may involve 
many other rights. But where the right of eleftion is in free- 
men in their corporate dcfcription ; whether they were duly 
chofen or not, is not to be tried at the eleftion of a third per« 
fon 5 but they muft be properly oufted. What? After ^ pof- 
feffion of twelve years, (hall their right be called in queftion and 
tried on an information againft other perfons who are propofed 
to be freemen ? It is impoffible to be done. Suppofe the right 
depended upon their being fworn in before twelve burgefles : Is 
the right of thofe twelve to be tried in an information againft one ? 
But the objeftion would go further ; for there are corporations 
where there are thoufands of freemen. Upon the trial of a right 
of a freeman's eleftion made by them, is the court to go into 
the qualifications of all the thoufai\ds to have been made free- 
men at the time they were elefted ? Certainly not. For this 
purpofe they are to be confidered as having a right. It is ftronger 
too in the prefent cafe, becaufe thefe were reftored upon a. 277^11- 
daruM^ though I do not go upon that. It is all one ohjeftion.' 

It 
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It would be to lay down a rule, that a party upon every new V]^6. ' 

€le£^ion fliall be at liberty to go into the corporate rights of all """^ • 

the members defaBo: which is a propofition that was never ^^a"* 
before heard of. Therefore I think the judge did right in re- ^*<»«*«» 
fufing evidence to impeach their titles. 

Suppofe a corporate body ponfifting of twenty four were* to 
add ten to their number. That would be an abfolute nullity ; 
becaufe they never were corporators defaBo. But the prefent 
qucftion is. Whether in a quo warranto againft particular mem« 
bersy you can go into the title of other corporators de faElo ? 
and I am clearly of opinion you cannot. 

Aston, Juftice. — Upon the fecond queftion I am very clearly 
of the fame opinion. The Carmarthen cafe is in point. 

The more material queilion is the firlt queftion, whether upon 
this record, there is fufficient to diftinguifli the cafe of Grubb 
and Marjball from the others ? It does appear that perhaps 
Grubb and Marjball may have been very well entitled under the 
ftatute 4 Gfo. i . to have demanded their freedom. But I can« 
not conceive a cafe, where a man has a right under a charter or 
ftatute by claiming it of the proper perfon, that, if refufed upon 
that claim^ and that claim only appearing on the record, it 
would be a good and complete right without a real admiiTion. 
Upon the whole of the record, I think that Grubb and Marjball 
havjp put their defence upon their ele£^ion, and (land on the fame 
title as the reft. They have pleaded the ufage of the borough 
in relation to the eledion. T hey then ftate the new rules of 
Ireland relating to this town of Galway; that nothing ftiall be 
done by the thqlfell till it has pafledthe common council. Then 
they ftate the oath to be adminiftered ; their refidence, their be* 
log Proteftants ; their offer to take the oaths> and the demand of 
their freedom purfuant to the ad. But faying fo, does not make 
it in purfuance of the a£t. 

Then the ftate that a tholfell was held, and that Grubb and 
Mar/ball were propounded to be admitted ; and were in due 
manner eleEled in confcquence. They plead therefore juft as the 
reft do. 'I hey join with the reft at Icaft in faying they were 
deBed^ and that they took the oaths agreeable to the charter. 
Upon this plea, therefore, this was not a demand of their free- 
dom in confequence of the qualification under the a£l ; but they 
have pleaded that they were ele£led a^ other perfons, without the 
a&. The iiTue purfues the plea, that they were not eleded i 
and I am clearly (atisfied that this was a proper and aot an im- 

material iflue. 

Willii 
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1776, , W1LLE8 Jufticc. — I am clearly of tlie fame opinion on the ift 

• point| but not on the 2d ; with rcfpcft to which the doubts I 

^t^er/ui * before entertained are not fatisfied. — There is a confufion upon 
KtazM. the record whether freemen and free burgefles arc not the fame. 
But certainly the common eouncilman was a different pecfoa, 
and is not included in the a£l of parliament. The firft right is 
by eleftion, according to the cudom of the borough^ and where 
a man is eUBedy he is^n for life, unlefs he commits a forfeiture 
of his fran«hife. But the a£l of parliament declares the freedom 
fkall continue only daring refidence. As it (lands on the record^ 
I cannot agree with my brother JJlan that the plea of all the 
defendants Is alike* For Grubb and Marjhall have pleaded a 
title under the aO: of parliament. The others do not. The quef- 
lion therefore is^ Whether there is enough dated in the plea to 
ibew they are entitled under the a£l of parliament, and have 
done enough to acquire their freedom ? If there is enough to 
•ihew that, and the iiTue is joined on the ^leAion» it is an imma«> 
ferial iflue. 

Now they fird date the qualifications \ next the a£l of par- 
liament : What is the other requifite for them to do ? They arc 
to demand their freedom purfuant to the a<^. Docs the plea go to 
it ? The words are, »* that they offered to take the oaths purfuant 
*^ to the a£l of parliament." This was previous to any claim 
they had by eleflion. But then they confound the two rights, 
by faying they eleBed ajid admitted them : As if the one terra 
applied to one right, and the other to the other. They add that 
they have taken the oaths before the mayajr and tv>o of the bur-' 
gejjes'j bat joining the burgcjfes was not a neceffary circumdancc 
upon taking the oaths on admiflion : If they took thcnx before 
the mayor, they had a right under the a£t of parliament. I do 
not therefore think the judgment of oufler (hould pafs ac^ainft 
them. There is a drong cafe in Strange 625. Rex verfus Hearle^ 
which makes me alfo in doubt, whether the judgment ol oufter 
on this record will not bar the defendants' title under the 2l&,^ 
even if they (hould apply in a proper way \ unlefs they can (hew 
* a XkVN fubfequent acqui;'ed right. 

AsHHURST, Judice.— I had a doubt about a repleader upon the 
fird title: But the joining iflue upon the eledion makes the 
title under the a£l of parliament unneceflary. For if they had 
meant to have relied on th^t^ they would have demurred to the 
Teplicatlon« 

Furtherj^ 
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Further, upon thcfe pleadings, the title they have fct forth l^^6• 
in the plea under thea£t of parliament, is not complete ; becaufc ^ " 

the qualification of being a Proteftant, (^r. is not a complete, verjus 
but an inchoate title ; which they had a right to have rcndtrrcd ^*^**<» 
complete, by taking the proper fteps before the mayor. Have 
they taken thofe (leps ? If they meant to be admitted under the 
a£l>they (hould have given notice of fuch their intention. But . 
it does not appear that they applied to the mayor to be admitted 
under the aft. The contrary rather appears: For the admiflion 
fist out is, an admiflion by the mayor and common council ; which 
was an admiiEon under the charter \ and not under the aft of 
parliament. Therefore, if there is not a complete title under 
the aft of parliament, judgment of ou/ler mud g'> againd them* 

BeGdes, the court will not grant a repleader, but where com« 
plcte judice may be anfwered. If a repleader were to be grant- 
ed, the parties muft begin from the point of pleading wliere the 
immateriality begins : The defendants fay, it is in the replication. 
I think the ifTue taken on the replication is not an immaterial if- 
fae. What would be the confequence of granting a repleader? 
The relator tnight reply de novo. He might in that cafe demur 5' 
it would be doing nothing more therefore than putting him to 
demur for the duplicity of the plea, and the ends of judice 
would not be anfwered. If judgment of ot{^er is given on this 
right, it will not make the other title of the defendants bad. 
Therefore I think the judgment ought to be againd them. 

On the fecond point I concur, that the dlfqualification of 
voters for non^reCdence ought not to have been gone into at the 
time of eleftion. If upon fuch a general iflue as mnfuit eleElus^ 
it ^uld be donci it would be tlie caufe of endlefs prolixity. 

Judgment affirmed. 



Petyt a;^r> Berkeley, Efq. ^HZL 

Tl^R. Bearcroft (hewed caufe againd a rule nifi^ for fctri^g Afion, juf- 
^^ aGdc a rule obtained by the defendant for changing the "i^^^ ^*"J* 
venue from Middlefex to Gioucejlerjhire^ ^'^^ '^^^ 

The aftion was an aftion of fcandal brought by a Gloucejler^ ^g„^g where 
^irr judice of peace, for words fpokcn by the defendant Mr. ^^ j-^^^?^*^ 
Berkeley upon the hudings, at the time of the eleftion of a mem- tcry thai 

cannot be 
bad.-«-It it Ho fate to change the v^ffv/* after an order for time to plead, pleading iifuabi/, wbcrt 
fbc tcnnf arc ;o take Hion notice of uial at the/r^f fittin^^ in L^ndum or Mi4McJ*x 

bcr 
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jj*j6. ber for the county oi Cloucefter\ Mr. Berhley himfclf being 
then one of the candidates. The defendant had obtained a rule. 



W/I7 ^'P^'^ ^^^ common affidavit, " to change the venue from Middle-- 

Bbrkb. *^ fex to GloUceJlerJbire whtxc the caufe of aftion arofe.'* Mr, 

**^* Serjeant IVilfon afterwards moved to fct this laft rule afide ; and 

obtained the prcfent rule, againft which Mr. Bearcroft now 

ihewed cauft \ infilling that it was never too late to remove tlie 

caufe till after plea pleaded. 

Mr. Serjeant Wilfin in fupport of the prefcnt rule alleged, 
I ft. That the whole county of Gloucejler was fo agitated at this 
eleflion, on the one fide or the other, that it was impofiible, 
at leaft highly improbable, a jury of that couisty would try the 
caufe impartially and without prejudice. 2dly, He obje£fced 
that the defendant was too late in his application to change the 
^^enue from Middle/ex to Gloucejlerjbirey in as much as he had 
previoufly applied for and obtained an order for time to plead $ 
upon the terms of pleading ifiuably, rejoining gratis, and taking 
fiiort notice of trial for the firft fittings in Middle/ex : And cited a 
cafe of Burgefs v. Carter ^ in C. B, determined a few days ago, 
(on the 22d inftant,) where the court upon the application of 
Serjeant Kempy difcharged a rule to change the venue ^ the defend- 
ant having (as in this cafe) obtained an order for leave to pleadj 
pleading ifliiably, and taking fliort notice of trial. 

Lord Mansfield. — Either ground is fufficient. i ft, The dif- 
tin£lion taken is this. The venue may be chahged after an order 
for time to plead, though upon the terms of pleading iffuably ; 
but not after an order for time to plead, where the terms are to 
plead iffuably and take (hort notice of trial at the firft fittings in 
London or MtddlefeXy becaufe there a trial would be loft \ But 
fecondly, Suppofing that out of the queftion, the other is a very 
ftrong ground why the venue fhould not be changed in this 
cafe. In all cafes one would with not only a fair, but an un« 
fufpedted trial. Here, the very nature of the a£tion, the event 
which gave rife to it, and the circumftances of the parties (hew, 
jhere cannot he a fatisfaftory trial. Of all trials the greatett 
latitude for bias is open in an aftion for words occafioned by elec* 
tion heat. A man may very fafely fwear there cannpt be a fair 
trial upon hafty words, uttered at the time of the poll. The 
mafter when he takes up the freeholders' book, muft pitch on 
n^en who are friends of the one fide or the other. Therefore I 

* ^^« Hunter V. Gray, Tritf a8 Geo, 1. C. S, Bametf (quarto edition) 493. 5. P« 
r*x fP^iff* 245. Whiumao v, Thcmfonj (oatra. 

thinly 
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di:nk upon cither ground the rule for difcharging the rule ob- 1776. 
Uined by the defendant (hould be made abfolute. - - 

Pktvt 

Theother judges concurred. Rule abfolute. vn/ut 

BcMKE* 

ier. 



Rex ver/us Johij Tubes, - Smrndgji 

THE Recorder of London (Mr. Serjeant Glynn) having obu- The power 

tained a rule nifi for a habeas corpus to brine up the bo- **^'*** 
dy of one John Tubbsy an imprcfled failor ; Mr. Attorney General Jtamen^jta^ 
Thurlo^, Mr. Solicitor General Wedderburne, Mr. Wallace, {^tferfons 
and Mr. Cujl now (hewed caufe. The fafts upon the affidavits whofc«f«. 

1 1 r 11 PatisnsUld 

appeared to be as follow : callings are 

Lieutenant Tait, being empowered by warrant from the ad- '°^^**"j 
miralty in the ufual form, " toimprefs feamen, fea-faring men, Soots ufon 
" and perfons whofe occupations and callings were to work in foun^id 
" veifels and boats upon rivers," preffed the defendant Tubifs a ^v^njmme* 
waterman, at that time employed m navigating ajbip m the river And there 
Thames, below Grave/end. Upon which, Tubbs produced and "^^-^^'V 
(hewed him the following certificate ; **Thefe are to certify to exemption 
" whom, Cj't'. that John Tubbs is duly admitted a ivaiermnn of j^^r^^^^ 
" the city of London, to attend upon the lord mayor and alder-* '»«— 
" men of the faid city, wf^en and as often as he /hall be required*^ will not 
" of which 611 perfons, empowered to imprefs men into his Ma- *rao«ntio 
" je(ly*s fervice, are dtfired to take notice ; for that by fuch luch ex- 
" admiffion he is exempted from being imprcfled, or compelled **^P^*o"* 
" to fuch fervice. Signed JF^ Z)fl7tyi?;/ water-bail iff.** — The lieu- 
tenant, notwithftanding t^is certificnte, took Tw^^j and fen t him 
cm board the Conquefladore^ a guardfliip lying at the Nore. In 
fuport of the motion, Daiufon the city watcr-bailifF made af- 
fidavit, " that there were thirty-one watermen belonging to the 
" lord mayor, whofe duty it was to attend the lord mayor when 
" required, as mentioned in their certificate ; and that Tubbs 
" was one.*'— One ///// made affidavit, *« that the duty of the 
" city watermen was, to attend the lord mayor on the river to 
" courts of confervancy, and on other occafions when the duty 
" of his office called him on the river." Four inftanccswere pro* 
duced, taken from the city books, of watermen having been 
difdharged who had been imprelTed, viz, Thomas Kemp in 1761. 
Thomas IFalker and Henry Cutter in 1 746 or 1747, and Richard 
Underhill in 1745* And affidavits were made by fcvcral of the 
city watermen, fetting forth *^ that they had always heard and 

** been 
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17^6» *' been informed that the certificate of their being fuch, had 
■ — ** always been confidered as a fufficient' prote£lion againft their 
^^fl " '>eing imprefled.- 

ToBBt* On the other hand Mr. Stevens^ the fccretary of the admiral- 
ijy made affiJavit, ** that during Jixteen years that he had 
'* fcrved in t'.ie admiralty office, the ufage had always been to 
** give inftruflions to officers employed in the imprefs fervicc, 
•* reflraining them from prefling perfons of particular denomi- 
<^ nations and defcriptions ; but that to the bed of his kilow- 
" ledge and belief, no officer was ever enjoined by fuch inftruc- 
•* tions from prfjjing the ^watermen of the lord mayor of London^ 
" nor were they exempt on that account from being imprcflcd*'' 
Thomas Fearne^ one of the clerks of the admiralty-office, made 
affidavit, •* that he had fcarched the book of entries containing 
<* all the orders for the difchargeof perfons impreifed ; but that 
<* of theyZ>«r perfons named in the affidavits in fupport of th^ 
« rule, he could only find the entry of the difcharge of Rich* 
«• ard UfiderhUI, which was as follows." " To Sir Robert IPIU 
** moty •• Sir, I have laid before the lords commiffionersof the 
<« admiralty, your letter of this day's date, requeft'mg the difcharge 
«* of Richard Underhill^ one of the watermen belonging to the 
<* lord mayor i and in anfwer thereto, am commanded to ac- 
•* quaint you, thn he offered an able feaman to ferve in his room % 
«* but in regard to your appUcation in his behalf, they have or- 
'^ dered him to be difcharged ivithoidt that expence, Auguji pth, 
*• 1744." 

It was contended again ft the rule on two grounds, i/?. That 
it was a matter of great doubt, whether if this exemption could 
be fupporttd at all, it cpuld be founded on any lefs authority 
than an .a£l of parliament, ^dlyy If it could be warranted by 
«fagc or prcfcription, whether there was fufficient evidence to 
fupport the ufage in this cafe. Upon the firfl ground it was 
obferved, that the exemption, in the extent in which it was 
claimed, was a generiil, permanent, perpetual, unqualified ex- 
emption, without reference to any circumflances of public exi- 
gence or emergency whatfoever. That by firft principles of 
law, every man was bound to ferve in defence of the ftate. 
It was true that, in refpetl of this particular duty, ufage had 
confined the obligation to fea-faring men, whofe habits of life^ad 
rendeied them fitter and better qualified for the fcrvice. It was 
however equally true, tliat when from particular circumftahces, 
or from principles of policy, it had been thought neceffary to 
create exemptions of this dcfciiption of perfons, applications had 

been 
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been regularly made to parliament for the purpofe; as was 1776. 
erident from the ftat. x An.Jt* i. c. \6.fi5i. 2. .Stat. 6 Ann. ^ 

c.^x.feB. 2. Stat. 13 Gea^ 2. c. X'j. feEl. 1,2, 3.— r. 28. ^^*^^ 
ftB. 5. Stat. 19 Geo. 2. r. 7^0. feB. i. That thcfe ftatutcs Tuiu. 
alone afforded the (Ironged inference that no power, lefs than the 
authority of parliament itfelF, couM grant fuch an exemption. 
That the prefent claim clearly was not founded on any a£l of 
parliament ; therefore, fuppofing there could be any other legal 
exemption, ufage or a darter were the only ground upon which 
It could be foun(!ed. As to the latter^ it was an edabliflied rule 
of the law of Evgland^ that the King cannot grant an exemption 
from any duties but thofe he has a title to impofe, and which 
tttperfonal U bim^ and dillinft from the general intereft of the 
realm. 2 RoL Abr. 198. letter K. pi. i. Ibid. 202. letter T. 
fi. 2. line 15. — 8 Alod. 21. That in the laft cafe, though no 
judgment was ^iven, the opinion thrown out by Lord Chief 
Joftice Parhry was in point to the prefent objeftion. The 
qaeflton there was, Whether the King by his charter could ex- 
empt the College of Phyficiang from ferving hi the militia P Lord 
Chief Juftice Parker faid, " the better opinion feemed to be, 
•« that the militia being for the defence of the realm, the King 
•• could not grant a chaiter of exemption." A fortiori^ there- 
fore, the prerogative of the crown could not exempt from this 
fcr\ice, which was ftill more eflentially neceflary for the de* 
fence and prote£lion of the (late. 

Secondly^ as to ufage or prefcription, if it could be a foundation 

for the claim, it ought at lead to be fct out with fuch certainty 

and preci(k>n, as to leave no doubt in the minds of the court thit 

it ras well and fufiiciently grounded. That the exemption itfclf 

ought to be qualified, and guarded by fuch checks and reftriftions 

as not to (land in the way of any public emergency, or to impede 

the ftrvice in general, by leaving it open to abufe and impofition ; 

and above all, the exemption ought to be public, evident'^ and /7a- 

isricus. That where pailiament had granted exemptions, fpecial 

care had been taken to provide regijlersoi thofe pcrfons who were 

exempted -, and if employed in other (ituations, the prote£l(on 

ceafcd. But here, the^only memorial of retainer in the fervice 

of the Lord Mayor was the certificate itfclf, in the cufiody of the 

forty \ without any entry, minute, or public regifter which the 

Admiralty might have recourfe to, to fatisfy themfelves that fuch 

certificate had been granted ; or that no tttore than thirty-one had 

been ifliied. Without any badge^ liyeryi or falary annexed to the 

employ- 
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177(T. employment, to diftinguiih tben^ from any other waterman of 



Rex 



' fea- faring perfon: And confequently, no check to prevent the 
ve/jhs Certificate being paflcd from hand to hand, or from abufes being 
TvBks. praflifed, to the ruin and obftrudlion of the fervice* That ns to 
the cullom itfelf, the affidavits went no further than infirmation 
and belief xh2t the certificates bad been confidered as a prof^&ion^ 
'without a fuggeftion, much kfs a pofitive averment, thsit they 
had been refpe£led as fucb, by any officers einployed on the 
imprefs fervice. As to the in (lances of perfons difchurged, they 
were much too few to eftablifii fuch a claim } more cfpedally as 
they amounted neither to a demand or proof of a difcharge as of 
right. On the contrary, one of them was clearly on a ground 
4iire£lly the rcverfe of a demand of right, being granted through 
favour \ and after an offer by the party to find a fubftitute in 
his (lead. Befides, the defendant in this cafe was a£lually ia 
another fervice at the time he was imprefled : Therefore^ na 
longer entitled to prote£lion. In addition to thefe obje^^ions^ 
it was remarkable, that the ftatute 2 ^sT 3 Philip i^ Mary, c. i6. 
fefl. 8. by which the watermen's company was ere£led, and by 
which it is made penal for any waterman to conceal himfelf in 
Ihe time of an imprefs, takes no notice of the prefent exemp* 
tion ; though the jurifdiflion in fuch cafes is eiprefsly given to '. 
the lord mayor and aldermen. Therefore, as there was no po* 
Jitive, averment of the exidence of the exemption ; as the evi* 
dence, if there had been fuch averment, was too loofe and in* 
fufficient to edablifh the claim ; as the prerogative of the crown 
could not grant Tt, and as there was clearly no z{k of parliament 
to warrant it, they fubmitted there was no ground or foundation 
for the application ; and therefore, that the rule for the iaieas 
corpus ought to be difcharged. 

The recorder of London, Mr* Dunningy Mr* Davenport, Mr, 
Alley ne, and Mn Lee contra, in fupport of the rule; dated the 
ground of the application to be, that the defendant being retain* 
ed as the known puhlick officer of the cliief magidrate of the city 
of London, to be attendant on his perfon in the execution of a 
public trud, was privileged from being taken out of that fervice 
by any power whatfoever. Thzj^ \hh exemption mz% founded in 
ufage and utility, and that they claimed it as a matter of right. 
As CO the feveral obje&ions, they anfwered, \ft. That the le* 
gality of preffing, if founded at all, could only be fuppoitted by 
immemorial ufage \ tliere being clearly no datute in force in- 
veding the crown ^ntli any fuch authority. If founded in im* 

memorial 
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memorial ufage, of confequence^ it might be qualified upon the ill6. 
fame ground* Therefore, no a£t of parliament was neceffary to m 

warrant the exemption claimed, ^diy^ Admitting it to be a ^*« 
prerogatiye right, it was, as in all other iqftances of the preroga« Tomi. 
tive, fo far under the controul of the crown, that it might be 
waved at the King's pleafurc. Confequently, there might be 
an exemption by charter: And thequeftionin 8 Mod. 21. whe- 
ther the crown by its prerogative could exempt from ferving in 
the miiitia^ did not at all apply » becaufo the militia is eftabliflied 
by z€t of parliament : Therefore the crown, independent of the 
legiflature, could have no power to exempt.*— Next, as to the 
obje£lions made to the particular exemption claimed in this 
cafe, \ft^ That the mode and izCt of the retainer were not fufE- 
ciently notorious, and therefore liable to abufe ; they anfwered^ 
it was fufiicient if it appeared, as it did in this cafe, that the party 
was retained by the proper officer appointed for that purpofe ; 
that he was, in confequence of fuch retainer, obliged. to attend 
the chief magiftrate of the city, whenever called upon; and 
thn the fervice was fuch as was indifpenfably neceflary in hold- 
ing courts of confervancy, and upon other occafions where the 
duty of the lord mayor required his attendance on the river. As 
to lYitfuppofed abufe, it (hould have been proved^ and not merely 
inferred in argument. In fa£b, the certificate was a much better 
check than any badge or livery, or other device ; the very 
defcription of the (ize and appearance of the party being infert- 
ed in the margin. As to the fervice being occaftonal only, and 
not throughout the year, it was enough that they were liable to 
be called upon at any time the lord-mayor (hould think fit : And 
though the defendant was not aftually in the fervice at the tjme 
he was imprefled, he was within the limits of the confervancy ^ 
and of courfe within the proteftion. If he had aQually entered 
into another fervice incompatible with his duty in this, the 
argument might hold. Laftly, as to the evidence in fupport of 
the claim, they faid, it was in proof on the part of the defend- 
ant, that this privilege had never been violated except in three 
Qt four iullances j in each of which the party was difcharged; 
that the certificate had been univerfally confidered as a full and 
fufficient protedion \ and on the other hand not a fingle in- 
ilince could be produced of a refufal to difcharge, .or of a de- 
tainer in the fervice againft the will of the party, where any 
of them had accidentally been imprefled. That there was no 
pofitive denial of the right, but only negativelyi that the wit- 
Vol. II. H ncflca 
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JT]6. ' neflbs knew of no fuch exemptioiu Therefore, Sis it was moft 

clear that the right itfcif might have a legal foundation in imm<S- 

^^f„^ morial ufage ; as the utility of fuch an c:;emptioa wa6 a reafonabic 
TuBBs. ground for the clainiy and as from tlie nature of the evidence the 
cxiftence of it was beyond difpute ; having been untverfally fub- 
mitted to, feldom infringed, and when infringed recognized and 
eftabliflied by the parties having been conftantly difcharged^'they 
prayed the rule might be made abiblute, and the writ sMrarded. 

Lord Mansficlb. — ^I am very forry that either of (he refpeQ- 
able parties before the court, the city of London on the one liand^ 
or the lords commiffioners of the Admiralty on the other^ have 
been prevailed upon to agitate this que&ion. 

Of the utility of this man to tlie city of London or to the lord- 
mayor, no one can ferioufly fpeak : A man retained to earn half 
a crown a day ; without badge or livery, without any obligation 
upon him to attend ; Whofe entrance into the fervice of the 
lord-mayor is voluntary ; and who if he ohufes to quit it for 
any other employment creates no inconvenience to any body, or 
a difficulty to fupply his place 1 Notwithftanding this, if the 
city of London has a privilege df protecting thirty- one perfons 
from being imprefled, they have a right to inGft upon fuch 
privilege. On the other hand, where is the immenfe utility to 
the public fervice with regard to thefe thirty-one perfons, wlie- 
rfier they are prcflc.d or not ? It is impoffiblc they can be au 
€)bje£i;. The utility, therefore, in tlic one cafe or the other, can- 
not be the ground of the prefent difpute. But k muft have 
arifen upon this : The city would not afk or take the ezenxptton 
of this man as z, favour \ but infifl: upon it as a right \ and in 
a manner in wiiich they never infifled upon it before. Aiul 
the adnuraky, jealous of new rights of exemption being fdt 
up, WQuld not grant it as a rigbu The real queftion be* 
tween them is, whether there is a legal right of exitn^iom or 
not? • , 

I was in hopes the court would have had an opportunity of 
invcftigating this point to the bottom, iftftead of being urged 
to difcufs it fo inftantaneoufly ; and without any evidence with 
regard to the foundation of the claim. I own -I wifhed for It 
more deliberate confideration upon the fubjed ; bat being pre- 
vented of that,. I am bound to fay what my prefent fentiments 
are. 

The power of preffing is founded upon immemorial uTage,. 
allowed for ages : If it be fo founded and allowed for agt^, k 

caA 
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Wo have no gtound to (land uponi nor can it be vindicated or innC. 

juftified by any reafon biic the fafety of the ftate : And the prac- ^-t ^ 

Itcc is deduced from that tritje maxim of th€ cqnftitutional law of ^J^^ 
England^ " that private mifchief had better be fubmitted to^ than TnnBt. 
*' that public detriment and inconvenience (hould enfue." To be 
furc, there arc inftances where private men mud give w^y to the 
public good. In every cafe of preiFing) every mart muft be very 
ibrry for the aft, and for the ncceffity which gives rife to it* 
It ought, therefore, to be exercifcd with the grcateii moderation » 
and only upon the mod cogent neceflity. And though it be a 
legal power, it may like many others be abufed in the exercife 
of it. A bailtffmay eicecute legal procefs in fuch a manner as 
the court would commit him for : In like manner, the power 
of prefling may be abufed •, as by prcfling the watermen of the 
lord-mayor whiid they arc in the acl of rowing him in his barge* 
And many other indiinces might be put. 

Being founded in immemorial ufage, there can be no doubt 
but there may be an exception out of it, on the fame founda- 
tion ; upon immemorial ufnge. I therefore lay out of the cafe all 
that has been faid about the nccefTity of an a£l of parliament to 
create an exemption ; and Hkewife all that has been mentioned 
relative to the doubt itated of the power of the crown to exempt 
by charter. If it were at all necefl'.iry to go into that qucftion here, 
it (night be fafRcicnt to obfcrve, that all the rights of the 
city have been confirmed by adl of parliament. — But what has 
b^n approved by immemorial ufage allov/cd for ages, is always 
fuppofcd to have had a good beginning. Therefore, if the ex- 
ception or exemption Hands upon that ground, it is as good as 
theinditution itfelf. 

The only quedion, upon what^ippears before us, is, '* Whether, 
^ in faft, there is evidence of fuch ufage as a matter of rij^ht ?*' 
I fay, as a matter of right : For it is well known that many pen- 
Ions have granted proteQions; many have given badges to 
watermen, and have claimed that they ftiould be exempt. Peers 
liavc done it ; and quedions in the Houfe of Lords have arifen 
Hfon it. Members of the Houfe of Commons have retained wa- 
termen } and perhaps the lords of the Admiralty may have paid 
TCgard to applications madejn behalf of fuch men, and may have 
difcharged them* So here, if the parties had cared to have made 
ftich application, it might have been attended to add complied 
^ith. For, as 1 matter K>ifavoury it is impofliblc to fuppofc 
the lords of the admiralty would have made a moottnt's heCta^ 

Ha " tion 
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l^^6. tion or difputc. But it Is inCfted on and claimed as a matter of 
■ right.* 

^Jtj^^ ^ Let U8 fee therefore, whether this is an eftabli(hed exeoapttoa 
Tuiii. ^fright. 

Every exemptiDn throws the burthen the heavier on thofe who 
are fubjcft to bear it. Therefore, for tlieir fakes, as well as for ^ 
the public fervice, all exemptions ought to be examined and 
clearly fet out. In the firft place, it docs not appear from any 
law book, it does not appear from any hiftory, it has not been 
fuggefted at the bar, that there is, throughout the whole kings* 
dom, any other exemption by the common law. When I fpeak 
of exemption, I mean exemption out of the defcription : For to 
fuppofe the ufage extends to private gentlemen amufing them'* 
fclves with yachts, ifc» is abfurd. ' 

Perfons liable, muft come purely wihin the defcription of fea« 
men, fea-faring men, idc. He therefore, who is not within 
the defcription, does not come within the ufage* The com- 
miflion is not to prefs landmen, or perfons of any other de{cr^^- 
tion of life, but fuch men as are defcribed to be fea-faring meo, 
tic. Officers are not within the defcription. It is a very ftrong 
circumftance, therefore, that there is in iz€t no other exen^ption 
ftated or alluded to, which reds upon the common law. There 
are many exemptions by ftatute : But they are grounded upon 
. con (i derations of public policy at the particular times of their 
being made ; and upon the circumdance of its being in h€t bet« 
ter for the feryice that the obje£ls of thofe .ads (bould be ex- 
empted, than th^t they fliould be fubje£l to be preflTed ; as, ap- 
prentices, landmen entering voluntarily ; (ifhermen ; all foreign- 
ers } and in refpefl of thefe lad mentioned, the reafon is very 
obvious : For, during the time of a war, the zQ, of navigation 
has been difpenfed with, and two thirds of the crew of mer« 
chantmen have been allowed to ht foreigners. Harpooners and 
others have been exempted. A line has been drawn with re- 
fpeft to the age ; And many other inflances might be put. T^Mt 
.the exemption of thofe called the watermen of the city of 

London^ is to be found in no datute or common law book what* 
.ibever. 

Let us fee then, how the ufage ftands, upon the evidence mw 
before the court : A certificate from the water-bailiff is produ* 
ced, the contents of which have been re^d ; and in the affidavits^ 
apprchenfions are dated of a reputed cudom that thefe thirty-one 
watermen are exempted from being Impreflcd. Fi?i/rinftances> and 

4 no 



MICHAELMAS TERM 17 George III. B. R. 520 

Ab more, are produced, which arofe at dtfFerent times; and inrefpe£l 1777* 
of which this equivocal kind of fa£l is dated : that four per- 



Rex 

fons were prefled, and that upon application from the lord-mayor vefut 
to the admiraky, they were immediately, or foon after, dif- Tri»t. 
charged. But what the nature of the application was, whether 
^equejlid z& z, matter of ^^dok/t, or demanded as ofri^t^ is not 
ilated. If requefted as a matter of favour, it would have bfcen 
very extraordinary for the lords of the Admiralty to have refufed 
it. Here, the application is an application of right, by an orde^ 
ofcourtof the lord-mayor and aldermen. As to three of the 
ioftances produced, it is not afcertained what they were ; nor 
if there any memorandum or mention made of them in the ad- 
miralty books. As to the fourth^ the man had fo little idea of 
a ligal right to be exempted^ that he offered to find anotlicr per- 
fon to ferve in his room : And this is the only inftance where 
the court fees the manner of the application. On the other 
hand, very (Irong circumilances, as to what has been the ufage, 
arife from the in(lru£tions which are given to the officers em- 
ployed on the imprefs fervice ; and which it would be un- 
pardonable in the admiralty to omit. In thefe iiiftruclions, every 
hmun and eftabliflied kgal mode of exemption is exprefsly 
Xsktn notice of and fet out. In addition to this, it is fworn by 
Mr. SiepheftSf in his affidavit, " that there never was any inftruc* 
'* tion given not to prefs the watermen of the city of London.** 
If it were a legal right, the city ihoiild have infifted on having 
that right taken notice of in the tnftrudions. Even particular pro- 
teQions from the navy and vi£iuailtng-office are taken notice of, 
but there is no mention of any protection from the lord-mayor 
with refpedl to his watermen. There is no inftance of any of- 
ficer upon the imprefs fervice ever having paid any regard to 
a water -bailifFs certificate, nor any cafe produced where the 
city has taken it up as a matter of right, or infifted upon it as fuch 
io a court of juftice. Therefore, to give my opinion upon the 
cafe as at prefcnt ftated, and upon the mere fa£l whether this 
fxemfiion, as ier^ claimtd^ is or is not warranted by immemorial 
olage, I cannot fay it is. At the fame time this opinion is with- 
oDt prejudice to any future evidence to be adduced in fupport 
of the clgim, if any fuch can be furniflied. 

WiLLES Juftice — Two things have been mentioned in the ar- 
gument of this cafe which I think it neceflfiiry to take notice of. 
^irft^ that on the part of the admiralty it has been contended, 
(hat the crown by its prerogative cannot grant an exemption from 

H 3 being 
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1776, being prcfled. As to thaf, I apprehend the crown can gppaiitt 

— — fuch exemption, or at leaft a protcQion from the duty im.poCed* 

^ir^is Bccaufe, in the crown alone lies the power of ifluing prcfe war-r 
TuiiBs. rants. In thofe warrants, inftruftions are given to th« officers 
not to imprcfs any perfon protefled by the navy, vi£tua]lin^officq», 
' (Jc. Even the officers themfelves grant prote<^ions : a-Jirikri^ 

therefore, if the officers and inferior boftrds can grant proteiSiionSy. 
the crown by its prerogative' is entitled to the fantc privilogo* 
Secondly^ it has been infilled, that no authority \tk than an a£i 
of the legiilature can grant an exemption. With regard to tbat». 
if the right of impreffing w;)s founded on an a£l of pariiatnent*. 
no authority lefs than that of the legiflature could exeinpt from it* 
But this right is founded.on immemorial ufage, and though not* 
fpecially given by a£t of parliament, is recognized by many. 
Therefore, I am of opinion, there may be an exception to it 
vpon the f ime ground. — As to the claim of the prefenp defend* 
ant, one objedlion is, that he is not cmitled to the exemption^ 
becaufe he was not in the a£lual fervice of the lord-mayor at the 
time. But that is putting the queftion upon a very great nicety: 
indeed. He certainly was within the limits of the confervancyt. 
and ready to have ferved, if called on duty. The principal point 
18, the nature of the ufage fet up in fupport of the claim ; whe- 
ther in point of fa£l, the evidence amounts to proof of an im<«r 
memorial ufage* As to that, I think ^he evidence very weak. 
The affidavits in fupport of the rule, are merely of theappre- 
)>en{ions of fomc of the city watermen refpefting their exemption, 
founded on the fa£t of their having hemd that fevcral perfons had 
been difcharged *, and the ii>(lanccs produced are bur fmr in 
number. None of them however ^rr Ihited to be claims ofrighim 
pf the four, only one indance is entered in the admiralty bocks ; 
and that, upon the face of the anfvV.cr given to t!te application, 
clearly appears to have been a rfquifition of favour. As to the 
other three, no notice wliatevcr is taken of them : Whereas, if 
thty had been claimed and acqr.icfccd in as a matter of right. 
It is impoffible but there mufl have been an entry of them in 
the admiralty books. Thepiovifjons marie by the flat. 2^2. 
Philip isf jlltiryy and the obftrv-itions made on it by Mr. So- 
licitor General, hnve great weight: with me. If any fuch right 
had cxiftcd ^t that time, it was the duty of ti>c city to have 
afftrted it,' and to have ften that thefe men were properly pro* 
te£led. As to tiie retainer itfelf, the only proof of it is the 
certiGcate gf the water-bailiff, who fp^aks of a. duf admijjion. 

5 TJiat 
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That implies that there is a book or entrjr of admiflions. But 1776. 

no fuch book or entry of admiflions is produced. ^lor is there -• 

any badge, livery, or regular falary fixed. In Charles the feconcTs ^^}^, 
time, upon a complaint by a peer to the houfe of lords of a 1 ubbs. 
breach of privilege in imprcfling one of his watermen, the houfe 
refufed to vote it a breach of privilejfe. As to the utility of thefc 
men, it is of no confequence : The lord-mayor can have little 
difficulty in finding watermen for the purpofes in which thefe 
men are employed. Therefore I do not think, there is any thing 
that fuflxciently points out the nature of this fcrvice or the ufage 
to be fuch, as lays a foundation for the exemption and privilege 
fct up. 

AsHHURST Juftice. — ^The queftlon is, if the ufage of this ex. 

emption is fufficiently made out. If it were coextenfive with the 

power of prcQing, which depends upon imnfiemorial ufage, both 

would fiand upon the fame footing. But I think the evidence 

of tbe exemption in this cafe, as a matter ofrig/jty is Tcry flender 

iadecd» Only four inftances have been produced ; one of which 

clearly appeare to have been aiked and granted as a matter of 

favour. In a cafe of prefcription, any inftance of aiking the 

thiof^as % favour, is (Ironger than an hundred inftances of ufage. 

Here there is no evidence of its having been allowed as a matter 

of right. Therefore I concur with the reft of the courts in thinks 

ingthat tlie exemption is not fufficiently proved. 

^ Per Cur. Rule difchargcd. 
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rhMffd^^y, Rbx verfus Mayor, Aldermen and Capital Burgcflcs of 

The court TTPON (hewing caufe aga^nft a tnandamus to reftore John 
will not Gaisford to the office of town clerk, the corporation laid 

grant a wun^ '' * , 

dmkut to re- before the court, % very full and fufficient caufe for removing 
fon'ihere ^*™ » *"* ^^^^ *^^ himfclf had moft pofitively and openly de- 
it Uetnfejfed clared to the corporation, over and over again, that he would do 
rigbtfy ft' no more of their bufinefs. 

KdU^^* The profccutor's counfcl admitted that there wis fufficient 
mtici at the caufe of amotion ; but obje£kcd that they had removed him, 
ivithout notice to appear and defend htmfelf* 

Lord Mansfield. — The court will not grant a party the affift* 
ance of this prerogative writ, when it is acknowledged, that 
the corporation had very fufficient caufe to remove him ; and 
when they would undoubtedly rettiove him again, the very in- 
ftant he (hould be redorcd. Therefore let the rule be difcharged. 

Rule difcharged. 



Tri^t Hartley qui tam^ verfus Hooker. 

•An inform- |^ ""5 ^^* ^^ information qui tarn exhibited in the (herifPs 
aticnf«J court of the city of Tork^ againft the deftndant for a 

the fttT." penalty of a firkin, for a fraud in weighing and packing 

8 Geo. I. butter in the market of the city of Tork ,- founded on the ftatute 

r. 17. for a ' /. . t • 

fraud in 8 Geo. I. r. 27. for regulating the market of the faid city; 
TdfJ Wng ^^«^^ '^^^"^^ dircds, « that if any firkin, fifr. of butter (hall be 
butter, ex- «c faulty in quantity or quality, the owner (hall be liable to the 
the*(hcriff»$ " forfeitures in flat. 13 fej* 14 Car. 2. c. 26." By this latter ftatute 
court at it is provided, " That all offences (hall be determined in the 

Torki may ■ . . 

be removed into B. JL by writ olbaUai c$ffus cum cavfu 

w feffions 
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^fcflSons of peace for the county, city, borough, town or 1777. 
•* liberty* or in the court of record of the city, town, or borough, -^ — — • 
** wheiein fuch offence (hall be committed." The defendant "^ *y' 
had removed the information into this court by writ of habeas *":^** 
corpus cum caufd: whereupon the plaintiff moved for a pro^ 
cedindoi and now, upon (hewing caufe, Mr. Lee in fupport of 
the procedendo argued, that this being a new created offence of 
which the court had no original jur if di6f ion ^ the court could not, 
by awarding this writ to remove the caule, give itfelf jurif- 
difiion: and cited Rex vcrfus H^right^ i Bur. 543. Hefketh 
Tcrfus Braddochf 3 Bur. 1,847. Comyns Dig, tit. Procedendo* 
1 Sii. 296. I Lev. 14. 

Mr. WaUacCy contra^ contended, that the.JMrifdi£lion of this 
court could never be taken away but by exprefs words ; and that 
there were no fuch words in the ftat. 8 Geo, i. c. 27. or in the 
ftat. 13 Cs^ 14 Car 2. c. 26. As to the cafes cited, they only 
prove that an indiSiment will not lie upon a pena/ ftatute, for a 
new offence: And no doubt, where a new offence is created by 
ftatute and a particular mode of punifhment is prefcribed, it 
muft be purfued. But where this court, has the fame jurifdic 
tion, and can give the fame remedy (which is the cafe here)9 
their jurifdiAion is not taken away ^ And he cited the refolucion 
of the judges in i Jones, 193. upon the ftatute 21 Jac. I. c. 4* 
Jeff. I. Sboy/e v. Tay/or, Cro. Jac. 1 78. Rex v. GW, 1 Saik. 
372. Cro. Jac. 643, Cafile\ cafe. 

Lord Mansfield. — Suppofe a writ of error had been brought. 
Would the jurifdiAion be taken away in that cafe ? Mr. Lee. I 
fliottld think not. 

Lord Mansfield. — That decides the queftion. There is the rfjonYdi^i- 
deareft diftindion that can be made. If a new offence is j^oantnir 
created hy ftatute, and a fpecial jurifdiBion out of the courfe of nor court oi 
tie common law is prefcribed, it muft be followed. If not ftri£lly j^w to try a 
purfued, all is a nullity, and coram nonjudice; and objedions ""f offence 
may be taken in any ftage of the caufe. In fuch cafe there is no (^7twt, the 
occa(ion to ouft the common law courts ; becaufe not being an proccjedingf 

" iiiiy DC re* 

offence at common law, but puni(hable onljfut modo, in the moved by 
particular manner prefcribed* they never could have jurifdi£i ion. cuJT^kfifor 
But where a new offence is created and directed to be tried in an ^ ^f'o^^'^h 
inferior court, eftabliftied according to the courfe of the common prefsiy 
law, fuch inferior court tries the offence as a common law court ; •\?'^*" *^*y- 

• . . offKi, where 

fubjed to be removed by writs of error, habeas corpus, certiorari, the ftatute 
and to all the confcquenccs of common law proceedings. In "^'^c"^ '*'* 

prifciibes a fpecial jurUdi^on not known to the common law. 

that 
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l-i-iy^ that cafe, this court cannot be oulbed of its jiirifdi£tion witkolft 
exprefs negative words. Here it 15 dearly a common law. prct 



Hahtliv ceedinc:, and therefore the removal of it into this court follows 

-verfus 

l^ooKER*. ot courie. 

The other Judges were of the fame opinion. 

Per Cur. Rule for zf^ocuJmdo dtfchfaffged* 



$Mmiiiay. Tayjlok ver/us Mills and Magnall. 

A fnrcty in T JPON fhewing caufc why a new trial ihould not be grantecf, 
M bond who ^^ the cafc appeared to be as follows : This was an a£iion for 
iM after 2 XPoney paid, laid out and expended to the ufe of the defendants^ 
commiffion. and was tried at the Summeii Aflizes at LancafleTy iTf6. The 
ruptcy defendants Mills and Magna//, were partners with one BaUey\ 
j«aihft bis ®"^ *" Order to raife money the partnerftip had entered into 
principal, is bonds. In the year 1765, Ba't/ty withdrew from the partner*- 
bTthc err- *^*P ' ^"^ wiftiing to be dlfcharged from thefc bonds, application 
ii6catc,tho* was* made to the plaintiiF to become furcty inftead of Bailey* Htt 
0f iKe bond ^id fo. Upon which the former bonds were delivered to Bai/ey 
was forfeit- ^ ^^ cancelled. The bonds became due ; then the defendants 

$d before, ' 

became bankrupts. When the obligees had got as much as 
they could from (he partnerifhip eftate, and which amounted to 
no more than 6 s. in the pounds they came upon the plaintiflF for 
the refidue. He accordingly paid it ; and then brought his ac- 
tion for money paid, laid out, and expended.-*At the trial aa 
objection was made that the bonds were npt executed by Mag'^ 
rkt//\ in anfwer to which, an af&cfavit was produced by Magnall^ 
in which he admitted he was liable as well as the reil, and would 
have executed the bonds if he had been in the country at the 
time. Upon this, the jury found a verdict for the plaintiff. 

The caufe was argued lad term by Mr. IVa/lace and Mr. Lee for 
the plaintiff, and by Mr. Dunning for the defendants: And two 
queftions were made; ift, Whether a furety in a bond, wha 
pays the debt after a commiffion of bankruptcy iffued againft hia^ 
principal, can maintain an a£iion againft his principal for themo* 
ney fo paid, the bond being forfeited before the bankruptcy, and 
the principal in poffcffion or his certificate? adly. Whether the 
defendant Magna// was liable, not having executed the bonds ? 
With refpeft to the latter queftion, the court, upon a fuggeftion 
that the affidavit of Magna// was a furprife upon him at the trial, 
ordcretl the caufc to ftand over to this term.— Upon the firft 
queftion it was argued in fupport of the verdicV, that the plaintiff' 
not having paid the debt till after the bankruptcy, clearly could 

not 
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aqC hare been admitted a creditor under the commiffion : bo« I777« 
e3Ufe htt could not fwcar that the defendant was jolUy and truly ■■ 
indebted to Iiim before the date and fuing forth of the commif-^ CZ>f^ 
Son: And the cafrs of Chilton verfus Wifin^ Trin, 8 Geo. 3, ^im 
C. 3. 3 Jf^iy I3» Goddard verfua Vanderheyden^ Ibid. I a Gf». 3. 
C- jB. 3 ^7^ 262. fince reported alfo in 2 Blachft* Rep. 794^ 
were cited. 

For the defendants contra^ it was contended, that the debt 
bemg due to the obligees, and ih^ penalty forfeited at the thne the 
ftommiflion iflued, was cornpleatly difcharged and done away 
by the certificate. If fo, the fubfequent payment by Taylor 
could not revive the debt, and give a new caufe of aflion to him 
as a new creditor. That the operation of the certificate as de- 
clared by the (latute was, to difcharge the bankrupt from all his 
then debts ; not from all his then creditors. But if, when dif- 
charged from an aftion by one creditor, he were to remain liable 
at the (uit of another for the /ame debt, it would in tffcfl be no 
difcharge at all. Befides, in this cafe, the original creditors 
had a£>ually received a dividend from the defendant's eftate of 
6/. in the pound, and there might be a profpe£l of more. If fo, 
the phintifF ought to refo^t to the commiffion, and to (land in the 
place of the original creditors : but, as againft the defendants, he 
was clearly barred by the ccnificate. Upon this ground, the coutt 
fecmed clearly of opinion again^ the new trial ; and that the 
certificate, though it was a difcharge to the defendants asagainft 
the original obligees who had fought relief under the commifiion^ 
yet was clearly no bar to the plaintifTs demand, which accrued 
[vbfiquent to the commiflion. But they ordered it to ftand over 
opon the ground of furprit. When it came on again thistiayi 
this latter ground fecmed to be abandoned \ and the. firft only 
relied on. 

Mr. Dunning and Mr. Wilfon for the defendants. Mr. Wallaee 
for the plaintiff. 

Lord Mansfield. — When this caufe came on laft term, the 
court gave an abfolute opinion upon this point, and difpofed of 
it', they only gave leave for the defendant to file an afiSdavit as 
to the matter of furprife that was fuggefled, and to argue it 
upon, that ground if he thought proper. But fuppofing th« 
^tt^ftion Aill open, I continue of the fame opinion : And this 
cafe is not harder than every other cafe of a debt, arifing after 
^nhruptcy iipon a pre-exijlir.g ground* At. the time of the bank* 
niptcy, the defendants were not indebted to Taylor i He clearly 
therefore^ could not come in as a creditor under the commiflioru 

Tie 
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1777* He was not damnified at that time: And f/// J^imij^J (which 

• he could not be till he had been called upon and had paid), he 

"^Vt^iu^ could not bring an a£lion« He did not pay //// after the com* 
Mills miflion xfiucd. Confequentlyi his whole damage and caufe of 
a^ien arofe after the bankruptcy ; and therefore could not be 
difcharged by the certificate.— So the cafe (lands as to the plain* 
tiff. With rcfpeft to the oioney received by the original cre- 
ditors under the commiflion; it is a difcharge of fo much of the 
debt \ .and the furety is only liable for the relmainder : Confe* 
qucntly he can recover no more againfl: the defendants. But as to 
that^ he is a new creditor, and therefore is not barred fay the 
certi^cate. It fcems to me an extremely clear cafe, and not dif-> 
ferent from any where the caufe of a£bion, though it arifes after 
the bankruptcy, is founded on a pre exiting ground. 

AJion^ W'tlles^ and >^/^z/fy? Juftices, were of the fame opinion. 

Per Cur. Rule for a new trial difcharged. 



Umisy. Ernst et aU verfus Sciaccaluga. 

*V|R, Dunning (hewed caufe againfl the defendant's being 
difcharged out of ^cudody upon filing common bail. He 
had been difcharged under the infolvent debtors' a£i i6 Geo. 3, 
r. 38. and afterwards held to fpecial bail for a Atht accrmng fut^ 
fequent to the 22d of January 1 7 76, viz. in 3//ij^ following. 
Mr. Dunning admitted, that by fe^, 33. no perfon difcharged 
under this a£t, could be arre(led for any debt contra^ed or grow- 
ing due before the 22d of January 1776. But the legiflature, 
forefeeing a cafe might happen, where a party might be indebt- 
ed for a caufe of adion fubfequent to that time, had by the 
next feftion (34) exprefsly provided, " that no prifoner (hould 
•« be difcharged of any A^hi fubfequent to the 22d of Januarj 
« 1776 ; And if any prifoner (hould (land charged with debts 
<* previous, as well as . fubfequent, to that day, the judices 
•* (hould difcharge him as to the previous debts, and remand him 
?« for all debts he (liould (land charged with in cudody fubfe- 
V qutnt to the faid time." That here the debt, though in- 
curred previous to the defendant's being difcharged, was not 
contrafled till long after the 22d of Januarys therefore, could 
not be difcharged under this' a£l : And confequcntly, the de- 
fendant was rightly held to bail. 

Mr. 
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Mr. Howortb, contra^ faid, the doabt in this cafe arofe upon X^JJ* 
the 226, fedion of the (latute ; by which it was enabled, *« that ■ 

•* the creditors of any perfon difcharged under that aft, may E«NfT 
^ commence any fuit againft fuch prifoner for the recovery of vvr/w 
w any fum which flial! be due at the time of its difcharge^ but (hall ^Vwol^" 
^ not hold fuch prifoner to fpecial bail." That thefe words 
<< at the time of bis difcbargi* meant to include all debts due at 
that time \ and therefore^ this being confefledly a debt previous 
to the defendant's difcharge, the plaintiff, by the ezprefs words 
of the a£l| was precluded from holding him to fpecial bail. He 
therefore prayed the rule might be made abfolute. 

Lord Mansfield.— -Nothing can be clearer than this ctfe. 
The aft does not mean to difcharge any debt contrafted after the 
aid oi January 1776. The legiflaturc has exprcfsly drawn the 
line there. Here the debt, though contrafted before the defend* 
ant's difcharge, was fubfequent to the 2 2d of January : Clearly 
therefore he might be held to fpecial bail. 

Aston, Juftice.— It is plain, upon looking into the different 
claufes of the aft, that the juftices have no power to difcharge 
from any debt due after the 22d of January. The words of 
the 33d claufe are, << that no perfon (hall be arrefted for any debt 
"contrafted before the 22d of January^ 1776." The 41(1 
claufe makes it ftill clearer. A man might be charged in 
cuftody, but not in execution. The aft thereforf, reciting 
** that certain evils have arifen from the future effefts of debtors 
" being made liable,'* provides, •* that fuch future effefts only 
** of fuch perfons as are there particularly mentioned (hall be 
•* liable to be taken in execution." Another cafe might happen; 
a man might not be charged at all, therefore, the 42d claufe 
fays, *« if any aftion (hall be commenced after fuch time^ you 
*' Ihall not imprifon the debtor's perfon, nor proceed againft 
•* any effefti not mentioned in the antecedent claufe." All 
thefe claufes clearly relate to debts previous to the 22d of Janu* 
tffjonly. But here the debt accrued fubfequent to that time.— 
Therefore the rule mufl be difcharged. 

WiLLES, Juftice. --On the lad day of laft term I had fome 
doubts, but now I am fatisfied. 
AsHHURST, Juftice. — I am of the fame opinion. 

Per Cur. Rule difcharged. 



{ay HltAlLr TEKM ty GBoftCElIL M.It, 

^utfi^. Charter ver/us Jaques et dL 

Affidjivit in ' pHIS camc before the court on a rule to fliew caufe why 
'«*T^* h ^'^ defendants (houid not be difcharged upon filing com- 

«< defend- tnon bail. They had been held to bail in an adlion of trover 



** "»» *»*v« upon an affidavit, in which the plaintiBF fworc, " that the dc- 
•<iiiem- « fendants (in number ten) had pofleflcd ihemfelvea of divers 



tliem- 

« divert^ •* goods, belonging to him the plaintiff, and had refujedtoii^ 
*' goods be- cc ii^gf- ffjgju up . and that /Ary orfome of them had converted and 

" Icnging . J J J 

"to the " difpofed of them to their own ufc."— Mr. Dunning who 
•* Jid"hafe ^<^w«^^ caufe infilled, that if the latter word3 «' they or fime of 
«< refuJeJto « /A^m, Wr/ werc (truck out, thie other part of the affidavit was 
••them up; fufficient to hold the defendants to bail; it being pofitively 
«* ^h^ ^***^ fworn that the goods were in their pofTcffion, and that they had 
•'fime of all refufed to deliver them up. 

" 'coZ^TJ Mr. Mansfield and Mr. Morris in fupport of the rule infiftcd, 
•«anddif- that cotiverfton being the gt/l of the a£lion, the words ** they or 
" them to ** /""^ ofthetri^ were not fufficiently precife to hold the defend* 
«• their own ^j^^g ^o bail ; and if not, the other words alone clearly were not 
fafficient fufficient ; pofleffion and refufal being only evidence of a conver* 
toehold to g^^^ j^j.^ Morris added, that fuppbfing the other words would 

have been fufficient aloqe, yet being rendered uncertain by what 
followed, the whole was bad ; and cited 4 Bur. 2, 1 26* Cham* 
pion verfus Gilbert ^ to that purpofe. 

Lord Mansfield.— The only quedion is, upon the particulat 
words of the affidavit. The plaintiff fwears poCtively, that a// 
the defendants have poffefied thenifelves of the goods, and that 
they have all rcfufcd to deliver them up : Which is of itfelf a 
converHon. They could not have refufed to deliver the goods 
up, unlefs they had been demanded \ and if all the defendants 
did not refufe to deliver them up, the plaintiff is perjured. The 
fubfequent words "that they orfome j/* /A^iw have converted" 
are furplufage. 

Let (he rule be difchaxg^^ 
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Rex verfus Monday. w^, 

y Jan. 25tfa, 

^^tilS was an Infovmation in nature oi quo luarranto againft 

the defendsint ; to Ihew by what authority be exercifed the 

office of alderman of the borough of Port/mouth, The defendant, 

by way of plea, ki forth a cliarter made hi the 13 th year of Car^ 

ift: And that he was duly elected under the charter. At the 

tfial, the jury found a fpecial vcrdift, the material fails of which 

were as follow; " That by a charter made in the 13th year 

" of ChsrUs the ift, the mayor, burgcffcs, and inhabitants of 

" Port/mouth were declared to be incorporated by the name of 

<' the mayor, aldermen, and burgefles of the faid borough, and 

** were to conGft of a mayor, twelve aldermen, lie. That after 

** iiominating the firft mayor and twelve aldermen the charter 

" provided for the future eledlion of the mayor and aldermen as 

** follows : That the mayor, aldermen, and burgefTcs for the Eicaion of 

" time being, or ih< greater pa>t of them, from time to time, **^ "!»><*•: 

^ may, and (hall have power and authoilty yearly, on every 

" Mcrulay fcvennight before the feaft of St. Michael the Arcb^ 

" ««^f/, to aflemble themfclvcs together or the greater pait of 

** -them at the Guildhall^ t5^c, and to continue there till /hey, or 

" the greater part of them then and th(*re afTcmbled, flwU name 

" and tk€t one of the aldermen of the borough, iic. to be 

** mayor of the faid borough." " That if at any time it Aiould ric£>ion of 

•* fo happen that any one or more of the aldermen of the* faid ^^'^^^'^^r- 

'' borough for the time being ihould die or be removed, that 

" then and fo often it fliould be lawful for the mayor and tlie refi 

^ of the aldermen for the time beings or the greater part of them, 

'* to cleft or prefer one or more others of the burgefles of the 

** faid borocigh for the time being to be an alderman, or alder- 

** men of the faid borough, ^r.*' The fpecial verditi then 

fitted, that from the time of the grantivyg and acceptance of the 

£ud charter, whenfoever it has liappened that any alderman hath 

died or been removed, the mayor and all the other aldermen^ 

or the major part of them, have afTembljd themfelves together, 

(SV. and have concurred^ and have ufed and been accudomed to 

concur, in fuch eleftion. That on the 3d of May^ ^71 5i ^^^^^c 

was only a mayor, viz. Philip Far/o, and five aldermen, viz. 

Sir Edward Hawie, John Carter, Edward Linzee, T. IVhitef 

and W. Jf^hite, and no more j the fcven remaining offices being 

vacant 
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1777, vacant by death. That on the faid 3d of May^ X775i PHlif 
Varh^ John Carter^ Ednvard Linz^^ T. iFhiti, and JF. IVUtip 



wrjus (the faid Sir Edward Hawke, being abfent and roGding without 
Mowdat. jjjg xcTLch of fummonSi) alTtmbled themfelves at the GuildiaU [or 
the purpofe of ele&ing feven burgefies to fill up the vacancies* 
That previous to any ele£lion being had, J. Carter^ 71 Whiu^ 
and W. White protefted againft the meeting. That VaHo the 
' mayor called on Cariefy and the two Whius^ to nominate proper 
perfons to fill up the vacancies, which they then omitted to do; 
that thereupon Varh the mayor, and E. Linzee delivered in a lift 
of feven perfons, of which the defendant Monday^ who was dulf 
qualified, was one : That two, viz. Varlo the mayor, and Limue 
one of the aldermen fo met, eleAed thefe feven : But that the 
other three aldermen, viz. Carter and the two Whites^ protefted 
tnd voted againft them* That Monday was placed firft on the 
lift, as being the propereft perfon to be fenior alderman* That 
then Carter and the two Whites delivered in a lift of feven other 
burgefles ; upon which Varh and Linzee made an obje£tion to 
three of them, for not having taken the Sacrament ; and to tbm 
^others, for non^refidence \ both which grounds of objedion were 
known to Carter and the two Whites ^t the time of the ele£lion. 
That in other refpe£ls the above fix perfons were all duly qua- 
lified ; and that Goodwin^ who was the/eventh, was qualified in 
every rcfpeft whatfocvcr. Six ifiues were taken on the plea : 
The queftion on the fpccial verdift arofc upon the fourth and 
fixth ; the other four were found for the defendant* 

Mr. Serjeant Gro/e for the plaintiff, after ftating the fpetial 
verdid as above,* argued as follows: The queftion is, Whether 
the defendant Monday was duly ele&ed? That queftion depends 
upon the conflru£lion of the charter ; whether the words '* thi 
" greater part ofthem^* in the provifion relative to the eIc£lioa 
of aldermen, means a majority ^i the mayor and aldermen then 
in beings or a majority of thofc prefent at the time of eloAion. 
I (hall contend they mean a concurrent majority of the then exifi* 
ing body of mayor and aldermen. If I am right in this conftnic* 
tion, there is an end of the queftion ; for it appears by the fpe- 
cial vcrdid), that the defendant was not chofen by a majority of 
the exijling body. Byit fuppofing the conftru£lion Ihould be (as 
contended on the other fide,) that a majority of the mayor ind 
aldermen prefent may ele£l ; ftill i fay, the defendant was Mf 
duly elected. J ft. The eledion muft be by a concurrent majority 
of the then cxlfting body. The words of the charter are, ** nun 
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^*J$r pars eorum** Thefe words have been differently conftrued, 1777. 

in different charters. They may, from the neceflary con(lru£tion — - 

of fome charters, as supplied to an indefinite body, mean a nut- ^^r^i 
jmtj of ihok prefent \ as applied to a definite body, a majority of Mok^ay* 
the exifting body at that time. But here, I fay, from the necef- 
fary conftrudion of the words of the charter, fupported by 
Conftant ufage^ the majority of the exifiing body of mayor and 
aldermen mud concur in the eIe£lion of an alderman. This is 
apparent, ift from the diredlion relative to the eleflion of the 
tnayor. The corporati on is to confift of a mayor, twelve alder- 
men, and an indefinite number of burgefles. The mayor is to 
be chofen by the indefinite numbei of mayor, aldermen, and 
borgelTesi and for this purpofe the charter direfls, ** that the 
" mayor^ aldermen^ and hurgejjes^ or the greater part of them^ 
" fhall have power and authority to ajfemble themfelves^ or the 
" greater part of them^ at the GuHdhall^ on a certain day, and 
" to continue there, till they^ or the greater part of them^ there 
" then ajfembled^ (hall name and elect one of the aldermen to 
" be mayor,'' So that, where the charter intended the elcftion 
ihould be by the majority of thofe ajfembled^ it has dire£led ic in 
exprefs terms. But in the claufe which prefcribes the mode uf 
dcfting the aldermen, the dire£lion is, " that the whole exift- 
" ing body or the major part of them (hall eleft." The differ* 
cncc therefore is precifcly marked ; and the inference from it is 
dccifive. For if the charter had intended that both cle£lions 
flwuld be by the majority of thofe ajfembled^ it would have made 
ufc of the fame words in both cafes. I agree, if the ufage had 
been the other way, it might have afforded a ground for the 
court to favour the conftruftiou which the defendant contends 
for: But here it is exprefsly found, that ever fince the accrpt* 
ince of the charter, the ufage has conftantly been, tor the 
majority of the mayor and aldermen for the time being, to con* 
cur in the eledion of an alderman. Befides, this is a corpora- 
tion by prefcription : So that the charter may have beeil accepted 
in partf and rejeBed in part : And if fo, this ufage may have 
been anterior even to the charter. Therefore, fuppofing it not 
to be evident upon the face of the charter itfclf, that the major 
part of the exifiing body of mayor and aldermen ought to con- 
cur, the ufage puts it beyond a doubt, that they muff concur. 
If I am right in this part of the cafe, there is an end of the 
queflion. But idlj, fuppofing the eleflion may be by a majority 
of the greater part of the et^i/iing body then prefettt^ it is not prc- 
Voi.II. 1 tended 
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t'j'j'j. tended on the other fide that the defendant Monday was elede^ 
*-^~— by more than two. Now there were jfv^ members prefenf* 
wrfus Therefore, even in that way of dating it, the defendant clearly 
llovDAT. had not a majority. But to this it will be anfwered, ly?, that the 
tbree could not invalidate the eledion by the two^ but by voting 
for fome other perfons who were eligible^ In reply, I fay, they 
did: For they voted for a lift of fcven, of which the defendant 
was not oi^e. I am aware that as to three of thefe feven it* will 
be objeSed, that the votes in their favour wert: thrown away, 
bccaufe they were mn rejdent^ and the eleftors apprifed of the 
izQ. ac the time. As to that, refidence previous to a perfon's 
b^ing elefted alderman is not required by the .charter. The al- 
dermen are to be elected out of the burgeffes : And when,ele£led 
aldermen, the charter diredls that they (hall be refident, under 
certain penalties and fines impofed. But as burgejfes^ previous to 
iheir* becoming aldermen, they are under no obligation whatever 
to refide : Confequently, abfence can be no difqualification^ 
The next objeflion made to this lift is, that three others had 
^ ftot received the facratnent within a twelve -month preceding thf 
ciedlon ; and that the electors were likewife apprifed of this 
fa£l. But I fubmit that by the ftat. 5 Geo. i. c^ 6.fe&. 3. it is 
plain, the eIe£lion is voidable only^ on that account, and not 
void: For by the words of that aft it is provided, " that if the 
•* party be not removed^ or a profecution commenced within ^x 
** months, no incapacity or difability (hall be incurred .^" And fa 
it was exprefsly decided in Cra*wford y . Powell^ -2 Bur. i,oi6* 
If the eleftioh is only voidable, thefe perfons had certainly an 
inchoate right, which might afterwards be perfcfled. Moft clear- 
ly therefore, the defendant could .not be elected at that timej 
becaufe no man can be elefted de bene cjfe. But 3^/^, allowing 
for a moment that thci^A? perfons objcftcd to were ineligible^ 
the feventhj whofe name is Goodwin, ftands unobjeQed to : Hif 
* cleftion tlierefore was indifputably good. If fo, how is it pof- 

fible that any one of thtfeveh perfons propofed and voted iothf 
the two only, can be faid to be dflly elcdled ? For they were all 
voted for i^nofiatii\ not feparately, and diftin£lly, one after the 
bthcr ; but together and at one and the fame time. Who then 
ftiall fay which of the feven (hall be excluded, or which ^x fliaD 
be elcftcd with Goodwin ? It is impofllble fuch an ele&ion can 
be good. Again, taking it that three only out of the^ ob- 
jeftcd to by the. other fide were ineligible, there muft be^r 
excluded from their lift; which would make the abfurdity the 

C gteattr^ 



HILARY TERM 17 Geomb III. A R. 534 

gtcafcr, • There could have been no ipeans of deciding who 1777. 
fiiould be cxcludrd, or who fliould remain ele£Fed9 but by fet- 
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ting them all up again, which was not done. Therefore upon ^», 
diher conflruAion of the charter, whether the words " tnajor Mojipati 
•• pars eorum" be interpreted to mean the majority of the cxift- 
Ing body, or the greater part of the members prefent, the de- 
fendant clearly w^i/wfrftt/jf^A'^rrf. 

Mr. Buller contra for the defendant* As to the ufage, nb 
fuch ufage was ever dated in a fpecial verdift before, nor can 
it have any thing to do with the condruAion of the charter. It 
only proves that the corporation hitherto have always adied for 
the bed, and been unanimous in the choice of the perfons 
ele&ed« In the prefent cafe, tirce of the members have en- 
deavoured to obdruft the elcftion. They were called upon to 
nominate proper perfons, which they refufed to do : Upon this> 
the /(t'0 other members prefent, nominate a lid of feven, and 
proceed to eledlion. Inftead of voting, the three proted both 
againft the cleftion and the eleded* But it is fettled that the 
^mdiffent of the majority^ will not invalidate an eleBlcn by the 
^nrntyj unlefs they vote ioxfoimbody elfe. The fpecial verdidl 
wtes, that they did vote for other perfons. But I (hall con- 
tend that thcfc, perfons, were to their knowledge incapacitated 
tt the time. The quedion therefore is. Whether the ihree 
^Id by fuch conduft prevent the tiuo from filling up the va^ 
^Hcies with proper and eligible perfons ? 

Much argument has been made upon the condruflion of the 

^^rds ^* major pars eorum. ** With refpeft to that, the firft 

^ing to be inquired into is, Whether there was a legal aflem- 

^ly? Now, I admit that by the charter the majority of the . 

^^iding body mud meet ; and here all but one met. The af- 

•^mbly therefore was legally conditutcd. If fo, it is fettled, 

^^^ the majority of the body, legally met, have a right to elefti 

^Trisreduccsthe cafe to the fa£l of the eleflion itfelf* Butfrfif 

U> this being a borough by prefcription, it is not fo dated in 

fpecial verdift, nor is the aflertion warranted in faft. But 

it were, a cofpoJration cannot accept a charter in part and 

J^jcft it in part; but mud receive or refiufe it in toto . And fo 

^* i^W exprefsly decided in the cafe of Yarmouth. The quedion 

*l»Ctt is, Whether the three could, by the proceedings dated 

^*^ the fpecial verdift, prevent the otiier two from filling up 

'^c vacancies? I fliall prove from a Variety of authorities that 

^^J could not. I ft, It it clear upon the face of the vcrdift, 

la that 
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1777. that they knew of the incapacity of thtjix \ that they were non^ 
refidents s dijfentersy and had riot taken the facrament. With. 
refpeiEt to the non-rcfidents it has been afked, how it appears 
Mom DAY. by the charter that non-rcHdence is a difquaUfication ? I anfwefy 
that though the charter does not exprefsly provide that CTcry 
burgefs (hall refide, it does not follow that every burgefs is to 
abfent himfelf from the borough. There will always be fuf* 
ficient who do refide, and they are the perfons who ought to 
be chofen. As to the aldermen, the charter and all the cir* 
cumftances (hew, tha^ they muft be refident. If the mayor 
is ill, one of the aldermdn muft ad as his deputy : They are 
the judges of record, they are to hold the courts, lie. in (horty 
they are to perform various rcquifites, all which (hew they muft 
refide* And by law they ought to do fo. In 4 Mod. 36. it is 
laid down, « that every alderman ought to be a citizen and 
*< inhabitant of the city where he is an alderman :*' and in 
Comb. 197. S. C. Eyre Juftice fays, ** reGdence is incident to 
*^ the duty and place of an alderman." Carthew 227. Vaugban 
V. LewiSf S. P. If fo, non-refidencc is a caufe for not admitting 
an abfentee to be alderman: For in 5 Co. 58. it is laid down^. 
<< that whatever is fufficient caufe to deprive an incumbent is 
«« a good caufe to refu/ehim.** 

As to the three who had omitted to take the facrament, the 
ftat. 13 Car. 2. c. 12. exprefsly enads, << That no perfon (hall 
*< be chofen who has not received the facrament withiQ a twelve* 
<< month preceding the eIe£lion \ and in default of doing fo, the 
<< ete£lion (hall be void. ' And fo it was determined in Harris 
fon vcrfus Evans y* 5th July 1762. 

That was an a£tion of debt on a bye-law brought by the 
chamberlain of London^ againd the defendant for not accepting 
the office of (heriif. The defendant by way of plea (lated, that 
be was a dijfenter from the church of England^ and had always 
attended the adminiftration of the facran^ent according to the 
forms of his own religion, and that he could not in amfcienc9 
receive it according to the rites of the church of England. The 
queftion was, Whether he was liable to the penalty of the bye* 
law or could ferve the office ? Lord Chief Juftice WitmoiinAe^ 
livering the judgment faid, " The ftat. 13 Car. 2. c. 12. is not 
<< only addrefTed to the //^^^^, and a prohibition upon them^ 
«* but a prohibition laid down to the eleSlors^ if they have 
'< notice : The legiflature has commanded them not to chufe a 

* fiec a ihon Aate of thii cafe, /ff/r^, 393> p* 

<< |10&# 
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'* non-conformift, becaufe he ought not to be trufted. And 1777. 
♦* Evans^ by refufing to take the facrament^ has negatived the — — --— 
" clcaion.*' Bothtlie ftatute, therefore, and authorities fay the ^* 
tUSion is void: Confequently with refpedl to any legal efFc£t or Monoat, 
operation, it is as if there had been no election. But it is faid9 
this objection is aided by the flat. 5 Geo. i. c. 6 fedf. 3. and the 
election by that a£l is rendered voidable only, and not void. That 
fiatute however has no relation to the prefent cafe : It applies 
only to perfons who are in aElual poifeflion of the office, and 
was made to quiet fuch pofltffion, if no legal remedy was pur* 
fned within a certain time : And upon that ground it was that 
the cafe of Crawford verfus Powell vrz^ decided. But thcfe per- 
fons never were in poflefliion of the office: The objfQion was 
made at the time of the eleflion 5 therefore the ftat. 5 Geo. i. 
r. iS. could not vary the operation of the ftat. 13 Car. 2. And 
lb Lord Chief Juftice Wilmot faid in Harrifon ve. fus Evans, 

If xhtjix were dtjqualified^ and the corporation were previ- 
ouily apprifed of their incapacity, the only remaining quell ion 
ity Whether the tvm had a power t' cl< £1, and whether the per- 
fons chofen by them were duly eleded ? It is afked, which fix 
of the other lift ftiall be faid to be duly tlcfled with Goodwin f 
As to that, when there are fix vacancies, and fix candidates 
propofed, and each candidate is chofen to fill the vacancy that 
correfponds to the order in which he ftands upon the lift, it is 
idmt fame thing as if each had been ele£led feparately. The 
fpecial verdict ftates " that Monday ^oodfr/l upon the lift, as 
*• being the propereft perfon to fill the o(hce of fenior alderman.'* 
If therefore 1 can ftiew, cither from principles or authority, that 
the tfg;o who voted for him had a power to ele<E}, there can be 
00 doubt of his being duly elecled.— Two requifitesare neceffary 
to make a good ele£lion., i. A capacity in the eleBors. 2. A 
capacity in the eUBedt And unlefs both concur, the ele£lioa 
is a nullity. With rcfpeft to the capacity of the eUElors^ their 
r^ht is this : They cannot fay there (hall be no ele£iion ; but 
dwy are to elefl ; therefore, though they may vote and prefer 
em to fill an office, they cannot fay i^fXfuch a one (hall not be 
preferred ; or, by merely faying, ** We dijjent to every one pro^ 
* t^^r prevent any election at all. Their right confifts in an 
tfirmative^ not a negative declaration. Confequently, there is 
po eflFe£lual means of voting againft one man, but by voting for 
\_ §mthir\ and even then, if fuch other perfon be unqualified^ and 
* ^ikSor has notice of his incapacity, his vote will be throwa 
I" 1 3 ' away, 

I 
I 
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1777. away. The firft cafe upon this point, is Reg'tna rtx{n% Bof' 
• cav^en^ Pafch. 13 Ann. JB. R. There ten voted fox Roberts^ 



Rsx 

wrfus who was a qualified perfon, and ten for the iefendani^ who was 

Mow OAT* incapacitated on account of non inhabitancy. Lord Chief Juf- 

tice Parker and the whole court hcl(l, ** that the Totea given for 

** the latter were thrown away, and Roterts duly clcSed.** Thtt 

was the cafe of an equal number : But a minority does not vary 

it. For in Rex v. li^tthers^ Pafch. 8 Geo. 2. B. R. Jive voters 

out of eleven^ voted for the defendant upon ^fingle vacancy of a 

burgefs for the borough of Weflhury : Six others voted for tvm 

perfons joifit/y : And the court held, that the doub/e votes were 

abfolutely thrown away. So in Taylor verfus mayor of Bati^ 

Mich. 15 Geo. 2. B. R, twenty-eight tk&ors being afiembledy 

14 voted for -^.13 for B. and one for C. A. who had the 14 

votes was unqualified, and his incapacity known to the eleflorf 

at the time. Lee Chief Juftice, in his dire£lion to the jury 

faid| that the votes given to A. with notice of his incapacity, 

were thrown away. It afterwards came before the court, when 

Lee^ Chief Juftice, compared it to the cafe of voting for a dead 

mani and held, that B. who had the 13 votes were duly ele^ed : 

And Page Juftice faid, << That in fuch cafe a minority of two 

•* only would have been fufllicient to elcft the other candidate." 

The fame doftrine is laid down in Oldknow verfus Wainwright^ 

2 Bur. 1,017 — Here it is exprcfsly found, that the three knew 

of the, incapacity of the ^a: perfons now objected to ; therefore, 

their votes as to them are entirely thrown away. If fo, the right 

of e]e£lion being in the majority of the mayor and aldermcnj^ 

the time beings and fuch majority having met, the affcrmbly was 

duly conftituted \ and the eleftipn of the defendantj though by 

a minority, was clearly a good ele£lion. 

Lord Mansfield.— Is there any cafe where the charter has 
^iredted the elcftion to be by the majority of the body, in which 
it has been held that a Icfs oumber than a majority of the 
whole corporate body can cleft ? For inftance, fuppofe thq 
corporate body confided of twelve ; and two y{txQ dead. I^ 
there any inftance where the charter has faid the eleftion (hal{ 
be by a majority of the body ; in which it has been held that^x, 
which arc a majority of the remainhig ten^ were fufficient tq 
cleft ? 

AsTON Juflice. In the CTiitofRex verfus Reefed and Rex verfui 
• Paffh. liewjbam^ coipmon council man of Carmarthen '^ it was clearly 
^^«' undcrftooH 
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«aderftood that if the major part of the corporation had been 1777. 
^cad, it would have been in fafl: dtflblved, or at l^aft thofe who • 

fimrivcd could not have aflembled for the purpofc of an election. ^^, 
But here the words ktm to confine it to a majority of the mem- Mokbax. 
ben for the time being. 

Lord Mansfield. — The general queft Ion is, Whether the 
defendant Monday was duly eledted an Alderman ? That depends 
upon two particular quedions : ift. Whether the afTembly was 
duly conftituted according to the dire£l ions of the charter, for 
thepurpoTe of an election ? — 2dly, If it were, Whether the body 
fo aflembled have proceeded duly and regularly to the ele£iion of 
tbe defendant ? As to tht Jirjl^ it has been argued on both fide89 
that a miyoritj of the mayor and aldermen y^r the time beings are 
fufiicient to conftitute the afTembly ; though they do not make 
a majority of the whole corporate body appointed by the charter. 
Therefore I will not Hart a point not agitated at the bar, when 
(he confequences might tend to a diflblution of the corporation. 
I will take it for granted, that a majority of the mayor and 
aldermen y2;rM^ time beings was fufficient to conditute the cor- 
porate afiembly : And the fa£t found by the fpecial verdi<Sl is, 
that the majority of thofe in being did meet. When the afTem- 
bly are duly met, I take it to be clear law, that the corporate 
a£l may be done by the majority of thofe who have once regu- 
larly condituted the meeting. The remaining queftion is. 
Whether the defendant was duly chofen by a majority of the 
perfons fo aflembled } 

There are different kinds of eleft ions : Elections of members of 
parliament, verderors, corporators, Wf. and difFcrcnt qucftions 
may arife out of each. Therefore, they muft not be confounded 
together : And the prefent cafe muft ftand upon its own circum- 
ftances. Upon the elcftion of a member of parliament or a ver- • 
deror, where the dedors mujl proceed to an elcQion, becaufe 
they cannot ftop for that day, or defer it to another time, there 
muft be a candidate or candidates : And in that cafe, there is 
no way of defeating the elcftion of one candidate propofcd, but 
by voting for another. But in the bufinefs of corporations, it 
is a different thing. 

This is a motion in the fhape and under the name of a propo- 
sal made to the bodyy by the mayor, who is the prefiding officer, 
with the concurrence of one of the aldermen. But the eflential 
part is, that it is made by the moyor^ and he propofesy^^/7 pcrfoni 
together in one lift to fill up feven vacancies. The queftion 

1 4 put 
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i"777- P^** ^^P^** thek frvcn perfons fo propofcd, is -not, vfhich of them 
•— - — - {hall be cleiftcd aldermen, but whether xhtfeven (hall be aldcr- 
^^^ men ? The only anfwer to be given tofuch a quefttonis, yes or 
MoMOAr. no. Suppofe he had put it upon an individual. *' I propofe 
«« J. S. Is it your pleafure that J. S. (hall be chofen aldcr^ 
•* man ?** The anfwer muft have been yes or no. It is not a 
queftiOn which of two candidates (hall be preferred . but whether 
thefe feven perfons fo propofed (hould be chofen. Upon that 
motion there is a majority againft them both in fuhftance and 
form. That n^akes an end of the whole, and renders it unne« 
cc(rary to go into the reft of the cafe. But I will juft obferve 
upon it. What fort of an ele£tion is this, where the mayor 
propofesy^v/n perfons at once ? The eIe£^ors might be inclined 
to vote for one, bwo, or three of them, and againft the others ; 
therefore they ought to have been put up in a regular way and 
polled for, one by om^ and yes or no fa id to the propofal of each 
refpe£lively. Such a complicated cafe never exifted before* 
And what have the majority in fa£l done ? They have voted for 
one^ who is clearly well quali&ed, and duly chofen. So indeed 
are three more to whom in fa£l there was no folid objedion ; 
for non-refidence is no objrdion under this charter. If the doc- 
trine we have heard to-day refpeding non-re(idence were to ob- 
tain, it would be Of very extenfive confequence indeed ; and 
perhaps (hake the conftitution of half the boroughs in the king- 
dQii* We all know that in y^f/f^ boroughs, rejidtnce is 2. prece* 
• dent qualificacion. In (ifty others it is not. Herey it is not a 
precedent qualification for a hurgefs to be ele£led an alderman. 
All the ch^^ter requires is, that after he // elcded, he (hall be 
refident :— rAs to the objeclion to the three others, hecai^fe they 
had not taken the facrament according to the rites of the church 
of England^ I incline to Mr. Buller\ reafoning, that the ftat, 
£ Geo. I.e. 6. operates rather a^ a protcdion to the poflcflion, and 
as a bar to the remedy, If a man under this difabili^y has been 
in pofTcffipn fi3^ months, there (hall be no remedy to turn him 
out : His (irie (hall not afterwards be queftipned on that ground. 
It is fimilar to the rule laid down by this court in rpfpcd of in- 
formations where the party has been in poflcifion twenty years. 
But if this objedion is ipadc recently before any pofTeflSon j as fup- 
pofe the party upon being ref ufed to b^ fwqrn in was to apply for 
a mandamus^ and the anfwer on the application (hould be, that 
the ground of refufal was beQaufe he had not taken the facra- 
ment, I (hopld think it a fufficient objcdion. It is the poflef- 
Con only that is protcftcd j and that, not till ^fccr the expira- 
tion 
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ibn of fix months. The objed of the aA was to leflen the 1777. 
rigour of the (tat. 1 3 Car. 2» made in warmer times ; and that 



has gone a great way.— Upon the whole^ my opinion is^ that the ^^^.^ 
eie&ion of the defendant cannot be fupported. For there Mondat, 
are clearly /(9i/r of the other liil duly elected. His poflVffion there- 
fere is both again ft their right, and againfl the opinion of the 
mofority. 

. I think it neceflary to obferve Upon one thing more, which I 
took notice of when this matter came on before : I hough this 
b a borough caufe, and a litigation with a view to the election of 
reprefentaiives for the borough, there (hould be a little con* 
fcience, for decency's fake. But in order to load the parties 
with expeuce, this mon (Irons fpecial verditt has been made up, 
and tlie whole charter fet out from be j/i lining to end. Upon a 
former occaCon a volume of unnecrfTary a£Bdavits were made 
with the fame view, Therctore 1 ordrr it to be referred to the 
mafter to report the expence of the impertinent and uhneceflary 
prolixity of the matter contained in this fpecial verdifl. 
The three other judges concurred. 

Per Cur : Judgment fro rege* 



Pattison verfus Bankes. T"^^^ 

THIS was an aftion of debt upon bond dated the icth of A Aw^for 
■^ .. • 1 /• I . r • payment of 

May 1770, conditioned for the payment of an annuity, ^n annuity 

Thcdcfcndant pleaded bankruptcy. Upon the bond being pro- ^^''^^fmof 

duccd in evidence, the condition recited a leafe for a term of wicnin the 

years commencing in the year 1761, from the biOiop of Carlijle jTe\i!lL 

to Hde and others, which by aflignment veiled in the plaintiff's ^"** ^?*J* 

t^ator. The plaintiff's teftator afligned this leafe to the defend- buu, n^tul 

*nt for an annuity, and the condition of the bond was for the ^^^ul^r 

^gular payment of the annuity during the refidue of the term, »^'"« pay- 

>nd for the performance of covenants. At the trial it was prov- jutun day 

^^ that the leafe had been furrendered to the bifhop, fo that the "''*'»» ^*'«>' 

"<^nd8 Hood merely as a fecurity for payment of the annuity* th«bank. 

^^^t time of the aft of bankruptcy and the commiflion ifTued, ^^^.^/j 

^ penalty was not forfeited , the annuity having been regular- *»<* «liv«f 

*y paid up to that time. A verdi£t was given for the plain- the courfc"* 

**ffi fubjea to che opinion of court on this queftion : Whe- ^ ^^ »'»**^ 

^"Crthis were a fecurity within the ftat» 7 Geo. i. c. 31. all the 

Payments being fixed ascertain periods \ though the bond itfelf 

was 
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1777* ^^ P^^ given for goods fold and delivered, or for t debt oonm 
tra£ted in the courfe of trade. — Thl9 cafe came on to .be argneil 



Pattison 



'verfus ^" IVednefday^ November 20th, in Michaelmas term laft^ wliea 

^AVKtf« yix^Wallace^ on the part of the plaintifF| mentioned the ca^ of 

Swaine verfus De Mattos in 2 Sir. 1,211. But that cafe appear* 

ing (troDgly againfl: him, and it being fuggeflred on the other 

^ fidej that the Court of Common Pleas had feveral timea fe* 

' cognifed it as an authority, Mr. Wallace gave the queftion vp^ 

and the court accordingly ordered judgment to be entered fof 

the defendant. But the next day Lord Mansfield {zx^^ Mr. Wal^ 

tare had been furprifed by the above aifertion : For inquiry had 

been made of the judges of the Common Pleasy and fo far from 

recognixing the cafe in Strange to be law, they were rather 

of opinion it was not law. The court therefore ordered the cafe 

to ftand in the paper for argument this term upon the queftios^ 

whether ywiri a bond was within the ftat. 7 Geo. i. e. 31. ? 

Mr. Chambre for the plaintiff argued, that the ftatute could 
not extend to any other cafes than thof«; particularly recited in the 
preamble \ viz. << Securities for the fale of goods and merchan- 
«< dize.*' That this was manifcft not only from the words of 
the preamble, but from the ena£ling claufe. ift, The words of 
the ^rMiwW^ recited no other fecurities. 2dly, The only inconvt' 
ttience mentioned in the preamble, was the inconvenience ariCng 
from the ^* bankruptcy of tht buyer qf fuch goods." Nothing there- 
fore could more cxprefsly confine it to the cafe of debts contrad* 
ed in the courfe of trade, than the preamble did. — The only re- 
maining queftion was, whether the provifions of the enaffing 
elau/e extended further. As to that, the words " for the remedy 
«* whereof,** could be referable only to the mifchief before re- 
cited. It was true, the expreffion " all and every perfon and 
«* perfons who have given credit" in a general unqualified fenflct 
were applicable to every common lender of money ; but here the 
fubfequcnt words «* on fuch fecurities as a/ore/aid," plainly (hew« 
ed, the legiflature meant fuch perfons and fuch fecurities cnlf 
as the preamble had before particularly fpecified. It would 
perhaps be contended that the words, " fuch fecurities** were 
referable only to the form of the fecurities enumerated in the 
preamble, vix. " bills, bonds, and promiflbry notes :'* But bf 
what rule of conftruftion could they be made applicable to iht 
form and not to the fuhflance before defcribed ; viz. for goodt 
fold upon credit. According to fuch a conftrudion, if the 
vendor were to take a covenant to pay the money at a future dayt 
inftead of a bond, IJc* he could not be admitted to prove hia 

debt 
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Mt under the commiflion. He added, that this was not the iyjT» 
only ftatute in which the legiflature, meaning to remedy incon- ..^ 



yfen\cnct% in trade, had confined the remedy entirely and ex» ^'attiioh 
iiufiviiy to fuch inconveniences only : And inftanced the ftat. Bamrx«« 
l^Ge^. 2. c. 32. As to the cafe of Swaine verfus De Mattos^ 
% Sin i|2i I. it was only a nifi prius cafe, and the note itfelf ex- 
tremely fliOTC ; therefore, entitled to very little weight, againft 
the plain import and meaning of the ftatute. 

Mr. Wood for the defendant contra contended, that this being 
a remedial law, the words of the ena^ing claufe could not be 
reftrained by the preamble. That they were general^ viz. ««» all 
*• and every ferfm or perfons ;*' (not, merchants and traders 
only) <' who have or (hall give credit on fuch fecurities as afore- 
^* faid to any perfon who (hall become bankrupt, upon a good 
" •* and valuable cottfideraiion bond Jidcy for any fum or fums of 
•• money, or other matter or thing** Nothing can be more 
general : And they are a defcription of the confideratton^ not of 
thefcrm ofthefecurity. The intention of the legiflaturc was 
only to put debts payable in future upon a day certain, on the 
fame foot as debts actually become due ; whether fuch debts 
were or were not contra£led for goods fold or in the courfeof 
trade. In Ti/Z/p verfus Sparkes^ 2 Lord Raym. 1,546. the only 
ground of deciHon was that the debt was a contingent debt ; and 
the court took no notice of its being for a matter out of trade ; 
Wi upon a marriage bond ; which would alone have been fuffi- 
d€nt, if this were a good objedtion. But it clearly is not. The 
ftat. 5 Geo, 2- c. ^o. fe^. 22. meaning to extend the benefit 
Pf the ftat. 7 Geo. i. c. 31. ftill further, by allowing the cre- 
ditors there defcribed to become petitioning creditors, in re- 
citing it, ufes the wojds of the enading claufe, ^^ perfons taking 
*' Jecurity for .their money** in preference to thofc of the preamble* 
*^ Vin€r*s abridgement ^ tit. Creditor and Bankrupt ^^. 72. Ex parte 
J^ffferiesy the court decided upon the debt being contingent \ 
"^t becaufe it arofc upon marriage articles ^ and therefore out 
,t^ ^rade. Swainev. De Maitos is in point, and, though a nifi • 
^^Mu cafe, was recognized in Goddard verfus Vanderheyden^ 3 
^^^ilf 27 1 . There is great reafon why the ftatute (hould extend 
^^ all juft and mericgrious creditors. The fpirit and general 
Principle of the bankrupt laws is to put them all upon a level: 
'^ ^e conftru&ion in contingent cafes has been, to make no quef« 
^^^Q whether the debt did or did not arife in trade \ but fimply 
inquire whether it were contingent or not : and the pr^dtice 

by 
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1777. by the comniiflioners ha$ been to admit all debts payable at a fu« 
ture day certain, without any diftinflion as to the conGder'ation, 



JP • T« *T* 1 1|Q M 

vrfui provided it were valuable and bona fide. Therefore he prayed 
BAKKfts« judiHjnent .foe the defendant. 

Lord Mansfield^ 1 am very clear. Firft, here is a con(tru£lioQ 
by the ftat. 5 Geo. 2. r. 30. feci. 22. which, without concetv* 
xng a doubti takes it for granted, that the ftat. 7 G<v. i.'r.3r. 
IS not merely confined to fecurities for goods fold and delivered 
in the cbuffe of trade, but that it extends generally to all per* 
fonal fccurities for a valuable confideratiortf where the time of pay* 
ment is certain, though poftponed to a future day : And it cor* 
reds the blunder in the preamble of the ftat. 7 Geo: i. which, 
after fpecifying particular fccurities, adds, ^< or other perjini 
** fecurities/' which clearly (liould have been " other pirfonal 
" fccurities." A few years after. Lord Chief Juftice Lee^ in the 
•Trin 17 cafe of S'wahev, De Mattos * at ntfi priuSy looked upon it as a 
%Str.\%iu general propofition and a fettled point. Thefe alone are ftrong 
grounds for extending it to all fccurities. But to conGdcr it 
upon the conftrudion of the zGt itfelf. l^he preamble is cer* 
uin\y fpecial znd particular : Therefore, without exprefs words 
in the enading part, the operation of it muft be confined to the 
preamble, fiut there are a variety of cafes, where it has been 
det-rmined that ftrong words in the enabling part of a ftatute 
may extend it beyond the preamble. Here, there are exprefs 
words in the enaBing part which are more Urge than the pre- 
amble. The preamble fays '< the confideration muft be goods 
** fold upon truft by merchants or traders** The enafting part 
fays " all perfons who ftiall give credit on fuch fecurities z% afore- 
•• faid, upon a good and valuable confideration bond fide ^ for any 
•' fum or fums of money ^ or other matter or thing whatfoever.^ 
The words **fuch fecurities"* are only referable to the fccuri- 
ties before particularly mentioned, and in which the day of 
payment is certain, though not yet come. If the words 
were lefs general than they are, their meaning is fully ex- 
plained by the ftat. 5 Geo. 2. c. 30. feB. 22. and the opinion of 
Lee Chief Juftice at nifi prius. 1 he conftant pra£Hce too of the 
commiflioners is very material. Therefore I am well fatisfied the 
a£l extends to all perfonal fccurities for money or other valuable 
thing where the day of payment is certain, though not yet come. 
Aston Juftice.— This being an explanatory law, it does feem 
as if the ftatute meant only to provide in future, ihztfucb per^ 
fonsziiAfuchfecurities as arc mentioned in the preamble, might 

be 
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k admitted under the commiflTion. But the enadting part goes l^^^• 

a little further : Since that, the conftruftion put upon it by the ^ 

ftat, 5 Gto. 2. c. 30. fsEl. 22. followed by the opinion of Lord ^''IJr}!!^* 

Chief Juftice Lee^ and the condant pradice of the com mi (Bone rs, Bamsis* 
make« it very ftrong. 

Per Cur. Judgment for the defendant. 



TrUEMAN ver/us FeNTON. Smmdaj. 

npHIS was an a£lion on a promiflbry note bearing date the A bark. 

nth February 1775, payable to one Jofiph Trueman ^the ^^'J^;^* 

plaintiff's brother) three months afterdate for 67 /• and indorfed 01 b^mk- 

by mm to the plaintitF. our, may m 

The declaration contained other counts for goods fold, mo- co"'»«'e»'^fi-' 

*• ^ on of a debt 

neyhadand received, and on an account ftated.— The defendant due before 
pleaded, ift, Non^ffum^it, 2dly, « That on the 19th January Jllp.J^^^^Vnd 
•• 1775, he became bankrupt, and that the debt for which the for which 
** faid note was given was due to the plaintiff before fuch time agrees to 
" as he the defendant became bankrupt ; and that the note was ^^*^*y* ^^ 

• dividend oc 

•* given to Jofeph Trueman for theufe of, and for fccuring to the benefit un- 
" Wd plaintiff his debt fo due!' The caufe w.15 tried before comm.mon, 
I^ Mansfield at the fittings after Michaelmas term 1 776, when n»^ke lucU 
^ jury found a verdidl for the plaintiff, d images 72/. i2/. j^n^jiJiHt 
^fts 40 /• fubje£l to the opinion of the court upon a fpeclaJ cafe j.'^ f*"for 
Aatingthe anfwer of the plaintiff in this aQion, toabill filed againlt ot t..^ deiic, 
^m in the Exchequer by the prefcnt defendant for a difcovcty un.?j.ru|^n. 
**f the confideration of the note ; the fubftancc of which was as or agree 
'allows :" That on the 15th oi Decembtr 1774, the dcfend.mt And^>w/* 
'^'^ntm purchafed a quantity of linen of the plaintiff Trueman fi^ wiWi»« 
••^tl It being ufual to abate 5 /. per cent, to pcrfons of the defend » rcw pro- 
*^^'l trade, the price, after fuch abatement made, amounted to ^j/fj^jng"* 
<S /• 1 8/.— -That at the time of the fnle it was .igreed, that one 
of the purchafe money (hould be paid at the end Q^ftx 
iff and the other half^t the end of two months : And in con- 
eration thereof, the plaintiff Trueman drew two notes on 
e defendant for 63 /. 9 /. each, payable to his own order, at 
fiwri/and two months refpeftively. Tliat the defendant acccpt- 
^^ the notes, and thereupon the plaintiff guve him a difcharge 
^<^r the fam. He then denied that he had proved or claimed any 
^^btor fum of money under the commiflion : But f«t forth, that 
^^te ac^oaiated the defendant he was furprifcd at his ungenerous 

II behaviour 




545 



HILARY TERM 17 GioncEni. A Jf. 



1777* t^haviour in purchafing fo large a quantity of linen of him tt 
the eve of his bankruptcy, and informed him he'had paid away 



"^^wti^ the above two notes ; upon which the defendant preffed him to 
itN^roN. take up the two notesy and propofed to give him a fecurity for pari 
of the debt. That afterwards, on the i ith of February 177J, the 
defendant called upon the piaintifF, and voluntarily propofed to 
fecure to him the payment of 67 /. in fatlsfaflion of his debt, 
if he would take up the two notes and cancel or deliver them up 
to the defendant. That the plainti6F agreed to. accept this pro« 
pofal with the approbation of his attorney, and defired the note 
" to be made payable to his brother Jofeph Trueman or order, three 
months after date. That he took up the two acceptances and 
delivered them to the defendant to be cancelled, and accepted tbi 
above note for 67 1. in fatisfoBion and difcharge thereof That 
a commilTion of bankruptcy iflucd againft the defendant on the 
19th of January 1 775, and that the bankrupt obtained hiscerti« 
ficate on the i7ih of jipril following." The queftion referred 
was. Whether the fads above ftated fupported the nurits of the 
defendant's plea ? If they did not, then a verdifl was to be 
cnteitd for the plaintiff on the general iffue. But if the meriti 
of the fecond plea fupported the defendant's cafe, then a verdi£fc 
was to be entered for the defendant on that plea. 

Mr. Buller for the plaintiff argued, that the note, though given 
after the bankruptcy, was in this cafe binding upon the de* 
fendant, and therefore the certificate was no bar to the prefent 
a£kion. id, iiecaufe the goods, though fold before the bank* 
ruptcy, were fold on credit^ and not to be paid for till a futura 
day : Therefore, if nofecurity at all had been given, the debt 
could not have been proved under the commiffion ; becaufe fuch 
a cafe does not full within the provifions of (lat. 7 Gto. x% 
r. 31. If not, this is fimply the cafe of a fale of goods oft 
future credit, for which the vendor receives a note after the 
vendee is become bankrupt : fiecaufe, the two drafts drawn bjT 
the plaintiff on the defendant at the time of tLe fale, and ao» 
cepted by the defendant, could not vary the agreement: It wss 
ftill a fale on future credit^ and no debt due till after the bank 
ruptcy. Befides, they were afterwards delivered ttp« If 00 
debt was due at the time of the bankruptcy, the merits of th€ 
plea are clearly not proved : For the merits are, that the debt 
was then due. Now it clearly was not due, and thettfore the 
certificate was no bar to the demand, idly^ Suppofing k 
could be contended, that there was any thing like a debt dot 

' before 
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Wore the bankruptcy, yet the plairttifF upon the fafls dated is 1777. 
ftill entitled to recover upon the note in queftion.-— The con- 



fideratxoQ was for ^ fair boni fide debt, without any mixture ^^Jt't^ 
of fraud or pretence of undue advantage by the plaintiff. On FewTow. 
the contrary, there was a grofs fraud on the part of the defend- 
ant, in obtaining the goods upon the eve of his becoming bank* 
rapt: and fhc convi£tion of fuch his mifcondu£l was the in« 
dncement with him to offer the fccurity now in difpute. If he 
were to difcharge the whole original debt, it would not be 
more than was due, and what in confcience he ought to pay. 
But here the plaintiff has agreed to accept much lefs than in 
confcience was due to him. If fo, like every other debt which 
1 man is bound in confcience to difcharge, it is a good ground 
for raiGng an ajfum^tt. The fllghtcft acknowledgment is fuf- 
ficicnt to revive a debt barred by the ftatute of limitations. So, 
vhcre a man, after he comes of age, promifes to pay a debt 
contrafted during his minority, ajfumpfit lies. As to the cafe 
®f a promife by a bankrupt to pay a debt in confideration of a 
trcditor^s^^m/i^ his certificate^ that is made void by the ftatute 
S G«. 2. r. 3'd. JeEl. 1 1 . But even that would have bicn a 
pH)d ground of a£lion before the ftatute; and it is the only 
Exception made. The certificate, no doubt, is a provifion for 
tiic henefit of the bartirupt. But he may wave it ; and here he 
has waved it for a good and valuable confideration. If fo, he ia 
Wnd by the contraft. In addition to this general reafoning^ 
*c cited the cafe of Lenvis verfus Chnfe^ 2 P. JVms. 620. and 
^'^rnardifton verfus Copeland^ argued in the Commoti Pleas, in 
'^'^4iry znd Eafier ttxms i^di. MSS- 

^Ir. Davenport, contra, for the defendant, contended, that 

"^c plaintiff had no other remedy for his debt, but by reforting « 

^*th the reft of the creditors to the commiflion. That the 

^^ufaSion/ though coloured over, was clearly intended as an 

T^^fion of the bankrupt laws, and therefore nianifeftly illegal. 

*^at the plaintiff's taking up the two drafts, and accepting an- 

^^*lcr fccurity ftiort of his real debt, could in no refpedl be a new 

^^^Gderation to the defendant ; becaufe he was at all events 

^^Cchatged from thetn, by his certificate : And as to the objeflion 

^*^3Uthc original debt itfelf was not within the ftat. 7 Geo. t. 

*''* 31. and therefore could not have been proved under the 

^^mmiflion, it clearly might, allowing a rebate of intereft for the 

^^Uic of the credit given. That the queftion depended folely 

^poa the conftruftion of the bankrupt laws, and panicularly the 

ftat. 
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1777. ftat. 5 Geo. 2. r. 30. b7 which it was clear, that where facK a 

— (MTomife or undertaking is made by a bankrupt Dcforc his • cer- 

'w^jHi^" tificate obtained, it is void. That any other conftradion would 
FxNTON. open a door to th<it collufion refpeding the certificate which 
the ftatute meant to avoid, and at^the fame time be highly inju- 
rious to the bankrupt. Therefore be prayed judgment might be 
entered for the defendant. 

Lord Mansfield.— -The plea put in, in this cafe, is, that the 
debt was due at the time of the a£h of bankruptcy committed ; 
and on that plea, in point ol form^ there was a (Irong obje£lion 
xsi'A^^ at the trial, that the allegation was not fti icily true : 
Becaufe at the time of the fale, credit was given to a future 
day ; which day, as it appeared in evidence, was fubfequent to 
the a£l of bankruptcy committed. To be fure, on the form 
of the plea, the defendant mud fail. But I never like to en- 
tangle juftice in matters of form, and to turn parties round upon 
frivolous obje£lions where I can avoid it. It only tends to 
the ruin and deftrudion of both. I put it therefore to the 
counfel on the part of the plaintiff to give up the obje£kion in 
point of form, and to take the opinion of the court^ whether 
according to the fa£ls and truth of the cafe, the defendant could 
have pleaded his certificate in bar of the debt in queftion : And 
in cafe they had refufed to do fo, I (hould have left it to the 
jury upon the merits. The counfel for the plaintiff very pro- 
perly gave up the point of form. The queftion therefore, upon 
the cafe referved, is worded thus : Whether the facis fupport 
the merits of the defendant's plea ? That is, Whether on the 
merits of the cafe properly pleaded, the certificate of the defend- 
ant would have been a bar to the plaintiff's a£lIon ? ' Now, in 
this cafe there is no fraud, no oppreffion, no fcheme whatfo- 
ever on the part of the plaintiff to deceive or impofe on the de- 
fendant; and as to collufion with refpe£l to the certificate^ 
where a creditor exa£ls terms of his debtor as the confideration 
for figning his certificate, and obtains money or a part of hii 
debt for fo doing, the affignees may recover it back in an aAion. 
But that is not the cafe here. So far from it, the tranfaclion it- 
felf excluded the plaintiff from having any thing to do with the 
certificate. No man can vote for or againft the Certificate till 
he has proved his debt. Here the plaintiff delivers up the inxf 
drafts bearing datt^ prior to the a£l of bankruptcy, and by 
agreement accepts one for little more than half their amountf 
bearing date after the commiflion of bankruptcy fued out. 

Moft 
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Meft dearljr therefore he could not have proved that note 1777. 
wrier the commiflion ; and if ftot, Ke could have nothing to do " 1 

widi the certificate^— That brings it to the general queftionj '^^l^j^^^ 
Whether a bankrupt, after a commiflion of bankruptcy fued out, Fintoit. 
may not, in confideration of a debt due before the bankruptcy, 
tad for which the creditor agrees to accept no dividend or bene- 
fit under the commiflion, make fuch' creditor a fatisfaflion in 
part or for the whole of his debt, by a new undertaking and 
tgreement ? A bankrupt may undoubtedly contract new debts | 
therefore, if there is an objedlion to his reviving an old debt 
by a new promife, it mud be founded upon the ground of its 
being nudum paBum. As to that, all the debts of a bankrupt 
are due in confcience^ notwithftandiiig he has obtained his cer- 
tifictte; and there is no honed man who does not difcharge 
tkm, if he afterwards has it in his power to do fo. Though all 
legil remedy may be gone, the debts are clearly not extinguifhed 
in confcience. How far have the courts of Equity gone upon 
thefe principles ? Where a man devifes his eftate for payment of 
hit debts, a court of Equity fays, (and a court of law in a cafe 
properly before them would fay the fame,} all debts barred by 
tbe ftatote of limitations (hall come in and (hare the benefit 
^thcdevife; becaufe they are due in confcience: Therefore^ 
dU)Qgh barred by law, they (hall be held to be revived and 
dttrgcd by the bequeft. What was faid in the argument re* 
^»c to the reviving a promife at law, fo as to take it out of 
^ ftatute of limitations, is very true* The flighted acknow- 
^cment has been held fufficient ; as faying, " prove your 
" debt and I will pay you ;"— ** I am ready to account, but 
^ Qothing is due to you ." And much fligliter acknowledgments 
^n thefe will take a debt out of the datute. So in the cafe 
^ a man who, after he comes of age, promifcs to pay for good* 
^ other things, which, during his mfnority, one cannot fay he 
'^S contraBed for, becaufe the law difables him from making 
■"^y fttch contraft j but which he has been fairly and honcdly 
'applied with, and which were not merely to feed his extrava- 
8^ncc> but reafonablQ for him (under his circumdanccs) t0 
^^vc; fuch promife (ball be binding upon him, and make his 
^^^mcr undertaking good.— Let us fee then v^hat the tranfaftioa 
'* in the prefent cafe. The bankrupt appears to mc to have 
*«Bfaiided the plaintiflF, by drawing him in, on the eve of a 
^nknjptcy, to fell him luch a quantity of goods on credit 
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i777« It was grofsI]r difhoneft in him to contrail fuch a debt/ at a 
time when he muft have known of his own infolvencyy and 
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v*>r" which it is clear the plaintiff had not the f mailed fufpicion of, 
FiMT'oK. or he would not have given credit a^d a day of .payment in 
futuro. On the other hand, what is the condud of the plain- 
tiff ? H)e relinquifhes all hope or chance of benefit from a di. 
vidend Under the commiffion, by forbearing to prove his debt \ 
gives up the fecurities he had received from the bankrupt, 
and accepts of a notCi amounting to little more than half the 
real debt, in full fatisfa^^ion of his whole demand. Is that 
againft cohfcience ? Is it not on the contrary a fair confident* 
tionfor the note in queftion ? He might forcfee profpe£ls from 
the way of life the bankrupt was in, which might enable him 
to recover this part of his debt, and he takes his chance \ for 
till then^ he could get nothing by the mere imprifonment of 
his perfon. He ufes no threats, no menace, no oppreflion, 
no undue influence \ but the propofal firft moves from, and is 
the bankrupt's own voluntary requeft. The fingle queftion 
then is. Whether it is poffible for the bankrupt in part or for 
the whole, to revive the old debt ? As to that, Mr, Jufticc 
Afion has fuggefted to me the authority of Bailty v. Dillon% 
where the court would not hold to fpecial bail, but thought 
reviving the old debt was a good confideration. The two cafes 
cited by Mr. BuUer are very material. Lenv'u v. Chafer i P. 
Wms, 620. is much (Ironger than this ; for that fmelt of 
the certificate \ and the Lord Chancellor's reafoning goes fully to 
the prefent queilion. Then the cafe oiBarnardifton v. Couplandj 
in C. B. is in point. Lord Chief Jufticc Willes there fays, 
«* that the revival of an old debt is a fufficient confidera^ 
«* Hon.'* That determines the whole cafei Therefore I am 
of opinion, that if the plea put in had been formally plead- 
ed, the merits of the cafe would not have been fufficient to bar 
the plaintiflt^s demand. 

Aston Juftice. — As a cafe of confcience, I am clearly of opi<» 
nion that the plaintiff is entitled. Wherever a party waves 
his right to come in under the commiffion, it is a benefit to 
the reft of the creditors. In the cafe of Bailey verfus Dillon^ 
the court on the lafl day of the term were of opinion, " that the 
<< defendant could not be held to fpecial bail \ yet they would 
** not fay that he might not revive the old debt which was clearif . 
'< due in confcience." — A bankrupt may be, and is^hcld Co be 

difcharged by his certificate from all debts due at the time .of 

ihe 
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tie commi$on : But ftiU he may make himfelf liable by a new 1777. 
t>romife. If he could not, the proviGbn in the ftat. c Geo. 2. • - 

TxUtMAN 

f. 30.yi5, XI. by which every Jecurity {or the payment of any verjus 
debt due before the party became bankrupt, as a conjideraiion to 
^ cxtAioi to Jign Us certificate^ is made void^ would be totally 
nugatory.— -Lord Mansfield added that this obfervation was ex- 
tremely forcible and ftrong. 

Per Cur. Judgment for the plaintiff. 



Fin TOM* 



Rex 'Oerfus Churchwardens of Andover, P^edntftaf, 

][JPON (hewing caufe why an order of fcffions amending abfent. 
a rate for the relief of the poor of the parifli of Andover '^ "P?" T" 

A. 1 1 1 rt 1 moval of an 

ifaoiud not be qualhed, the order returned was in fubftance ad order of fef- 

^°"«»»: . ftntthat 

Upon hearing the appeal of John Pollen Efq ; ff^illiam Sweets certain per- 

^<f, IViUiam Neale, William Pithoufe^ John Carter^ Stephen to"be°added 
Holetvay, John Lytvood^ Edward Pearce^ Thomas Barnes^ and ^° * ^^J!" ^ 
George Dewar^ Efq j againil the rate made for the relief of the dering the 
poorof the parifli of ^//iivrr allowed the 2 1 ft of yi//y laft, com- liJJcnded 
plaiuing of their being aggrieved by fuch rate or afTeffment, accordingly, 
^is court is of opinion and doth adjudge, that Mr. Jo/eph Wake* omit to 
fi^d is the proprietor oijlock in trade as a draper in the parifli ^choerf 
^^ Andover to the amount of three hundred pounds \ and that the had notice 
profits of fuch his trade are fifteen pounds per annum j and that VnSrShv^ 
^^ ought to be rated towards the relief of the poor of the parifli •'^^^ on 
^^ Andover^ in refpeft of fuch ftock and profits, feven pence iti/&uL* 
«»ch rate, in the rate appealed againft. ^f '^'T*'*/ 

The order then fet forth an adjudication of the ftock in trade property is 
and profits of fix other perfons in like manner ; and how much [JJ.^**'** ^* 
^ch Was to be rated in refpeft thereof, and then proceeded as 
follows : 

And in order to give relief to fuch appellants in the premifes^ 
^ court does order the faid rate fo appealed from to be amend" 
^i by putting into fuch rate, a rate on the faid J(ifeph Wakc'^ 
^d of f^ven pence in refpe£t of fuch his ftock and profits ; and 
^ the faid J. Bunnery of threepence halfpenny in refpe£k of 
iQch his ftock and profits ; on the faid Mary Smith of twopence 
"^Upenny in refpe£\ of fuch her ftock in trade and profits; oti 
^c laid Jane Worgan and Benjamin Worgan twopence half* 
pconj^io refpeil of fuch their ftock in trade and profits \ on the 

K % faid 
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X 77^1^ &id William Reading of twQ{>en(;e in rcfpe£l 9i i^ack his (lopk Hi 

t:- " trade and pfolits ; on the faid Thomas Parry of twopence in 

v.-^/vi refpe£l of fuch his (lock in trade and profits / and on Uie faid 

pWcH- Peter Parhr of three balfptnce in refp^£l of fnch hie (lock in 

hardens ot , , ' r* 

Ay Dov£». trade and profits. 

Then it fct forth that at an adjournment of the faid fefiions 
the juftices amended the fame rate, £5*/. - and (et out the order 
of amend nhent verbatim^ 

' Mr. Wallace and Mr. Burrough fiiewcd caufc. Mr. Bur-^ 
rough*B argument was as follows^ 

The qucftion now to be decided was at reft for a great num- 
ber of years : I believe it may be fafely averted that the whole 
kingdom was fatiaficd of the legality of including this fpecics of 
property in rates for the relief of the poor» from the making 
of the ftatute of Elizabeth to the beginning of the prefent reign. 

Some doubts have of late arifcn 5 but whenever the fiibjeii has 
been agitated, the quedion has been unfairly dated 1 for it ka» 
ever been put in this manner. *< Is pcrfonal property rateable 
« within the meaning of the ftat. 43 Eliz. ? '* I have been fre- 
quently told thai it is not rateable -, becaufe there are no fuch 
words in the ftatute. This is certainly true ; and wvts 1 to 
ground my argument on the ftatute only, fome difficulties might 
arife: But every day's obfervation convinces us, that if we can- 
not difcover the full meaning of the Icgiflature from the words 
of a ftatute, there are other fources from whence infovmation 
may be drawn. I ftiall endeavour therefore from other fource^ 
and from the expreflions of the ftatute a^fo, to prove, that tb^ 
legiflature meant (and have fufficiemly declared their meaning) 
that every inhabitant fliould be affefled to rates for the relief of 
the poor ^ not in rcfpe£l of his pcrfonal property, but h\»per/onal 
ability. 

This mode of confldering the queftion will obviate one great 
ground of argument which is urged by the pofTeiTor of ftock in 
trade, "That as in early times the quantity of peribnal property 
•* was very fmall, it was beneath the attention of the Icgifls 
^* and' therefore it is to be prefumed that the parliament did no < 
'« intend it fliould be rated." 

The propofition I hope to maintain being that the inhabitant 
b liable in refpe£l of his pcrfonal ability^ the argument allude^ 
to is inapplicable to the queftion ; becaufe if it werepoQible tfa: 
a new fpecies of property -fliould arife, whi<^h could not 
conftrued to be cither real or pcrfonal property, the poflcflTS: 
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^uld ftin be liable to the charge ; Bectulc fuch property would 1777, 
tncreafe his ability, ■ 

In Older thoroughly to invcftigate the qucftion, the firft in- ^^rfus. 
quiry fliall be, whether at the common law there was any method Church» 

r«r/» r t f. rri- » wardens of 

or railing fums for the rehef of the poor, I conccire that AKPovsa* 

the inhabitants of the parifhcs were at all times^ previous to the 

paffing the ftatiites on the ftibj^ft, bound to provide for fiich 

of their body as were uiiable on account of infancy, fickncft, 

and poverty, to maintain themfelves ; and that a rate made by 

the majority of fuch inhabitants would have been "binding 

on the reft. It is laid down as clear law in 5 Co. 6^, in the 

Chamberlain of Lcndon^s cafe, <* that the inhabitants of a town» 

*' without any cuftom, may make ordinances or by-laws for the 

*' reparation of thcchurch or ahighway, or of any fuch thing which 

** is for the general good of the public : And, in fuch cafe, the 

^ greater part (hall bind the whole, without zny 'cu/tom. But if it 

" be for their own private pro/it^ as for the well ordering of thei^ 

" common of pafture or the like, tberej luithout cufiom they cannok 

"make by-laws.'' In Moore 580. in the cafe of Davenattf 

iniHurJis^ Cote, who was then Attorney General, contended, 

that a by-law made by the company of merchant taylors wa« 

W,becaufe it was contrary to the nature of a by-law; for (hi 

Emitted) that a by-law ought to be made in furtherance of 

th< public good, aitd the better execution of the laws } and not 

in prejudice of the fubje£tor for private gain. In Hobart 2 1 a* 

it is laid dow^, *< that all the parifiiioners or townfmen of one pa* 

^ rifh or town, may make by-laws «, for they are by common law 

** (asitwere) incorporate for fome neceflitles both common an4 

'' peculiar to that diftin£l body, as for repairing their church of 

*' the like." It is obfervable, that neither in thofe books or ifi* 

*oy other that I have had recourfe to^ is it faid that rates were 

^cr in faft made for the purpofe in queftion ; blit in all of 

^^m mention is particularly made of by-IatOi for repairing iht 

^irch and highways. It is impoflible to difcover with certain- 

^ whether any rate was in early times made for this purpofi! 

^^ not. It is likely that none was made .for a great num« 

^^ of years preceding the Reformation ; and that for a plain 

?^fon : The poor met with fopport from another quarter. 

J^^is accoonti for the (ilence of the books on this head ; 

^t fincc the reafop affigned for the legality of a by*law fot 

^^ nnrp fc of repairing a church or highway is, that it ik 

^^ the f/meral goci of tiff public f I need act attempt to prove^ 

vK3 that 
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1777. that the feeding a ftarving^infant, or reftoring the (ick to healthy 
would have been more conducive to the general good, than the 



'berjits repairing a dirty road or rebuilding a chorgh fteeple : For it is 
^Jdc^'^f ^'®"* the lower clafs of people that our fleets have always been 
Aiipovxjt. manned. T{ie induftry of the poor man has ever fupplied the 
kingdom with the neceflaries of life. I contend then, that a race 
which would'have been neceflarilygroduAive of great benefits to 
fociety would have been good at the common law. But it mud be 
remembered that the Mirror tells us, that ** at the common law 
<* the poor were maintained by the parfons, vicars, and by the 
^' pari(hioners \*' and that this paflage is exprefsly recognized by 
Mr. Juftice Fofier and Mr. Juftice JVilmot^ in The King verfus 
Loxdahf I Bur, 450. who both agree in admitting it to have 
been the common law of this country. 

This affords a very fufEcient foundation for contending, that 
inhabitants of parijhes might, before relief was given by ftatute, 
have aJfemhUd^ and that a rate made by the majority would have 
been binding on the rejt \'htc^Mk it would have been in further- 
ance of the public good and the better execution of the laws* 
Why then was not the common law enforced in the manner I 
have contended it might have been ? The anfwer to this quef- 
tion is, that it is agreed by all who have thoroughly confidere4 
the matter, that from the early ages of Chriftianity to the sera of 
the Reformation^ the poor were maintained partly by the church, 
partly by monafteries and religious houfes \ and where thefe 
provifions were defediive, the reft was made up by voluntary 
contributijDns. Shaw^s^PariJbLaw^ 135. i Nelfon^^g* 3 Burn^ 
273. I Bur. Rep. 223. I am well aware that a very learned 
gentleman, who has obliged the world with his obfervations on 
the ancient ftatutes, is of a different opinion *• In his ob(er-r 
vations on the ftat. 31 Hen, 8. c. 13. which vefted in the 
crown the larger monafteries and confirmed the ftat. 27 Hen. 
S* c. 28. by which the lefTer monafteries were granted to 
King if, 8th 5 there is a pafTage to this effecl ; " It is generally 
^< fuppofed that the difTolution of the monafteries occaGoned the 
f^ provifion for the poor in the latter end of Queen E/izaieth*% 
« reign, which I ftiould much doubt. In the firft place, I do not 
** find that great numbers of poor aye fubfiftedby the mona(terie< 
^' which continue ftill in the Roman Catholic countries* Dr. 
^* Duearrel informs us, that he paid a particular attention to this 
f^ point in the province o{ Normandy 5 and could not difcover that 
?5 tb^ PP^^ ^*^ ^^y vjjry confiderable charity or fupport from the 

t farrln^ten ei\ th« Aatutef^ 450. 

^ rch$ioui| 
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" religious houfcs. Befides this, the 43 EUz. was near fixty years 1777. 
^ after the difTolution ; and if the poor, at any time, found the * 



R.FT 

•'difference, it muft have been more confiderably felt in the firft vnfut 
" years after the ftatute took place."— When the learned writer ^jj^j^j of 
penned this obfervation, it is clear that this circumftance mud Anpovcb. 
have cfcaped his notice ; that the iirft ftatute for the relief of 
the poor pafled in the fame year in which the lefler monafteries 
were granted to Hen. 8. The legiflature forefaw that great in« 
conYeniences would be felt by the poor at the moment their bene- 
fadors were deprived of their pofleflTions : A law was therefore 
pafled to obviate thofe inconveniences *. The' palling the ftatute 
at this period feems beyond a doubt to have eftabliQied the fa£ty 
that before the Reformation the poor were chiefly fupported by 
the monafteries and other religious houfes. 

At the common law then, the poor were to be maintained by 
the ^arfon^ vicar, and parijhionert ; and if the ftat. 27 Hen. 8. 
c- ^. had not made fome proviCon for their fupport, the ppwer 
in the inhabitants of making rates muft have been executed. 

The court will now expe£l that I fliould prove that the pa- 
rifluoner was liable to this charge in refpeH of his perfinal ability. 
In order to make out this point, I fliall ftate to the court the 
Kfolution of the Houfe of Commons in the year 172a, as to the 
nght of ele£tion of members to ferve in parliament, for the 
borough oi Dorch^er. The right of elefting burgeiTts for that 
I>oroagh is by this refolution faid to be << in the inhabitants of 
** the faid borough paying to church and poor in refpeft of their 
'* ptrfonal eftates, and in fuch perfons as pay to church and poo^ 
** in refpedi of their real eftates within the borough." 

The refolutions of the Houfe of Commons in matters of elec- 
tion are binding authorities : they are exprefsly made (b by par- 
^^naent. This refolution does not create the right to vote, but 
'^ declaratory of a right that exifted before \ and which indeed 
^Xiftcd before the earlicft parliamentary provifion for the relief 
®f the poor. 

It proyes clearly then, that at the time when this right of 

noting accrued, the inhabitants of certain diftrifts were rateable 

^9 the poor in refpcfl of their perfonal eftates. The franchife of 

Opting in refpe£k of fuch property could never have exifted, un- 

^?^the inhabitant had been aflefTable to the poor firft. Before 

* ^ Reformation then, when the firft ftatute on the fubje£l 

Pafled, the inhabitants of Dorchejer were aflcflible to the relief 

®t Ac poor for ihtiv perfonal ejiates. 

• Sut 27 HeH» S. r. 95. . - 

K4 In 
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jyfj* In the next place I contendi that the feveral (latutcs upon the 

•— — ""^ fubjecx were made* in ccnfirmatlcn of the common law ; and that 

nfirfut as feveral of thefe ftatutes exprefsly threw the burthen on all 

^rdew of ^^^ ^^^^ able to contribute, they have explained what partly 

AMsofix. indeed wanted explanation ; that all who were able to contri* 

bute were liable to the rate at common law, and that it was 

totally immaterial whether the ability of the inhabitant arofc 

from the enjoyment of real or perfonal property. 

I will now (hortly (late the fcvcral ftatutes from the Refor-^ 
fnacion to the 39 Eliz, which will, I apprehend, prove, that I 
have very fufBcient grounds for confidering them as confirmative 
of the common law. The firft in order of time is, ftat. 27 H^ 
8. r. 25. By this a£l parifties were to find and keep every aged 
poor and impotent perfon who was born or had dwelt three years 
within the fame, by way of voluntary and charitable alms, to 
be gathered of the good Chriftian people within the pari(|i on 
Sundays and other holidays. The 2^ is ftat. i Ed. 6. r. 3.7^/?* 14^ 
which enacts, that lame, fore, and impotent perfons were to be 
taken care of where they were born or had been moft converfant 
for three yenrs. It direds that cottages (hould be provided for 
^ them, at the coOfs of fuch places, and they were there to be re- 
lieved and cured by the devotion of good people. 

The parliament, having at thefe periods in their memory the 
examples of the former proprietors of the religious houfes who 
had voluntarily fupported the poor, imagined it would be fuflS- 
Cient to recommend charity to the inhabitants of parifhesj an4 
fuppofcd compulfivc fteps would not be neceflary. 

The next ftatute is the ^^6 Ed, 6. c. 2. which direAS| 
*« that every year, in Witfun-w^ehj the minifter and church- 
<< wardens in every parifti after fervice (hould appoint two in- 
«< habitants to the office of coUeflors, who on the next Sunday 
*' were to afk and demand of every man and woman, what they 
f* were contented to give weekly; and if any perfon, being 4i*i 
f' to further this charitable work, did obftinately rcfafe to giv«" 
^< towards the help of the poor, the minifter was te exhort 
*^ him; and "if not then perfuaded, the bifhop was to fend for 
•* him, s^nd to take order for his reformation.'* If neither the 
exhortations of the minifter, nor the perfuafion of the bifhop 
proved eflrftual, the bifhop by th^ next ftat. 5 £//«. r. 3. wa^ 
to bind the party refufing pver tp the feffions, where he was to 
be gently perfuaded ; and if he ftill continued obftinate, the 
jufticesj with the churchwardens or one of them, virere to tz% 
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Iiim according to their difcretions in a weekly fumj and on re« lyyy* 
ftt£il to pay^ he was to be committed to gaoU 1 



There is not any thing in thefe laws from which it can be in- ^'x 
fened that the charge was intended to be limited to perfons of chor^ 
any other defcription than that of " inhabitants abk to contribute.^^ watdens of 
The three laft were repealed by 14 EH%. c. 5. which enaAs 
'* that juftices of the peace, in their divifion^ 0iould tax all 
'< and every inhabitant in every place known ; they were to appoint 
*' colledors and overfeers $ and if any perfon able to further this 
'< charitable work obftipately refufed to give, he was to be brought 
*' before the judices to (hew the caufe of his refufal ; and if he 
" did not obey their order they were to commit him to gaol, un* 
<' til he was contented with it/* This (latute was defe£live in one 
panicular; it did not give authority to the overfeers to raife a 
(lock for the employment of fuch poor as could not find work« 
The flat. 18 EHz. c. 3. therefore directed, that in all places 
where the judiccs in Eajler fclEons (hould think meet, there 
(hould be provided, of all the inhabitants to be taxed and ga- 
thered, a competent (lock of wool and other things as the couiw 
try is moft meet for. 

The two laft ftatutes 14 (5* 18 Eliz. were the laft that were 
10 force before the palTing the 39 Elvz. and it is material to 
obferve, that though a rate on any inhabitant^ in refpe£^ of anf 
property which created ability, would have been good ; yet ^ 
that a rate on a mere occupier of land^ who was not alfo an inha^ 
Utantt would have been illegal \ becaufe both thefe ftatutes 
confined the charge to inhabitants only. I muft obferve here alfo, 
that there is not the lead ground for contending that the parlia- 
lAcnt meant to con(ine the charge to inhabitants who pofiefled 
^^Jy particular fpecies of property. Whether vifibly able or not^ 
^^ the only matter to be attended to. And it was as much ia ^ 
^e power of the pari{h officer then, as it is now, to difcoTcr a 
^^a'g ability when it arofe from ferfitial property, as when it 
^oCc from real property. 

I (hall now endeavour to convince the court, that all, who were 
*^ffable under thefe laws, were affcffablc aUb under the ftat. 39 
^^^^. and ftill continue to be fo under ftati 43 ^/'s?. The legifla^ 
^^^'c did indeed, by the firft of thofe ftatutes, make the occupier 
^ land, who was not alfo an inhabitant, liable to contribute— 
^^^4 he continues to be fo under the latter of them. If it was not 
^H^ |)e^ond a |>o(ribility of contradi^oPi t)ut the parliament 

by 
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X777. by thcfc and the former ftatutes meant that general aUKty was to 
be the guide to the overfeers in framing their rates \ I might fair- 



^erjus ly contend that the parliament would in the ftat. 39 and 43 Eliz* 
mx^^' f ^^^* dropped the term mheiitant : It is of no ufe, if the perfons 
Amdovsr. are to be rated only in refpe& of the land ; for the word *< occu* 
•* pier' includes CYcry poffible cafe. The ftat. 39 Eli%. then, 
firft made the occupier liable. The idea of ability was (lill re- 
tained ; the zGt declared that the ncceffary fums (hould be raifed 
*• by taxation of every inhabitant and of every 9ccupier (f lands in 
*^ the parifh, to be gathered out of the fame parifh according to 
'* the ability of the fame." The parliament had undoubtedly be- 
fore them the former laws : They perceived that it was m the 
power of a crafty landholder to exempt himftlf from the charge, 
by living out of the pariQi ; they meant therefore to relieve the 
inhabitants, by introducing other perfons who in juftice ought to 
Ibare the burthen \ becaufe they had been benefited by the la- 
bour of thofe perfons for whofe relief parochial rates were made. 
Under this law tlie inhabitant was rateable for his perfonal ability \ 
the occupier for his land* 

In the conftru£):ion of ftatutes made in pari materid the law 
fays, that though made at different times, or even expired and 
not referring to each other, they fliall be taken aad conftrued 
together as one fyftem, and as explanatory of each other.— 
Whllft I was refiedling on this rule, it occurred to me that in 
order to difcovcr the full meaning of the ftat. 43 Eliz. it would 
he necefTary (after having found out how the law preceding that 
flatute ftood) to procure anfwers to thefe queftions. Was there 
any doubt of the meaning of that law ? Was it expired ? Does 
any thing intervene to ftiew that an alteration was defigned ? Is 
tliere any preamble to the 43 Eliz, c. %^ reciting the inconvenience 
of the former laws ? Are there words in the ena£ting branch 
of the new law manifeftly contrary to,and fubverfive of, the old ? 
The anfwers to thefe queftions difpelled all my doubts^ The 
meaning of the former law was plain, The (tatute ^a^ expired. 
Nothing intervenes to {hew that an alteration was defigned. 
There is not any preamble reciting the inconvenience of the 
former laws, nor are there any words in the new law contrary to, 
or fubverfivc of the old* What tlien is the legal confequence ? 
Courts of Juftice muft pronounce that the parliament meant 
only to revive the old law : Confequently the new law muft have 
the fame gonftrudion : And if a rate under the ftat^^p, jE//z. 
would have been good upon an inhabitant in refpe£k of his per^ 
final ability^ it is clearly good under the ftat. 43 £/;z.— On the 

expiratioQ 
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cipiration of the ftat. 39 E/iz. the parliament paflTed the law on 1777* 
which the queftion arifes. If this doubt had been ftarted whllft ■ 

the fonner of thefe ftatutes was iu force, the court could not ^^^^ 

have avoided giving judgment in favour of the landholders* Church. 

wardens of 

If I am right in this ^point, the landholders are now fecure of Amoovsk. 
a decifion in their favour : Becaufe the two laws in every mate-^ 
rial circumftance are fimilar. The title of the two laws is the 
fame; they begin with the fame words. If the parliament had 
defigned to impofe the whole burthen on the occupiers of tho 
fcTcral fpecies of property enumerated in the (tat, 43 Eliz. c. 2. 
and to have exempted the inhabitant, there would have been 
a preamble reciting the^inconvenience of the former law, which 
would have faid, that the perfonal ability of each inhabitant was 
not difcoverable : but as the parliament did not mean to make 
my alteration in this refpefl, nothing of this kind is to be found 
in the ftatute. All who read the two laws mud agree with Dr. 
Burn^ << that the flat. 43 Eliz. is but a re-enading of former pro- 
" vifions with very little alteration.*' 3 Burn. 479,— ffj/?. Poor 
Law 91. By the (lat. 43 E/iz. the rate is to be made by taxation 
of every inhabitant, parfon, vicar, and other, and of every oc- 
cupier of lands, houfes, tithes impropriate, propriations of 
tithes, coalmines, or faleable underwoods. Some few words are 
added after the word <* lands," which perhaps were not neceiary, 
as the word land is of a very extenfive (ignification, and would 
have comprifed almoft all (if not all) the property fpecified 
by thofe additional words. Near the end of the firft fe£lion is 
introduced the idea of ability, which was ufed in the ftatutes 
preceding the 39 Ehz. and in every one of them confined to 
rhe word inhabitant. The tax is to be gathered out of the 
parilh according to the ability of the fame parifh. Thefe words 
^vng been in all the former laws coupled to the term inhabit- 
^ot, muft be conftrued as referring to, and explanatory of that 
^otd in the prefcnt ftatute. At the moft, it can only be ufed 
^ the conftru£lion of inhabitants, parfon, vicar, and others ; 
becaufe the words " occupiers of lands, houfea, i^cJ* of them- 
^Ives authorife a rate on the occupier, for the value of that 
property : The fubfequent words therefore have no force if ufed 
^ €^p)4natpry of the fecond branch of the fentdnce ; but they 
^^plaiq the former branch to mean tiu ; the inhabitant (hall be 
•^ted according to his ability, when the property which creates 
^^t ability is locally Ctuate within the pariib* 

It is fettled |hat an a£l of parliament muft if poflible be fo con- 
^^^td^ as to ^ive every |part foip^ e&{l ; bccaMfc the legiflature 



j5^ Hilary term tyGioncEiiL a*. 

1777* cannot be fuppofed to have tifed unnecelTary words. If the ftatate 

^ be conftrued in the way I contend it ought to be, eterf psLtt mfiH 

^^? hare fome eSe£t( ifotherwifci the words I have now endcm* 
Church, voured to explain are not of the kaft ufe. 
Kutiovti. The (latute 43 Eliz. is mifprinted both ki the Pdot Latvs, kniA 
I believe in other books. They have it in this manner, ** etcrjf 
^ inhabitant, parfon, vicar and other, and of every aiit^ oc- 
^* eupier of lands," Wr. i but in Rajfall, Ruffhifod^ PicieH^g and 
Cay^ the words are, *• every inhabitant, parfon, vicar, and other, 
•• and of every occupier of land, (ffe.^ But for the fake of the 
^umentj I beg tq confidvr^ how the ftat. 43 EUm. ought to 
have been conftrued if it had introduced a new law. And here 
It is clear, that the prefumption ought to be that the parliament 
intended to throw the burthen on ihofe who in juftice ought td 
bear it. Who then arc thefe perfons ? The clergy, the far- 
mer, the manufadurcr, the tradefman, and indeed every othef 
perfon who is indebted to the poor man for his labouri and il 
of ability to make fome rttum for it. 

It muft be prefumed that thtf legiflature of this cbutttrj^ 
whenever they irapofe a charge on the people, are' direded bf 
the well known rule of the common law, quifentiunt commoduni 
Jinttre dehent ei onus. The burthen ought in the cafe nowf 
vnder confideration to be general ; the expreffions of the ftatute 
ettend to, and fairly juftify a rate on the perfons of all wh(^ 
feap this advantage, provided the property, in rcfpe£l of which 
the perfon is taxed, lies mthin the partjh in which the proprietor 
Kres. 

It will be very material in this part of the argument to (hew^ 
that the parliament fo long ago as the year 1670. 22 Car* 2« 
bought perfonal property liable to this charge within the 
flat. 43 of jS//z. By the ftat. 2a Car. 2. c. 12. called an ad- 
ditional aft for the better repairing of highways and bridgest 
fe&. 10. it is enafted, " that where the juftices of the peace at 
<* their quarter feffions (hall be fully fatisfif d that the common 
*« highways,, caafeways, or bridges, cannot be fufBctently 
<* amended by means of the laws now in force, without the heljrf 
« of that aft, in al) fu6h cafes one or more affeflfment or afle^ 
«* ments upon all and every the inhatiiantSy owners, and oecupiert 
^* of lands, houfes, tenements, and hereditaments, or any perfonai 
•« efiate USUALLT rateable to the pm' within any fuch parifllj 
«« (hall be made, levied, collcfted, and allowed, by fuch perfomf 

^ and in fuch manner as the juftkcjf' inr fcflians (hoold tbinH 
^< meet,** 

Iode« 
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bdcpendent of authorities, I conceive that a rate on the per* T777. 
feo4 ability of the inhabitant, is within the words and meaning — 



of the itat. 43 JE//Z. But if the court has any doubt of the coa« ^^1^ 
ftnidion of the (latute when confidered by itfeif, without at* Chv^^li. 
tention ^ the authorities ^ yet no doubt can remaia after a Ajt»«f^sit« 
ieriousconfideration of the cafes and opinions to be found in th^ 
books. The firft in order of time is the anfwer to the i8(l| 
qucftion in the refolutions mentioned in Dalton : The anfwer 
ezpreCdy fays, <^ that the perfonal vifible ability of the inhabitant 
" may be rated." Some one has endeavoured to dcftroy th« 
audiority of thcfe refolutions by prefixing a note to th^m; in 
which it is faid^ that though they u ere the opinion of Sir Robirt 
Hmtb^ yet the judges differing from Sir Robert in fome thing$» 
th^y never came to a refolution. This note I apprehend does 
not deferve any attention ; becaufe the refolutions are exprt* (sly 
lecognized by Hutton and Crohe^ in Sir Anthony Earbys cafe^ 
zBu^, 254. Thefe judges could not be miflaken ; for it ap« 
p^ars in DugdaU^s Chronica Series ^ page 104 tsf io8« that Sif 
J^trt Heath was made judge in 1628, and Hutton \a 161 7* 
Tbey were both on the bench when Sir Robert fubmitted his 
opinion to the twelve judges, and they both exprefsly (ay (and 
tbey could not be miflaken) << that the twelve judges agreed 
" to the refolutions." In Sir Anthony Earby% cafe, Hutton and 
Cr»if determine a cafe fubmitted to them on the authority o( 
thefe refolutions, and they both agree in faying *< tha( the a(p 
^ fefltnents for the relief of the poor ought to be made according 
•* to their viftble ejlate real and perfonal J* Dalton was of th^ 
fiuoe opinion alfo, as appears in his Jujlict^ c. Ti- page \6^ ii 
i85« He fays, '* the moft reafonable way of taxing land is ac« 
'' cording to the pound rate \ and where a perfonal eftate» a^ 
^ goods, money, i^c. are taxed, it ought to be in the fame pro-r 
^' portion as the lands, viz. the value of 100/. at 5 per cent!* 
The text cafe is the King and St. Leonard's^ Shorfditcb^ 10 ^. 3« 
^4.483. 12 AUd. 212. p. 21. This is a deciGon in point. 
Aod though the court (hould think that the refolution of the 
^clve judges in Dalton^ the opinion of Hutton and Crole- on 
Sir Anthony Earby\ cafe, and the opinion of Dalton alfo ought 
^ to have weight in this decifion, ftill this cafe is free from 
***nr objeQion. The court of Kin^s Bencb^ after argument on 
^queftion, determined, that /riy^/ property was afleiTable. 
^here had been two rates made in this cafe ; in the firft the 
f^rfeers bad offnitt9d tp i9Xt perfonal propertv : Oa appeal to the 

feffiona 
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1777. fei&oti8 the rate was for that reafon qua/bed^ and a new rate or- 

* ' - dered on real and perfonal eftates. The court of King*i Bend 

wrfat confirmed that order. As to the fecond rate, which was made 

Charch- ju confequence of the order of feffions. the churchwardens 

waraeniof . , 

andovsji. had in it taxed real eftate ten times more in proportion 
than perfonal eftate. On appeal to the feffions, the feffions 
quaflied this rate likewifct and the court of Kin^s Bench con«* 
firmed this order alfo. In the ^ueen and Barkin, 2 Ld. Raym^ 
1280. three judges of the court of King^s Bench ^ on a queftion 
fubmitted to that courts were of opinion, that a farmer for his 
ftock was not taxablct Lord Holt thought he was ; but they 
all agreed in the only point material to this queftion, that a 
tradefman was rateable for his ftock. Lord Hate^ who had well 
confidered the fubje^, in his fcheme for the relief of the poor 
fays, << it is very plain that ftocks are as well by law rateable 
*^ as lands, both to the relief and raifing a ftock for the poor.'* 
In The King ▼• C/erkenwell, Foley 23. HiL 2 G. i. an order con- 
firming a poor rate which was made according to the land-tajc 
was quathedi fiich taxation being unequal ; becaufe perfonal 
eftate in the public funds is not chargeable to the land-tax, tha' 
it is to the poor. 

To thefe determinations and opinions may be added the fen* 
timents of all the writers on the poor laws. Tliey uniformly 
agree in admitting perfonal property to be liable to the chargef. 
2 Nelf. 53. 2 Shawns Jujlice 149, 152. Shawns Parijb Lata 243[« 
248. Dr. Burn^ 3d vol. 481. In Vtner*s Abridgment^ tit. Poor, 
E, 8. there are fcveral notes to this purpofc ; " a (hop-keeper 
** fliall be charged to the poor-rates for the goods in his ftiop.** • 

Within a few years feveral attempts have been made to ob- 
tain the decifion of this court on this fubje£t : But it has unfor- 
tunately happened, that the queftion has not been fairly bc^ 
fore the court in any one of the cafes from tlie feffions. /Phis was 
the £ate of The King v. Canterbury^ The King v. Whitney^ iuid The 
* ^tf/Ttf, King V. Ringwood.* In the firft of thefe, which is in 4 Burr* 
2293, Mr. Juftice j^on is reported to have doubted on the fub- 
jeA, and to have faid, it was odd that ever fince the caufe ill 
Bul/lrode, which was above 140 years ago, the rule faid td 
be then fettled (hould never have been carried into executioft* 
But it is a faft, that for a long time perfonal property has beea 
rated in the parilh of Andover^ from whence this queftion comes. 
In many other parts of the kingdom the fame pra£lice has pre-- 
. vailed \ at Alton in HamfJInre^ at Lynn^ Norwch, in many 

pariibcs 
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pariflics in the city of London, at Bradford, Trowbridge^ War mi n* t^^7• 
Jier, Frome, and o-her Towns in WUtJbire. 1 am told likewife 

that it 18 the fame in many of the large towns in the North. ^trjut 
In 4 Burr. 2295, the reporter mentions the cafe of The King J^^^^^ 
verfus Tit churchwardens and cverfeers of Ringwood\ and he Am^vca. 
faysi ** that this queftion was pretty nearly, if not quite fettled 
*< by that cafe," — But this is a miftake \ for that cafe turned on 
the determination in The King v. Whifmy \ the feffions had 
-quaflied^ where they ought to have amended the rate according 
to the direAions of ftat. 1 7 Geo. 2. 

At to the difficulties which it is faid will attend the rating this 
property, and the inconveniences which it is fuppofed will enfue 
^rom a determination in favour of the landholders ; namely, that ^ 
the overfeers cannot know what property a man has, or what is 
the yearly produce of fuch property : the anfwer is that thofe are 
inquiries not to be made here \ they are mere matters of fact, 
and muft be determined below. In the prefent cafe, the appel- 
iaifts have fatisfied the juftices that the feveral perfons whofe 
names are added to the rate, did poiTefs certain quantities of pro- 
perty, and that they had the moderate yearly profit of five per 
cent, upon it. It is frequently faid, that an overfeer cannot juftify 
entering the houfe of a tradefman, nor can infid on feeing his 
books, for the purpofe of difcovering his ability to contribute, 
I admh that no eiprefs authority is given by the ftatute, nor 
was there any whilft the former laws were in force ; but then 
it muft on the other hand be admitted, that no authority is 
given by that aA, nor had the overfeers any power under the 
old law, to enter on the land, or to take any ncceffary flep 
towards obtaining a knowledge of the value of the occupier's 
landed property. This argument therefore, if it has any eflFed, 
iDttft prove that no tax whatever c^ be impofed either on the 
^cfman*8 profits, or on any one of the kinds of property 
tnamerated in the act of parliament. How can the value of 
either lands or coal«mines be afcertained without an entry on the 
land$, ^c. ? 

A fccond argument is, that no fair rate can be made without 
«dufting debts. But this is begging the queflion; for the 
*^tfman ought firft to prove that the law intended debts (hould 
be dcAiftcd. Many of the opinions that have been ftated to- 
^^h fay that the vifible pcrfonal ability is to be rated : This 
Items to me to exclude debts. There is no dccifion that fays, 
<tttsou^ht to be deducted. If the law be fo, does it not 
1 3 extend 
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extend alio to real property ? Are not mortgagea to be dedoCbed? 
I cannot fee why there fhouM be all this anaiety for the tradef* 
atuuiy and no atten^on to the cafe of the landboldeia. Whether 
the debts are to be deduced or not» U immaterial to the dedfion 
of the prefent cafe ) becaufe in this order, which I conceive we 
are bound to adhere to as much as a fpecial veidtA, the profits 
are found to be 5 ^ cent : and profit means a clear fnm after 
dcdufling all charges. Since then, according to this mode of 
reafoning, neither the value of land or perfonal property can be 
afcertained with certainty; it will be neceflary to confider, how 
it has happened that any provifion has been made for tbc poor, 
and why all mankind have fubmitted and from tiine to time paid 
their (hares of the afieiTments. The overfcers and the inhabkanta 
have proceeded amicably ; and that for this reafoa % ualefii they 
had done fo, the poor muft have ftarved. 

It is probable that in early times they aflembled in Teftry^ 
and agreed what each individual's portion of the charge (hoold 
be* It will be faid perhaps that this being once donct as far as 
it concerned land, it might ever after be ufcd as evidence of 
value :- This is noanfwer \ becaufe lands muft be rated accord* 
ing to impiovements. One man's land rgay continue in the fSinac 
ftate ! — Another's may be worth one third more Large traAs^ 
which for a long period m.iy have bten in the occupation o^E" 
one man, may by ptivzte conveyances be transferred to texm. ^ 
How then can an overi'eer know, what portion of this trad 
of the ten occupies ? Nothing could be done in fuch a caCe 
without ailmiflTions from the mouth of the occupier .— T-h^ 
cannot be Forced from lum* The cafe 1 have now put ia-a v^r jp 
common ont fince the fr; quency of inclofing parilhes. Land 9^ 
the value of which bciore was known^ are, under inclofing a< 
convened to different perfons. Large pari(hes» which for 
century h^^vc been occupied by two or three farmers only^ 
divivied among (\ a dozen proprietors* What method has 
overfcer of ctifcoverinjj the value of each of thefc portions ? *^ 
can only be done by the parties admitting them to be of fo] 
certain \alue. If the party is obRinate, the overfcer muft 
him at dii. Tction : And why fliould not the obftinate tradefin^*^ 
be hti'Mc to tliis inconvenience. 

The moment the court has determined that the order of 
lions is right, the inhabitants of parifties muft aflcinble» 
by mutual conceiTmns aurcc how the charge fliall be divide^* 
An honeft man will never obje^ to giving in a fair accovnt ^ 
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biipropfrty; odicrs will perhaps be backward| and attempt to 177.7. 
tiofflpel their neighbours to (hare what ou^htto come from thdr 



Rix 
pirfet. If this (hould be fo, the overfeers moA get the beft in- wrfrg 

formation they can : And they will always (as the overfeers in ^^"^'"^ 
theprefent cafe have dope) value the proSts of their trade at a AMi>«vsa. 
nch lower fum, than in the opinion of every one they amount 
to» If any one thinks himfelf aggrieved by fuch a rate^ he 
vuift appeal and fatisfy the juftices that he is injured. The 
jtfttces have power to give him redrefs, and to order him his 
cofts. On the other hand, a decifion that this property i^ not 
meaUci will ruin the landholders in the populous towns in dif- 
ferent parts of the kingdom. It will alfo deprive many of the 
people of England of the mod valuable privilege they at prcfent 
enjoy, that of faying who (hall reprefent them in the Houfe of 
Commons. In the borough of Dorchejler this muft necefTarily 
be Ae cafe. It was the opinion of a very learned man. Lord. 
't^nghafif that where the law is known andkclear, though it 
'^ aneqmtable and inconvenient, the judges mud determine as 
^he law is, without regarding the unequitablenefs or inccnve* 
*iency. Thofe defers, if they happen in the law, can only be 
'tmedied by parliament ; therefore we (ind many (latutcs repeal- 
^1 aod laws abrogated by parliament as inconvenient, which, 
'^ore fnch repeal or abrogation, were in the courts of law to 
Oe firiQ:ly obferved. But where the law is doubtful, and not 
Olear, the judges ought to interpret the law a& is mod confonant 
"^t) eqiiity, and lead inconvenient. 

In the prefcnt cafe the law is clear : but if it were, not fo, it 
^Ktill wotiM be mod confonant to equity, that all fliould contri- 
^Mite to the relief of the poor who are of ability to do fo. I 
ope cherefbre chat the order of. fefEons will be aflirmed. 
Mr. Dunning contra^ obje£led that the order on the face of 
t Wat bad, inafmuch as it did not appear^ that the fcveral per« 
Tons whofe names were added to the rate by order of the quar- 
feflions, had notice of the appeal, or litigated the quedion at 
^hc felSons. They were therefore without redrcfs ; for it ne- 
^eflarily precluded them from their appeal. The feflions as to 
tiiem made an original rate, without having given them an oppor* 
'Canity of defending themfelves. 

. The Court held this to be a fatal objeftion \ and therefore that 
tie order of feflions ought to be quafhed. 

Lord Mamjield, upon the general point, faid, it is a vriy 

cBferent queftioD, whether perfonal eftate is to be rated to the 

VoSi.n. L intent 
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J^^^. ixtmt in which it hat been argued to day, or not to be rated at 
all in any (hape, or under any circumftancea. It would mahe 



^igrjki the poor laws very oppreflive, if a man is to be taxed to the ex- 
^fdensf ^^^^ of his whole perfonal eftate and income. In that cafeycrery 
AMaovtA. man who has money in the funds, would beliable : Lawyers £or 
their fees ; foldiers for their pay, tsfc. But where men are occu- 
piers of houfesy and hare (lock in trade, whether fuch ftock in 
trade may be taken into conCderation is a very different queftioo. 
Some perfonal eftate may be rateable : But it mud be heal njifiklt 
property nvitbin the parijb. The geperal qucftion is too ex- 
travagant. It would be material to ftate what has been the ci^ 
tom of rating. If the ufage (hould be to take in (lock in trade^ 
there would be very good right to fupport it. Lee them there- 
fore try it on the fpecial circumftances of the cafe. 

AsTON Juftice.— *From the cafe in the 9th Car. i. there are 
A great many which fay that the local vifible property maj 
be rated — but the qucftion is, how it muft be done. Suppofe 
it were done by the overfeers in the manner done here : if no* 
tice is given to the feveral perfons rated, and they think them* 
felves over-rated, they have an appeal to the feiBons. So t£ 
a houfe has been ufually rated for the boufe and ftock in trade 
altogether ; the rate is fo fpecified ; and if the perfon has an 
obje£lion, becaufe he is mounted too high, on an appeal, all 
that is a matter to be laid before the juftices at fcffions, who zSk 
as jurymen with refpefi to the fa£b, and judges as to the de» 
cifion. Then the immediate point fpecified in the appeal ii 
produced. For notwithftanding the ufage, if upon the general 
queftion, which is what they are now aiming at, it fhould turn 
out to be the law that perfonal property is rateable, if that is 
the law, it muft be rated then ; though it never was fo be* 
fore. — I (hould think if the ^^Qi was fairly ftated on ad appeal, 
perfonal property, if by law rateable, might be called «pon 
notwithftanding the ufage. Per Cur. Rule abfolute* ' 



Jlfl^^l^ BULLER VerJUS HARRISOf^. 

Mr. jufticc TJPON (hewing caufc why a new trial (hould not be 
It iromy'bc granted in this cafe. Lord Mansfield read his report as 

paiflbymif- follows: 
tike 10 an , . ^ 

a/ent, and placed by him to the account of his priacipal, but not faid tveft money had and re«" 

ce ve<I fo the ufe o^ the perfon fo paying it by miaake wili He againll the a$enr.— >The mere /M^f— 

jmg lucb money in •tittmt or mahttg reft, without any new crtdit given, firefli biUs accepted or for— 

khcriLm adyan<^ <^r |lif principal in confeqvcncf of it^ it not c^uiYaknt to a payment of it over — 
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This was an a£iion for money had and received, brought by l^^7* 
the plaintiff againft the defei.dant, to recover back a fum of 



1,1 ooL paid him as due upon a policy of infurance, as agent for ^^n,^ 

the infured, Meflrs. Ludlow and Shaw^ refident at New JTork. Hahiisom* 

This fum the plaintiff had paid, thinking the lofs was fair. 

Notice of the lofs was given by the defendant to the plaintiff on 

the 20th of April. Part of the money was paid at that time» 

and the remainder on the 6th of May following ; on which day 

the defendant paffed the whole fum in his account with Meflrs. 

Ludlow and Sbaw^ and gave credit to them for it againft a fum 

of 3,ooo /. in which they ftood indebted to him. On the 17th 

Qf May J notice was givei> by the plaintiff to the defendant that 

it was a foul lofs. At this time, nothing had happened to alter 

the fituation of the defendant, or to make it different from what 

it was on the 20th of /IpriL He had accepted no frefli bills, ad^ 

▼anced no fum of money, nor given any new credit to his ptin- 

cipaU ; but affairs between them and him remained prccifely in 

the fame fituation as on the 20th of ApriL The queftion at the 

trial was, whether this a£lion could be maintained againft the 

defendant, as agent of the infured \ which depended on this ; 

Aether the defendant's having placed this money to the account 

of his principals, in the manner before ftated, was equivalent 

to a payment of it over. 

In general the principle of law is clear ; that if money be 

nifpaid to an dgent exprefsly for the ufe of his principal, and the 

agent has paid it over, he is not liable in an adion by the per^- 

fcn who mifpaid it : becaufe it is juft, that one man fliould not 

be a lofer by the miftake of another ; and the perfon who made 

Ae miftake is not without redrefs, but has his remedy over 

^inft the principal. On the other hand it is juft, that as the 

^tnt ought not to lofe, hcQiould not be a gainer by the miftake* 

And therefore, if after the payment fo made to him, and before^ 

*^ has paid the money over to his principal, the perfon corrects 

^ miftake ; the agent cannot afterwards pay it over to his 

P^ncipal, without making himfelf liable to the real owner for 

^^^ amount. But the prefcnt cafe turns upon this ; that tl^e 

^S^ot was precifely in the fame fituation at the time the miftake 

^^s difcovered, as before. At the trial I inclined to think the 

plaintiff ought to recover ; but did not dhred^ the jury j and 

y^cy found for the defendant. I am fatisfied I miftook in kav- 

^g it open to the jury : For it is clearly a queftion of law, . not 

^ laatter of hiOt ; And in confcience the defendant is not en- 

h Z titlfd 
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1777. titled to retain the money. Therefore I (hould hare left Jt to 
the jury in this manner j if you are fatisfied that the money was 



^vcriV pwd by miftake, and the defendant's fituation not alteicd by any 
llAftKjtON. new cireumftance fmcc, but that every thing remained in tkc 
fame ftate as it was on the 20th of jlprU, you ou|;fat to find for 
the. plaintiff. . 

Mr. Bearcroft and Mr. Davenporty who fii'eWed caufe, infifted 

that the defendant had a right to retain the money in queftion. 

That the fliip, which was the fubjcft of infurance, was fuppofed 

to be fea-worthy ; and the obje£k of the voyage was to fatisfy 

-29100 /• part of the debt due to fthe defendant, their h&ox. 

They had infured, therefore, accordingly, and drawn bills on 

Holland to that amount ; which bills would undoubtedly have 

been honoured, if the (hip had come fafe. That upon the fliip 

4>eingloft, and the money due on the infurance coming into the 

defendant's hands ; be had given his principals credit for fo 

«much on account, and had ilruck the balance. This by the 

'▼erdift the jury clearly had confidered as a njl in the books of 

/ the defendant, and not a mere placing to account ; and there£ofO 

was to all intents and purpofes equivalent toa payment over* 

As to the U6t of there being no change in the fituation t)f. the 

defendant and his principals, becaufe the debt was not increafedy 

there was naneccflity that it (hould be increafcd; or that any 

-new credit (hould be given. It was fufficient that the money 

was fully carried to account by the defendant, and con(id€red by 

*faica as his property at the time, and for eleven days after. ^ It 

: might be too, that under this idea he was lulled into fecurity^ 

and did not take any means during that interval, to get the money 

• from New Tork. If fo, he would at leaft be a fuSerer by the 
i delay, if the verdi£l(hould be fetafide. 

Mr. Wallace and Mr. Dunning were in fupport of the nJc \ 
but Lord Mansfield thought the cafe fo clear, that his lordihtp 
•flopped Mr.. Dunning^ as being unneceflary to give himfelf any 
trouble. 

Lord Mansfield. — I am very glad this motion has been 

made : for I dedre nothing fo much as that all queftiohs of 

' mercantile law (hould be fully fettled and afcertained ; and it is 

• of much more confcquence that they (hould be fo, than which 
•way the decifion is. The jury were embanrafled on the quedion. 
- whether this was a payment over. To many purpofes it woul 
-be. It is now argued, that this is not a mere placing to account 

hnt 9k making refi. If it were^ it would not vary the cafe a ftraw 
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I TcrUy believe the jurjr were entangled in confidering it as a 1777. 
payment over. There is no imputation upon a man who trufts to ■ 

a mifreprefentation of the infured. It is greatly to his honour ; w^" 
but it makes it of confequence to him to know, how far his Haebison. 
remedy goes if he is impofed upon. The whole queftion at the 
trial was, whether the defendant, who was an agent, had paid 
the money over. Now, the law is dear, that if an agent pay over 
money which has been paid to hjm by miftake, he does no 
wrong ; and the plaintiff muft call on the principal ; And in 
the cafe of Mailman verfus »■ — >, where it appeared that ' 
the money was paid over, the plaintiff was nonfuited. Bat, on 
the odier hand, (hall a man, though innocent, gain by a miftake, 
or be in a better fituation th^n if the miftake had not happened ? 
Certainly not. In this cafe, there was no new credit, no ac- 
ceptance of new bills, no frefh goods bought or money advanced. 
In (bort, tio alteration in the fituation which the defendant 
and hit principals flood in towards each other on the acth of 
Jflril, What then is the cafe ? The defendant has trufled 
Luihio and Co. and given them credit. He traflicks to the coun« 
try where they live, and has agents there who know how to 
gtt the money back. The plaintiff is a flranger to them and never 
heard of their names. Is it confcientious then, that the defend - 
aotfliould keep money which he has got by their mifrcprefenta- 
tioo, and (hould fay, though there is no alteration in my ac- 
count with my principal, this is a hit, I have got the money 
and I will keep it ? If there had been any new credit given, it 
Wdttld have been proper to have left it to the jury to fay, whe- 
ther any prejudice had happened to the defendant by means of 
^*s payment : But here no prejudice at all is proved, and none 
'stobe inferred. Under thefc circumftance I think (arid Mr.. 
J<iftice J^H with whom I have talked the matter over is of the 
^Q^ie opinion) that the defendant has no defence in point of law» 
^d in point of equity and confcience he ought not to retain the 
•^Ofiey in queflion* ... 

hAu Judice iViliis and Mr. Juflice ^Jbhurjt were of the famo 

Per Cur. Rule for a new trial abfolute^ 
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1777- , 

SamiJsj. Evans etal' verjus Mann. 

^fff, Tuf- T TPON (hewing caufe why a new trial fliould not be granted 
%St% »" ^'^^^ «*f^> ^'^ Mansfield reported as follows : The 

a b»kiupt, fingle point fa?ed in this cafe was, whether the plaintiffs, who 
againA the ^^^ aflignees under a commiilion of bankrupt againtl one ■ 
^ood*^f M * bankrupt, fliould have ftated themfelves to be aflignees in the 
bythebank- declaration. This was an action for ^W/y^A/ and delivered :There 
the^co^ wtre other counts for money had and received \ and on an af« 
roiflion, count ftated. The cafe proved at the trial was, that the bank- 
name them, nipt fome years after his bankruptcy, and before he had cb* 
fl *n" Y' ^^'"^^ ^^* certificate, continued to carry on his trade as a lighter- 
tht deciara. man, in buying and felling lighters \ and amongft others fold a 
Ifon a wn! ^*>g^^cr to the defendant, who paid him 30 /. part of the pur- 
traa made chafe money at the time of the fale. Afterwards the plaintiffs, 
bankrupt * hearing of the fale, applied to the defendant, and infifted upon 
^*''* l^^ having the lighter delivered up to them, or the purchafe money 
paid ; but after fome converfation it was agreed between them, 
that the defendant fliould keep the lighter, and pay the refidue 
of the purchafe money only to the plaintiffs, after deducing the 
30/. paid to the bankrupt ; and for this refidue the adiion was 
brought. At the trial, the counfel for the defendant objedied, 
that the a£lion could not be maintained ; becaufe the plaintiffs 
did not fue as aflignees, nor (late themfelves as fuch in the decla- 
ration. — I overruled tne obje£iion ; but gave the defendant leave 
to move for a new trial \ and if the court fliould hfi of opinion 

that the obje£lion was well founded, then a nonfoit was to be 
entered. 

Mr. Wallace and Mr. Buller, who fliewed caufe, argued, that 
this being a contra£); tcf which the plaintiffs as aflignees of the 
bankrupt were perfonally privy and parties, there was no occa- 
Con for them to (late their title in the declaration ; but they kad 
a right to fue in their own names, as an executor or adminiftra- 
tor, who is party to a contra£l relative to the goods of.khe de« 
ceafed, may do. 

Mr. Dunning and Mr. Morgan contra, contended, that the ac- 
tion being brought in right of the bankrupt, the plaintifli 
ought to have fet out their title in the declaration ; otherwife 
the defendant could not know what anfwer to make to the ac- 
tiop, 9efides, it might be that ho bad a fett-ofi^ againft the 

4 bankrupt ; 
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bankrupt; which clearly could not have been pleaded to this 1777. 
•dion. As to an executor or adminiftrator fuing in his own ■ . 
right upon a contra^ relative to the goods of the deceafed, the ^^ 
law was clearly fettled, that wherever an executor fues in right Mahw. 
of hit teftator, he muft name himfelf executor ; and cited 
5 C9»3i. F. N. B. 119. M. Cro, Car. 225. iLev. 250. 
' Rffffir. Brev. 143. 2Stra. 1,271. Wilf. 171. S.C. 

Lord Mansfield. — This is an adion for goods fold and de- 
livered. The fa£is of the cafe arc, that the bankrupt, after his 
bankruptcy, and before he had obtained his certificate, carried 
OQ hit trade as a lighterman, and both built and fold lighters. 
He fold one to the defendant who paid him part of the purchafe 
money: After which the alTignees apply to the defendant for the 
valaeof the lighter ; and fo far affirm the contraft as to enter 
into an agreement, by which they are content to be paid the re(i-> 
due of the purchafe money, after dedu£ling what the bankrupt 
had received : And for this refidue they have brought the prefent 
afiion. The obje£lion made is, that the declaration does not 
(Ute them to be alEgnees. 

On confideration there feems to be this di(tin£iion : If the 
tflignees bring an zQxon on a contra^ made by the bankrupt, 
hefae his bankruptcy, they muft flate themfelves in the decla- 
ndon to be aflignees. But here the contra^ was after the 
bnokrupccy, when the bankrupt could have no property of his 
own. The lighter was the property of the adignees ; and con- 
fcquently, the fale by him, a contra£l as their agent by opera- 
\ tion of law, and on their account. Therefore it was not ne- 
\ ceflary that they (hould ftate themfelves to be aflignees in the 
declaration ; though in'refpect of the evidence in fupport of the 
a£lion, it might be incumbent on them to prove the trading, 
bankruptcy and fo forth ; in (hort, the whole of their cafe. 

WiULEs Juftice.— I am of the fame opinion. The faJe by the 
bankrupt in this cafe can be confidered in no other light than as 
^geot or fervant to the aflignees. 

AsHHURST Jufl^icd. — In the cafe of an aAion at the fuit of an 
^ccutor, it is clear, if the adion be brought on a contraA made 
byhimfelf refpeding the goods of the teftator, he need not name 
bimfelf executor. Therefore, I (hould doubt whether in this 
^e it would be neceflary for the plaintifl^s to go into evidence 
^C the trading, bankruptcy, tic. For here there was an ad^ual 
^aty between the plaintifl^ and the defendant relative to the 
'^tter in litigation \ and not merely a pron^ife by implication 

1^4 of 
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of hw. If fo, the a£lion is found :;d on an a£lual contr^ be* 
tween the phintifTs and the defendant : Confequently the plain- 
iiSs are entitled to rccovcr/uo jure* 

^^**' Lord Mansfield and Mr. Juftice Willes both added that they 

were very clear on the laft ground mentioned by Mr.jAiflice' 

JJbburfi. 

Per Cur. Rule for a new trial difcharged^ 




^^^' 6ih- PiERsoN ver/us DuNLOP et aF. 

Ifthew4^r. TlpON (hewing caufe why a new trial (hould not be eranted 
of ex. in this calei the facts as they appeared by the report were^ 

ci«ngc, as follow : 

woo has re- 
ceived a This was an adion brought by the plaintiff again ft the dcfcn- 

fsned to the dants, as acceptors of a bill of exchange, drawn by Robert Mac, 
Jtcuru'"* i/>/orupon them, for the fum of 300/. payable 15 days after, 
him (the fight to the order of William Nichol on account of fteight^ to be 
Jjl^c hill P^^ccd to account as per advice. The plaintiff was owner of a 
of exchange (hip of which Nichol was the captain, and the bill was in^iMied 
depofiUuch by him to the plaintiff. The (hip was freighted with naral 
navy biJi ftores by Mac Lintot^ who, being unable to difcharge the freight^ 
«lrawee,and propofed to draw the above bill upon the defendants, and to 
recefveThc 8^^^ Nichol a certificate or navy bill, ajfigned to the defendants^ 
money up- TiS^fecurity till the bill of exchange was accepted, Nichol after 
anfwerable indorfing. the bill of exchange fcnt it to the plaintiff together 
for the ^JjI^ ^ letter from Mac Lintot to the defendants, in which was 

amount in ^ ^ ^ » "^ 

anaaion inclofcd. the certificate, which ^/rr Z////0/ defired them to ten- 
Iiad and" re. ^^^ ^^ '^^ Navy-office, and at the fame time advi/ed them, he 
ceived to had drawn upon them for 300 /. as above. On the 2d of Offo* 
the in. ber 1 7 76, the plaintiff fent this letter with the certificate inclofed^ 
hVl^'h^wl ^^^^ alfo the bill of exchange, to the defendants by one Light/ootJ 
dene no- who delivered them accordingly, and the next day called again for 
amounts* to ^^^ ^^^^ ^^ exchange. The defendants delivered it up, faying, " It 
»w"nh*c " ^^"^^ "^^ ^^ accepted till the navy bill was paid." Light/hot 
hill of £x- then demanded the navy bill, but they refufed to return it, fay- 
the dJaii^i^ ing, <« they would receive the money thcmfelves." On this 
ot a bill of fame day (the 3d of Oclober) the defendants had written to Mae 
fa/s he wn- J^^ntot, acknowledging the receipt of his with the certificate 
^S/filrT^il '"clofed J that they had delivered it to the Navy^ffice, and 
paid for ; it when the money was received they would advife him of it:— That 
u'llig to"^* ^^^ ^^^^ wculd receive due honour^ but that it was drawn too 

acw.pt lubim the flyresarc paid for, ihor( 



HILARY TERM 17 Osoncr III. B. J& 57s 

« 

Hiort^ being' made payable before the navy bill. There were tv$9 1777^ 
piolsftaoa the bill of exchange; One fo« noo-teceptance, the 



giottnd of which was that the defendanta would not accept atpre^ v">i" 
yeatf^ but would give aa anfwer the next day^ {viz* 4th of OSt>ber): ^^^^^^ 
after poft ; the other was for non-payment, the defendants faying 
tbey-had no advice. At the tri^l the counfel put the cafe of the 
plaintiff on /wo grounds. ^(l| That the defendants' letter to 
Mae Lkntat was an acceptance* But Lord Mantfield faidj he 
rather thought it a letter of credit, and that, to make it an ac- 
ceptancei it ihould have been fent to the holder of the bill. The 
next ground was, that the anfwer of the defendants to Lightfoot^ 
^yiDg, «< Tbey could w^ accept till the navjMl was paid^* was 
^ctntBtional acceptance : that the plaintiff had a lien on it, and 
tlmcfere, asfoon as they had received the money, they ought to 
haTe paid it to him. One of the fpecial jury (Mr. Gorman) faid^ 
^ letter of the 3d of OElober to MacLintot ftuck with him 5 be- 
caafie^ though it is "an univerfal rule among merchants that a mere 
engagement to the drawer of the bill, is no engagement to the 
bolder of it ; yet here it was obfervable, (hat when the defendants 
TOXcthe letter of the 3d of 06lobertoMac Lintot (the drawer), 
tkej had the bill, the certificate and the drawer's letter before 
thm \ that the navy bill was fent for the particular purpofe of 
piying'rtie bill of exchange, and that at that time they certainly 
nesfnt fo to apply it. The jury accordingly found a verdid for 
tke vibole amount of the bill in queflion. N* B, There were other 
founts in the declaration for money had and received to the plain- 
tiffs u(e, i^c. One ground of the motion for a new trial was, 
diat the plaintiff had received 1 80 /. in part of payment of the 
Wl of exchange from Mac Lintot : This was verified by affida- 
T^i there had alfo been a proceeding in the Exchequer and an 
WJanfUon granted. 

Mt. Dunning in fupport of the rule contended, that this 
^QioQ could not be fupported upon the ground of a fuppofed 
acceptance. That there was no evidence which bordered on 
w proof of an acceptance, except the letter from the defend- 
*^t8 to Mac Lintot : But even that could be no acceptance fo 
^ to render them liable to the holder of the bill ; being a tranf- 
*wlion entirely between them and Mac Lintot the drawer ; and 
'ttbfcqucnt to the indorfement of the bill to the plaintiff. That 
*hc verdi£l was clearly obtained on the fecond ground made at 
W trial ; viz* that tlie plaintiff bad parted with the navy certi- 

. . ficate 
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1777. ficate on the iTaith of the bill being paid upon the fecority of it* 

> If fo, it was founded on a miftsCke ; becaufe the certificate wat 

^ wA^" cridently of a nature that could not empower any body to re^ 

CvMior. ceive the money but the defendants. Therefore, what the plain* 

tiflF parted with, was of no value; and if of no value, could 

not be a fufficient ground in law to raife an ajfumtfit on the part 

of the defendants. 

Mr. Wallace contra for the plaintiflF infifted, ift, That the 'de- 
claration by the defendants, <' that they could not accept the 
X *< bill till the money upon the furuy certificate waspaid^** was an un^ 
d^rtaking to accept it then. That the certificate was as money | 
and therefore, having value in their hands, there could be no 
. doubt that they meant to accept the bill, though they afterwards 
rcfufed to do fo. Secondly^ The plaintiff had a clear lien upon 
the certificate : for though he could not have received the money 
upon it, being made payable to the defendants, yet it was 
exprefsly given to him as hisfeairiiy till the bill was accepted* 
If fo, the money received by the defendants upon it was mo- 
ney received to his ufe. Therefore, on either ground the 
plaintiff was emitled to recover. As to the plaintiff's having 
received 180/. from the drawer in part of the bill of excbangCt 
that was no impediment to his reforting to the defendants for the 
refidue. If the verdi£i therefore was for too much, the plaintiff 
was ready to remit the difference ; but that was no ground for 
a new trial. 

Lord Mansfield. — The counfel for the plaintiff have put 
this cafe two ways : yft^ That the condu£l of the defendants was 
tantamount to an acceptance, idly^ That the plaintiff had a Vun 
on the navy certificate, and confequently a right to the mo- 
ney received upon it by the defendants, as fo much money 
received to his ufe« The \Jl queftion is. Whether, taking all 
fubfequent difcoveries into confideration, there is fuflicient 
ground for the court to fay the matter ought to be re-tried. 
^dly^ What is to be done in refpe£b of the fuppreffion on the 
part of the plaintiff^ at the trial, of his having received 180/^ 
from the drawer of the bill in queftion ? As to the firft^ I am 
more (Irongly of opinion now than I was at the trial, that, upon 
the merits^ the verdiB is right. The grounds arc two : And ifi^ 
I confider what the defendants did, as an acceptance. It ha$ 
been truly faid as z general rule, that the mere anfwer of a mer- 
chant to the drawer of a bill, faying, «* he will duly honour it,'* 
is no acceptance ; unlefs accompanied with circumftanccs which 

n\a| 



HILARY TERM 17 Gborce IH. S. R. 574 

J induce a third perfon to take the bill by indorfement: But 7777^ 
if tihere ate any fuch circumftance$| it may amount.to an aecept- ■ '■ 

aace» though tiic anfwer be contained in a letter td the drawer. ^!^J^ 
In this cafe^ if it were neceflary to go into thb queftioni there ia Vvht^mm 
great reafon to fay, that what the defendants did was equivalent 
to an acceptance. Niehol the captain had a lien on the naval 
ftores for freight. He had likewife a certificate given into hia 
poffeflbny as a pledge (or the money till the bill of exchange was 
p^d. This certificate was not fent to the defendants by the pod 
in the ufual courfe of trade, but was inclofed to the plaintiff 
as his ficurity. He was not bound therefore to part with it 
till the bill was accepted. "When the plaintiff tenders the bill 
for. acceptance, the defendant tells him << it could not be ac- 
*^ ctpttd till the Jlores were paid /or/' There may be a con^ 
ditional^ as well as an abfolute acceptance. What then is this 
declaration by the defendant, but an undertaking that the bill 
Ihould be accepted, nvhen the ftores nvere paid for ? After this, 
on the third of OBober, he writes to the drawer faymg << he 
** would honour the bill, but he (hould not have drawn it at fo 
'' (hort a day, as it would be due before the ftores were paid for.*' 
This is an admiffion that he looked to the certificate as to the 
fund out of which the bill was to be paid. He is tben called 
QpoQ for payment ; at which time he had z€t\xMj teceived the 
oaoQcy upon the certificate. But he refufcs to pay, and the only 
I'cafon afligned is, ** the want of advice,*' That is a falfe rea- 
fon : for he had received advice ; and had a fund in his hands 
oat of which the bill was to be paid. But whether he had 
advice or not was immaterial. For here, the plaintiff had a lien 
^ the certificate : And this certificate he depofits in the hands 
<>f the defendant as a pledge for payment of the bill. There* 
fore, fuppofing for argument fake, that the defendant at the time 
^ received the certificate had done nothing which could amount 
^^ an acceptance, yet after he had aAually received the money 
^Pon the certificate, he was bound to pay it to the plaintiff, 
•^xiough the certificate was payable to the defendant, he could 
'^t have received the money upon it, if the plaintiff had not 
**^livcred it to him. Therefore, the plaintiff had from firft to 
^^ a iien upon it.— The next queftion is, What the court 
•^&ht to do in confequence of the fuppreflion on the part 
^ the plaintiff? The a£iual arreft of the drawer is no dif- 
^5*rgc of the acceptor : And I do not think the fubfequent 
^^rcfpondencc, or any of the other circumftances fince, vary this 

cafe. 
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%'jj'j. cafe. But the yerdidi is certftinly taken for iSo/. more thait 

»■■ was due. There was no admilBon of this payment at the trialf 

!crrr/Lf which was vcry wrong ; and has been the occaCon of filing sk 

pvMLOF. bill in the Epcchequer. Therefore there ought to be a dedujflioii 

of the money received, and a proportionable part of the intereft, 

together with all the cofts in the Excbcqtttr where thtS;diCcof cryr 

vras made. / 

Aston Juftice. — I am of the fame opinipn. I tluak tfut^wos 
clearly a conditional acceptance. 

iP^ C^r. -»Rule for a new trial difcharged^ upon the phus« 

tiff remitting the fum of i8o/. together with the iatereft upon 

. that fimi from the time it was paid, and dtfcharging the cofts of 

the bill andanfwer in the Excbequer^ and thereiipoq the defendi» 

ant's bill in Scacc* to be difmi^d. 



/r'*'^» Sayre et ai* verfus Minn^, 

Feb. 7th. -^ 

If to a pica npHIS was an a£lion of debt upon bond brought by the 
^/ZZl ' plaintiffs, who were the Oieriffs of Middlefex, againft the 
/^toanac- defendant, a furety of Jofeph Stanhope^ one of their bailiffs^ 
iherifr*s Upon oyer prayed of the bond and coudltionj^ it appeared the 
^ntjff%. condition was for the performance of covenants in a certain 
ply a /tfr/i- deed of indenture bearing even date with the bond. The de-. 
Tj^^uSi' fendant pleaded, ift, Non eJlfaElum. 2dly, A fpecial plea, fct- 
that the de- ting forth the indenture in the condition mentioned, and th^ 
ought to feveral covenants therein agreed to be performed by the de- 
have made fondant, the affirmative of which (material to this queftion) 

due return , ' ^ ^ * 

&c. but .were as follow: «* That the faid Jofeph Stanhope (hould duly 

%f^hc^' ** and lawfully execute and ferve all briefs, precepts, He. dircAcd 

ought to « to the bailiff of the hundred of OJfulJlon^ or to him the faid 

with a veri- " J^I^P^^ Stanhpey which (hould be tendered or come to the 

fication. <c hands of the faid Jofeph Stanhope to be executed or ferved ; 

<< and fliould make true return in writing, fubfcribed with his 

" own hand, of, to, or upon every fuch brief, He, and (hould de- 

** liver the fame, together with the returns, to the (heriff, tsTr. 

** on or before the day of return, He. 2, And (hould receive 

«* into his cuftody, the body of every prifonerwhom the (heriff, 

«< He. (hould upon warrant tender to him, He. 3. And (hould 

« when any goods or chattels by him feized or taken (hould be 

<< fold, if the money (hould come to the hands of him the faid 

** J^fiP^ Stanhope, pay or caufe the fame to be paid to the under- 

** (heriff, his deputy or his clerk. And alfo in cafe any debt. 

8 V^ damages^ 
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'^ Hamages, fum or Aims of money whatfoever, fliould at any 1777* 
'^ time be recovered , adjudged or decreed ^gainft the plaintifis 



" for the efcapeof any prifoncr, to'c. or for any other caufe, ^f^i, 
** -owing to the negligence or default of the faid Jofifh Stanhope, 'j'^rfi" 
^ Jiethe faid Rowland Minm (hould fatisfy and exonerate the 
•* plaintifiSrfrom every fuch damage, W<r/' The plea, as to the 
aft«gative covenants in the ind'^nture, was fpecial, that the faid 
^^tftpb Ztanhopi had not done, £^r. in the words of each parti- 
^uilar covenant. As to the affirmative, that the faid Jofeph 
Stmnhope had performed them generally. ^--To this plea the plain- 
tiffs nplied a writ of fi. fa. ifTued on a judgment for 400 /• le- 
lovcrcd agatnft one Charles Pig^ at the fuit of Lucy Groves^ 
-^iridow, returnable in Michaelmas Ttxm 1773. That on the 
'S3d o( Augi^ I773» the writ wasdelivered to the then (heriffsof 
JAiiHefen^ Richard Oliver and Sir Wathn Lewes. That they 
jodade their warrant in writing to Jofeph Stanhope^ which was 
duly delivered to him. That on the 28tfa of September 1 773> Oliver 
and Levies went out of office, and the plaintiffs came in, and that 
- OHver 2SkALeHms did duly turn overall writs ^ is^c. remaining in their 
JHsnds unexecsdied. That after the day of the return of the writ 
^fi.fa. viz. on the loth of November 1773, a rule was ferv- 
^ on the plaintiffs to return the faid writ, of which the faid 
Jofi^ Stanhope had notice, and ought to have made. a true and 
lawful return thereto ; but he wholly negle£led to do fo ; by 
<xeafon whereof a writ of attachment ilTued again ft the plain- 
tiflaonthe 5th of February 1774, and they were obliged to 
: jiay the faid Lucy Groves 200 /. isfc. of which premiffes the de- 
^ fendant afterwards had notice, yet had not exonerated the plain- 
.ti^S^ contrary to the form of the faid indenture ; and this they 
prayed might be inquired of by the country, ^^.— -There was a 
fecond replication fetting forth another writ of ^./a. iffued In 
HUmry Term 1 774, upon a judgment recovered by . one Jolm 
Glo^g returnable on Saturday next after eight day^ of the puri- 
fication % uidorfed to levy 83 /. beiides flieriffs' fees, ^c. and de- 
livered fo indorfed on the ad of February to the plaintiffs to 
be executed) by virtue of which writ and of a warrant thereupon 
made by the plaintiffs, and before the return, ^c. divers goods and 
chattels of, tic. were feized and taken in execution by the faid 
Jofepb Stanhope as fuch bailiff, He. and were ibid for 61 /• 5 /. 
which faid fum came to the hands of the faid J. S : by reafon 
whereof, the faid Jofeph Stanhope ought forthwith to have paid 
pr caufed to be paid to the under^fberiff, He. the faid fum of money^ 

He. Aiid tbc iaii plaintiffs aftcrwardsi on the ijtb of June 1 774, 

were 
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^777* ^^c obliged to pay the faid fum^ of which the faid Rawlai^ 



Satks 



Minns had notice ; yet neither the faid J. S. or R. M. had ex* 
VJ)f onerated the plaintiffs, and this they further pray may he in^ 
««'>» quired of by the couniry, -^To thefe replications the defendant 
demurred^ and affigned fereral cauliBS to each. As to the ift* 
That it coneludes to the country, when the fame ought to hare 
concluded with a verification. 2d, That it doth not appear 
any warrant was granted by the faid Stephen and William upon 
the^. fa^ 3d, That it doth not appear that Jefeph Stanhope 
might to have made any return upon the warrant fo granted* 4th9 
Or that the writ olfi.fa. was turned over by the late flierifia to 
the plaintiffs.-— As to the fecond replication : ift, That at coo* 
dudes to the country, isfc. 2d, That it doth not appear of wbai 
titne any warrant was made by the plaintiffs upon the writ of 
^•fa* or to whom fuch walrrant was dire{ied» 3d, Nor is it al- 
kged hy whom the faid goods and chattels fuppofed to be feized 
by J, S* noere/oldf or to whom the money, &c« was paid* 

Mr. Baldwin in fupport of the demurrer, as to the firft ob* 
jeAion, infifted it was an cftabliihed rule in pleading, that 
wherever new matter is introduced, it is neccflary to conclude 
with an averment \ that the oppofite party may have an oppor- 
tunity of anfwering fuch new matter. 2 Bur. 772, Comxtm/Sx 
V. Savery. — We/fon ver{\xs Chapman, 3 Bur. 1,725. the pleading 
in which latter cafe, he faid, was precifely what it ought to 
have been in the prefent. << The plea was a plea of performance 
«* generally. The replication fct forth a particular warrant, al-^ 
*< leging that the defendant had not made a due return to it, and 
** concluded with an averment. ^The defendant inftead of demur- 
*< ring as he would have done if the concluGon had been faulty^ 
*< took iflfue on the fa£^." So here, if the replication had conclud* 
ed with an averment, the defendant might have denied the 
writ, and ought not to be precluded from doing fo. As to 
the 2d, 3d, and 4th <$bje£3:ion8, he fai9, it did not appear chat 
this particular warrant was turned over to the plaintiffs, but only^ 
all unexecuted writs. Therefore, it might be that the defendant 
had executed this writ in the time of the late (heriffs ancW re*- 
turned it to them. That the praflice, where a writ fued out 
in Trinity Term and delivered in the vacation to the then flieriffs 
remains unexecuted at the expiration of riieif office, is, for them 
to turn it over to the new (heriff's, who make out zfrejb war'» 
^ rant upon it direded to their own officer. That here, the co- 

Arenant was, that Stanhope ihould make due return to all war- 
rants dinged to him by tjie plaintiffs i but no fuch warraxtt ap— 
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pears to have been dlreded by ibftn : Confequendy he could not 1777. 
be boand to make any return to it : And therefore his fureties ■ 

could not be refponfible. 3 Co. 72. Fin. vol. 19, p. 453. ^^^J}^ 
£. a,^. 3* ^7*^** 

He obferved in like manner upon the ad and 3d obje&ions 
to the ad replication, that as it did not appear that Stanhope was 
theDflieer to whom the warrant was dire£ied, or that the mo* 
ney was paid to him» the defendant was not anfwerable. 

Mr. Davenport for the plaintiffs anfwered all the objediions 
to the fatisfa&ion of the court, except the firft. 

Lord Mansfield. — I take this to be a rule in pleading : That 
jou cannot go to iflue on a general averment of performance : 
And the reafon is this ; that the queftion may be brought to 
fome degree of certainty, and notice given of what is to be 
agitated at the trial. When a particular breach is afligned, 
there is an affirmative offered on one fide, upon which the other 
may take iffue. But here thtx^ is z general averment % and no 
iflae is offered by the replication. Therefore, upon this objec- 
tioD, I am of opinion with the defendant. Upon all the other 
points I am clearly with the plaintiffs. 

Leave to amend. 



THE END OF HIURT TERM. 
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JiffU I9tb. 

The court 
will not 
qoiiha 
poor-rate, 
vnleri it it 
vnequ}! 
upon the 
iace of it* 



Rfix vitfus VIkkdy. 

This came before the court upon a rule to* (hew caufe^ 
why an order of feffions, confirming a rale made by the 
churchwardens and overfeeis of the poor of the parifh of 3t» 
Clement in the city of Norwich, in and bf virtue of a private 
ftatttte .the 10 Ann. c. 6. intituled << an a£fc for ere£ling a 
^ workhoufe and for the better employing the poor of the faid 
«* city," (hould not be quafhcd for inequality. The order of 
feflions, after dating that the defendant had appealed from tbe ' 
above rate, fet fortli a claufe in the (latute, by which a power 
IS given to the governors and guardians of the faid workhoufe, 
to raife and aflefs certain fums weekly for the maintenance of 
the poor, on the refpeflive inhabitants, and on every parfon and 
vicar, and on all and every the occupiers of lands, houfes, te« 
nementS) tithes impropriate, appropriation of tithes, and on all ^^ 
perfons having and ufing (locks ^nA perfcnal ejlates in the refpec— 
tive parifhes, towns, hamlets, or precin£ls within the faid cityj^ 
according to their feveral and refpe£tive values and eftates. It 
then went on to (late, that on hearing the appeal and readinj 
the rate, it appeared, that the faid y^iw^?/ i/^rrfy the appellant ^ 
was lated or afTcfled towards the relief of the faid poor withirw- 
the faid city, in the fum of 19 /. for his farm and lands withiisi 
the faid parifh of St. Clement ; and that fuch aflefTment of ipi^ 
was then by all parties admitted to be one full moiety or haKm 
part of his rack rent, or of the real yearly value of the faid 
And it was alfo admitted by all parties, that every occupier 
lands and houfes within the faid parifh were in lile mannt^^mt 
i^uallj aflefled by the faid rate for their refpc^ive occupationM':^ 
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it the fame proportion a$ the faid James Hardy^ or as near I777. 

thereto as may be. And it alfo appeared « and was by aM parties' • 

admitted, thirt the mode addpted and ufed in and by the fame ^^, 

i^tc, for the afll'ffing all perfons within the faid parifh of St. HA»»4t 

CUtnent having and ufing jGck and perfonal ejlate^ or having mb** 

ney out at interell^ was to rate and aficfs all fuch perfons re- 

ipe^ively, in the faid pariih, at and after the rate of one twen^ 

tiethpart of fuch (lock and perfonal eltate, or money out ac 

intercft, and to value the intercft of fuch twentieth part at atid 

after the rate of four per cent, per ann. and then to rate and affcfs 

one moiety of fuch twentieth part equally in that proportion or as 

"Car thereunto as may be* And it further appeared, that ever 

^nce the palling and commencement of the fnid a£l of parlia- 

>^Cflt, lands, houfes, tenements, (locks and perfonal e(lates» or 

"^oncy out at intercft, of the refpedlive inhabitants within the 

faiti pari(h of St. Clement have been conftantly there afie(red 

*Od rated to the poor rates of and for the fame pari(h ; and 

^^hich rates have varied on the feveral a(re(rment8^ according to 

^H«[alterations of the circumftances of the inhabitants of the faid 

P^Tifh. And it was thereupon moved by the counfel of the faid 

^^*nks Hardy the appellant, that the race aforefaid (hould be 

^UaOied for inequality. But this court upon due confideratiqh 

^f the whole of the premifes^ doth order that the rate afotefaid 

'^f and the fame is hereby ratified and confirmed. 

Mr. Wallace and Mr. Bearcroft Ihev^ed caufe. 

Mr. Dunning' and Mr. Kenyon, contra^ in fupport of the rule 

f^or quafhing the order of feffions, objei^ed^ th^t the rule of tax- 

^tion laid down with refpe£l to the affcfTment of real and per« 

^nal property in this parifh, was manifeftly unequaL That 

^^al property being rated in the proportion of one full moieiy of 

'^8 yearly valoe, and perfonalty ait only one moiety of a twentieth 

Piart, the burthen foftained by the land-holder was infinitelf 

^i^ater than that impofed upon the (loek-holder 3 therefore ths 

^te was unequal. 

Lord Mansfield.— Unlefs we fee that t^n tie face of tie rcie^ 
'( U unequal^ we cannot interfere. Here the Juilices have 
^liOttght It equal, and I do not fee any thing in tb^ cafe that 
^K^KWS the party complaining is prejudiced. 

AlToM, Juflice.— If the rate does not appear to as to be un- 
^<iual, we cannot quafli k^ a^d fo it was held id Re99 rerfui 
Wograve. ^Bur*2i^^u 

Voii.IL M Mr. 
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Mr. Juftice JFHIes and Mr. Juftice JJbhurfl were of the fame 
6pinion. 

Per Cur, Rule difcharged. 



Smiuday. Rex verfus Inhabitants of Cardington. 

The grantee ^T^HIS cafc camc btforc the court upon a rule to (hew 
of oavigati- caufe, \ifhy an order of feflfionSi qua&iing a rate or aflefl^ 

®" of^« "- mcnt made for the relief of tlie poor of the parilh oPCarding^ 
tween Eritl ^on, (hould not be quaflied as to the anTcflTment upon jijbli^ Palmer 
irrlteauTil'^'^* ^^^ fpecial cafe ftated by the order of feflions was as fol- 
the poor of low8 : That ^Jh/ey Palmer £fq ; by virtue of letters patent, an nGt 
'Cir4fi*£/««in ^^ parliament, and other legal conveyances, is feifcd in fee, of 
refpea of the right of navigation of that part of the river Ouze, which 
ing from a li^s between Erith in the county of Huntingdon and the town of 
^*^^?^ Bedford \ .and of all the tolh^ fums of money and advantages 
he bimfeif arifiug and becoming payable for the carriage of coals and all 
^^i!fre'and ®^her Commodities whatfoever, upon that part of the naYigatioQ* 
the toiia are That this part of the river was made navigable, for the pub- 
Motbirpu lie benefit, by the undertakers and proprietors, from whom 
'^ Mr. Palmer claims, at a great expence ; and is ftill attended with 

eonfiderable charges* That by virtue of thef faid ktters patent 
and a£k of parliament, the proprietors are impowered to take 
and receive certain tolls for the carriage of coals and other goods, 
Tind to erecl certzinjltdices and (launches, for the better keep- 
ing up the water and carrying on the faid navigation ; and that 
the faid tolls are paid for pa(Eng through every fluice and 
in a different rate, for different fluices. The feveral fluices hate = 
been long fince ere£ted on the faid navigation ; and in partici 
lar one iluice acrofs the faid river in the pari/b of Cardinfi^n u 
ihe county of Bedford^ at which the toll is three pence 
chaldron or load weight. That Mr. Palmer, does not r^dt 
the parifh of Cardington ; nor has he any perfon reGdent at tha:. 
fluice, to receive the tolls : But that the tolls for that fluic»^= 
are received at Barford or Eaton ; and the boatmea draw t] 
wicket to pafs. That neither Mr, Palmer, nor any of the forme 
proprietors of this navigation, were aflefTed to the poor rate^ '^ 
for the fluices, or for the tolls or profits ; .though it has be< 
navigable, and the tolls received, for upwards of an hundi 
years : But they have been for many years aflefTcd to Can 
ton tand'taXi and paid the following itunual fums > 5 /» 13 /• <^ ^ 
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^hcn the land tax was four (hillings la the pound, and 3/. 1777 
13 '• 4 J' when three fliillings in the pound j as appears from 



the aflcflment. That the parifti of Carditigton haVe lately af- ^grfus ' 
feflcd Mr. Paimer to the poor's rates, for the faid fluices, in the ^"^^f CA*r^ 
fum of feven (hillings and feven pence halfpenny, being a rate uimgtoji. 
at three pence in the pound. 

This cafe was argued on*Tuefday the I ith of February in laft 

term, by Mr. Bearcrofi^ Mr. Dunning^ and Mr. Pemberidn 

agalnft the rule, and by Mr. Wallace and Mr. Whitchurch in fup- 

port of it *. Againft the rule it was argued, That this fpecie$ 

of property, viz. " tolls and other yearly profits," though ex- 

prefsly within the words of the land-tax a£ls, are clearly not 

whin thofe of the ftat. 43 Eliz. c. 2 : Nor was it the intention 

of the legiflature that they ftiould be affefled to the relief of the 

« poor. If it had been, the legiflature would certainly have ufed 

thcfame words in both cafes: Therefore the diftindlion mani- 

fcftly (hewed they meant to afTcfs them to the one and not to the 

other. Bc(idcs, the value was fo uncertain, that a fair rate 

could not be made. 2dlyj Suppofing it doubtful whether this 

fpccics of property was meant to be included under the ftkt* 

43 -£/. r. 2. the ufage and pradHce 'ought to govern j and here 

^ ufage, from the time the navigation was iirft made, has betn 

oniformly againft their being rated. But further, Mr. Palmer 

pocs not refide, nor is the toll even received within the pari(h^ 

•^ttt at Barford or Eaton. Confequently, if a(reiiable at all, it 

(DQft be afle(red where received, and not to the parifh of Car* 

^"gton \ and to this purpofe was^cited Rex verfus Reboiv^ Mich. 

'i Geo. 3. B. R. t as dircftly in ppint. If any dillindlion could j. b^c^a^ 

** made between the two cafes, it was, that the prefent was ra- ^'«6>, 384. 

Aer ftronger than that-j becaufe there, two perfons were conftant« 

y teGdent in the light-houfe ; the tolls of which were the ob« 

J^ft of the rate. But here, neither Mr. Palmer ^ nor any body 

^ho could reprefent him refided in this pari(h. 

In fupport of the rule it was contended that this fpeciot 
J^* property, though not exprefsly within the v)ordsy was clear- 
^y within the meaning of the (jtat. 43 Eliz. c* 2. That there 
^^d be no difference between thefe tolls and thofe of any other 
^^tcription ) as the tolls of a market or the like ; which were 
^*^rly aflcfiable to the poor ; and were fo held in 3 Keb. 54Q. 
^^^As to the value being uncertain fo is the value of titheSy 
^^^^mines, ISc. And even in lead-mines, though the adventurers 



P Mr, Jttftlct J^m was abfent tipoD thv argumeot* 
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1777. are not rateable on account of the rlfque they run, the lord ii 
for his (hare *. In the cafe of Rfx verfus Rebow^ inquiry was 



Rex 

Hftrfmt direfted to be made as to the tolls of bridges ; when it appeared 

Inhabitants that FiSam-bridfre tolls arc taxed at the rate of coo /. per annum. 

of Car. ^ ' ^ . 

AiMCTON. why not aflcfs thefe tolls as well as them ? As to the obje£lion 
of theirnot beinj; received within the pari/b^ they might be re- 
ceived there if Mr. Palmer cholc ? they arc not necejfarily pay- 
able elfcwhere. But the material thing is, that they arife within 
the parijb : The confuleration for which they are paid, is the 
pajpng through the Jluie within the parijh \ and if a boat went 
no farther, the toll would be equally payable. It is therefore 
completely due within the pnrlJJj, Tlic ground of deciGon in 
Rebow*s cafe was, that the vcllcls liid not com(! wichiu the 
pari(h : Therefore the tolls were not due there. But here they 
do arife, and are due within the parifli. — The court upon this 
argument ordered the cafe to. (land over to the prefent term» 
that inquiry might be made as to the cujlsin of rating this de« 
fcription of property In other places. 

Mr. Dunning now dated, that in anfwcr to the inquiries made 
it appeared, that out of fourteen fluices, being the whole number 
erefled upon this navigation, one only was rated to the poor. 
That the river /r//, near Bury^ the Northampton river. Lark, 
Ouzej and Stower were none of them taxcd.-«Mr. li^hitchurcb 
contra^ dated that the tolls at Marlow^ Oxfcrdy Readings and 
fcveial others on the river Thames were all rated to the poor. 

The court upon the whole thought thefe tolls were rateable ; 
and therefore dirc£led the rule for quafhing the order of fcflions 
to be made abfolute, and affirmed the rate. 

, *R(.u'is V. Celhf Eafier^ i6 Gt; 3. B, R. Juprgy 451. 



-^^''"*-'<' Kent vcr/us Bird. 



. ^Affab^^ TTPON (hewing caufe why a new trial fliould not be granC 
JjJ^' cd. Lord Mansfield reported the cafe as follows :— Thr 

mrntiopay was an aflion brought by the plaintiff, who was a furgc 

dt/cndartlt ^" ^®**'^ ^" ^'^ Indiaman^ againft the defendant, a paffeng 
the next jn the fame (hip, to recover a fum of looo /. upon a fc 
A^W^*'' cial agreement bearing date the i8th of July 1774; by whi 
reach, pro- after reciting that ** wliereas tlic plaintiff had agreed to pai 

vidcH that if ^ ^ * 

ftie did not favc htr pafl>pc to Chinas the defendant would pay to the plaintiff 1000/. at tlw 
of one month afiei fhc arrived in the livcr Thamet, without rejference to any pro^uty^ tliouj^l^ 
of the parties hi^A feme goods en board, liable to fufici by the lo(s of thf fcaTon, ia a w^*^ 
policy, witluA An; (Ut. 19 Ci»9 2. (. 37. 
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^^ the defendant the fiim of 20/. fterling at the next port the 1777. 
•* (hip ibould arrive jit, it wa» witneiTed th^t he the defends ■ 

^ * a^ity in confideration thereof, did undertake that the faid (hip ^,^f^ 
•« (bould fave her paiTage to China tl)at feafon ; and in cafe (he *^^**»» 
^* did not, then that he would pay to the plaintiff*, the fuoi 
^< of 1,900 /. at the end of one month after the arlival of the 
•* faid ihip in the river Thames.** At the trial it appeared 
%Yvkt the plaintiff c^uly paid the amount of the 20 / to the de- 
fendant at the next port, in pagodas : That the veflel being de« 
layed below the Cape and Madras^ in confequence of a mifcaU 
culation of five days in the reckoning, and the n^onfoons fet* 
ting in earlier than ufual, fiic lod htr paflage* That the plain- 
tiff had /ome goods on board which were liable to fuffer by 
thelofsofthe feafon : And that whilft it was (lill doubtful 
whether the (hip would or would not fave her paffage, the cap- 
tain had applied to each of the pajrties, to perfuade them to re- 
fcind the agreement ; reprefenting that the fum to be paid in 
either event, would be more than the lofer could afford. 
That the plaintiff was willing to have cancelled the agreement^ 
but the defendant pofitivcly refufed. The jury found a verdidl 
for the plaintiff, damages 980 / .* But I gave the defendant leave 
to move for a new trial upon the que (lion, whether this were 
not an agreement wit^iin the (tat. 19 Geo. 2. c, 37. and there- 
fore void. 

Serjeant HUl and Mr: Wallace in fupport of the rule for a new 
trial argued, that the inftrument in queition was clearly in the 
nature of a gaming or wagering policy. That the words pf the 
^6L are general, *^ that all affurances, intereft or no intereft, or 
•* by way of gaming or wagering^ (hall be void ;" and being in* 
tended to fupprefs fraud, (hould be conftrued liberally^ That 
this was clearly a fpecies of infurance, being made in terms 
againft one of the ri(ks which a common policy infures againft ; 
viz. that the (hip would arrive within fuch a time in China. If 
(b, it was undoubtedly within the intention of the a£>, being' 
made without reference to any property on board, though the 
plaintiff had fome little intereft in the cargo. 

Mr. Mansfield and Mr. Buller contra contended, that this wag 
tiot a cafe within the words or mifchief of the (latute. That - 
it was no infurance againft the perils of the fea or lofs of the 
Chip or cargo, nor againft any of the common ri(ks in com- 
xnon policies \ but merely an undertaking on the part of the 
^efen^ant^ diat if the (hip did not fave her paffage to China^ 

M 3 he 
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*777' ^^ w6uld pay 1,000/. upon her arrival in the rirer Thames. So 

*■ far from being an infurance on the lofs of the (hip, if ftiC had 

^erfui ^tn lofl, the defendant would have faved his money. For ho 
]^iBD* vras not to pay, except (he loft her pafiage to Cbina^ and after* 
wards arrived fafe in the river Thames. That if it refembled any 
thing, it wtis more in the nature of a bottomree contra£t. But 
to conftrue it an infurancey wopld be to make every wager againft 
time a policy of infurance. Therefore they prayed the rule 
inight be difcharged. 

Lord Mansfield. — A policy of infurance is, in the nature b£ 
it, a contra£fc of indemnity, and of great benefit to trade. But the 
life of it was perverted by its being turned into a wager. To re- 
inbdy this evil, the ftat, 19 Geo. 2. c. 37. was made ; whichp 
after enumerating in the preamble the vario^s frauds and ,pemi« 
clous pra£iices introduced by the perverfion of this fpecies of 
contra£i, and, amongft others, that of gaming or wagering under 
pretence of infuring veflels, is^c ; proceeds, under general wordt , 
to prohibit all contrafis of aflurance by way of gaming or wagering^ 
Here the plaintiff gives fo much to the defendant in confidera* 
tion that the (hip (hould fave her paflfage to Chif^i ; and if not^ 
fhen, upon her returning f^fe to England^ he is to receive i»ooo/f 
If the firft of thefe events happened, the defendant won ; but be 
could not lofe unlefs both happened. Is not this gaming ? Is 
not this wagering ? If this were allowed, all wagering policies 
would be turned into this form, and the zGt wotild be entirely 
defeated. If there is no intered in the cafe, it is gamin|[ and 
wageiing. Therefore the rule muft be made abfolute. 

Lord Mansfield added, that it would be better for both partiet 
to take it as a verdiA for the defendant at the trials without 
cofts : And the judgment was entered up accordingly \ an^ 
the premium returned* 



Thurfjay, Minors et al. verfus Houghton. 

nPHIS was an a£tion for a boat belonging to the platotiflTs 
which was loaded with coals, and was navigated on th< 
Birmingham canal ; and was there feized and fold by the defen 
d^nt, who was colle£lor of the tolls and duties payable by boat 
navigating thereon. The caufe was tried at the laft afli2ea hcl 
for the county of Warwick^ when a verdifl was found for th^^ 
plaintiffs, Vith 13/. 14/. 6d. damages, and 40 x. cofts. fttb-^ 
je£l to the opinion of the court on the following cafe. 



T,<^. 
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In ftat. 8 Gfo. 3. c. 38. for making and maintaining a navigable lyjj. 

cut or canal from Birmingham to Bilftone^ isfc. is a claufe for*thc -^ 

more cafy collcding the rates and duties by the faid aft diredled ^j^^ 

to paid 5 «* That the maflcrs, owners and managers of every Houc«. 

•• boat, keel, and other vcfTcl navigating^ faTr. fhall give ajuji 

•• account in writings figned, isfc. to the colleAorSj {jTr. of what 

*' quantities of goods (hall be in or belonging to each boat, (s'r. 

*• from whence brought, and where they intend to land the 

^* fame : And if the goods contained in fuch boat (hall be liable 

•* to the payment of diiFerent tolls, then fuch mafter, owner, 

** or pcrfon (hall fpecify the quantities liable to the payment of 

•* each toll: And in cafe they negUB or refufe to give fuch ae^ 

•* county or (hall give z'falfe account ; or (hall deliver any part of 

'^ their loading or goods at any other place or places than what 

^* is or are mentioned in that account, they (hall forfeit and paf 

*< to the faid company of proprietors, their fucce(rors and adigns, 

•* the fum of UnJbilHngs for every ton of goods Huhich fhall he in 

^^Juch boats or veflels refpedively, of which account (hall be fo 

•* refufed to be given, or of vrhichjuchfalfe account fhall be giifen^ 

*' or which (hall be delivered out as aforefaid, as the cafe (hall 

** happen to be ; over and above the refpe£live rates and duties 

^< they are obliged to pay for the fame. And in cafe of negled> 

<< refufal, or denial .0/ payment on demand of fuch forfeiture or 

*< forfeitures beforementioned, or any part thereof, to the faid 

^* company of proprietors, their fucce(rors and a(Dgns ; that then 

^ and in fuch cafes the fame (hall be recovered and levied in 

'< fuch manner and by fuch methods as the faid tolls, rates and 

^ duties are therein before dtreded and appointed to be recover- 

« ed andlevied/' 

The plaintiffs were owners of the boat in queftion ; which, 
at the time it was taken, was loaded with coals, and was na* ' 
vigated on the canaL The defendant is colleAor of the duties. 
The coals, by the rate of tonnage fettled under the authority of 
Che a£i, were liable to a tonnage oils. 3 d. per ton ; and were 
worth to be fold 2 /. per ton, exclu(]ve of tonnage. The plain- 
tifis (or the perfons having the command of this boat under 
them) delivered to the defendant as colledlor as aforefaid, an ac» 
count, in writing, of the quantity of coals coptained in the boat \ 
in which account it is (tated to be only twenty-two ton and ten 
hundred weight. On the fame being weighed it appeared that the 
real weight thereof was twentyfcur ton and eight hundred weight ^ 
ivtftreupoD the defendant feized the boat. On the boat being 

M 4 fcized^ 
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1777* f<^ized| the plaintiffs immediately tendered to the defendant th« 
money admitted to be d\xc for the tonnage of the whole qaanti^ 



**'**?"■ t)f coals, and alfo 20 x. as the penalty forfeited for reporting the 
KnuoR. weight of the coals to be two ton lefs than the real weight there- 
"^^^* of ; and demanded the boat : But the defendant refufed to ac- 
pept the money tendered, or to deliver the boat, infifting that the* 
plaintiffs had forfeited Unjbillwgs a ton on the y^HOLB qnafttity ^ 
coals contained in the boa(\ and gave notice in writing to the plain- 
tiffs, '* that unlefs they paid ten (hillings a ton for every ton of 
'< coals contained in the boat, within five days he would fell 
f' the boat, to leyy that penalty." Upon the plainti^ not 
complying with that demand, the defendant, after the end of 
five days, fold the bqat, and, out of the money ariling by the 
jale thereof, retained the amount of the freight for the coals, an4 
Iten (hillings a ton for every ton of coals contained in the boat, 
and alfo the cofts and charges of the f<:izure, didrefs and falc ; 
and returned the overplus to the plaintiffs.— The queftion rq- 
ferved for the opinion of the court was, Whether, upon the true 
conftruftion of the above dated claufe of the a£l, the plaintiflft 
had forfeited and wef e liable to pay the penalty of ten (hillings 
^ ton only upon the difference between the weight or quantity 
given />/, and the aclual weight and quantity contained in the 
^oat ; or ^pon ^e whole weight or quantity contained in the 
i>oatif 

Mr. Dayrell for the plaintiffs argued, that upon the true con- 
ilruftion of the ftatute, the fingle forfeiture of ten (hillings per 
ton, could only be multiplied by the number of tons over and 
above the quantity given in, and not by the grofs number of 
tons contained in the veffel. That this was apparent from the 
manner in which the pena] part was worded : For ihftead of fay- 
ing that " In cafe they (hall negleft or ref^fe, ^c. or (hall give 
* V ^fi^A occount^ or (hall deliver, iffc. that then, in all and ip 
*« either of thofe cafes, they (hall forfeit and pay ten (hillings 
f* for every ton of^oods nvhichjball be in fuch boat^* and (lopping 
there ; the aft goes on and fays, *' of which account (haU be 
•« refufed, or of which fuch f^lfe account, fcff/* which latter 
words plainly (hew the forfeiture is only to accrue upon th^ 
quantity not given ip, ^c : otherwifc the repetition would hav^ 
been fruitlcfs. Befides, a different conftruftion would ms 
the forfeiture beyond mcafure fevere and oppredive, and out 
all proportion to the fraud intended to be fuppreffed* 



RASTER TERM 17 George III. B^R. fSt 



Mr. Wheeler contra conttti^ti^ that upon the plain fen fe and 
caning of the (latute, the party offending in this cafe, was lia- 



/ / 



\c to the penalty often (hillings per ion upon the nubcU quantity ^^rfia 

f £Oodf contained in the boat. That here the forfeiture was ^o"<^«* 

L jncurred for not giving in a full account ; therefore if falfe as to 

a,ny part, it muil be falfe in toto. That the words were exprefs ; 

^^ Shall forfeit ai)d pay ten (lulling^ for n^ery ton of goodSf 

* < which JhaU be in fuch boat, of ivhici fuch falfe account (hall 

** be given ;" not ** of which no account (hall be given ;" for that 

vnight have made it clearer the other way : but as it now (lands^ 

St is plain the forfeiture was to be according to the whole num- 

l>er of tons contained in the veffel. But if there were anj 

4loubt, it was cleared up by the fpecific weight to which the 

iSngle penalty was confined, vi%. 10 s, for every ton ; for if 

the penalty could only be levied upon the quantity not given 

Jn, there might always be 19 c^ut* over the quantity given io^ 

{^ no penalty at all incurred* 

Cur* aivifarg vult» 

Afterwards, on Monday^ May 12th, in this term. Lord Mans-- 
Jlild delivered the refolution of the court * as follows : • ^^VUmft^ 

We are all of opinion, that the penalty in this cafe (honld not J«wi««b- 

be ten (hillings ^^ ton upon the grofs weight or quantity of 

goods contained in the boat ; but ten (hillings per ton only upon 

the difference between the w«ight or quantity given in» and 

the a£lual weight or quantity contained in the boat. The con* 

^queoce is that there mufl: be 

Judgment foF the Ptmntiffs. 



Warner et al. verfus Tijeobald. J^^Tttu 

TK debt for rent, the plaintiflF declared upon an indenture of jcMut & mm 

kale for 21 years, made between William Wattr {who a) the I^**V 
Hme of the indenture was pofleflTed of the premifes for the re« maaionoT 
fidoe of a term of 61 years commencing in the year 1759) on ^'^^'**» 
the one part; and James Guibins of the other part : llie de* 
daration ftated the demife, the entry of Gubbini, ts^c, and that 
afterwards Watts fold the reverfion to the plaintiffs. That fub* 
lequent to fuchfaleof thereverfon, ^i//the eftate, ts^c* of Cub* 
Sinsczmehj aflignment to the defendant^ who entered^ &r. 
^fter which half a year*s rent, viz. 20 /. became due and in ar« 
fear. The defendant^leaded that <* nothing of the rent is in ar« 
^ fcar and unpaid as by the declaration 19 above fuppofed.^ The 

plaintiffs 
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i^^j, plaintiiTs demurred, and afEgned for fpecial caufe : i^, That 

it was not alleged that the rent was paid on the 24th of Jufte 

vgr/J* 1776, orwAw it became due, or wA^/i the fame was paid. 2d, 
Tkio- That it did not allege, that the rent was paid before or at tie 
time of exhibiting tie bill^ or that the fame was not then in arreear 
and unpaid. 

Mr. Butler for the plaintiff dated the c|ue(lion to be. Whether 
in debt for rent by an afiignee again ft an afGgnee, the plea of 
runs in arrere was a good plea ; aiid he infifted it was not. Be* 
caufe upon fuch a plea, it is impoflible for the plaintiflF to tell 
'what it is the defendant means to infift on at the trial ; whether 
lie will deny the original leafe, or any intermediate affignment | 
or whether he means to fet up a payment before or finct the 
«6lion brought. For it only fays <* nothing is in arrear," which 
muft relate to the time of the plea pleaded. But it might be in 
srrear bifore, and at the time of the a£lion brought. Therefore, 
upon fuch a plea, mn conjlat when, or how payment was made | 
or whether levied by diftrefs, or releafed. Confequently the 
plaintiff is at a total lofs what defence to prepare to meet. The 
only inftance of a plea of this kind is in i Brownhw 19. Hare 
V. Savilei and there the court held it bad. It is true, that was 
an tCtion of covenant for rent, but there is no difl«rence in this 
cafe between covenant and debt. 

Mr. Wood contra for the defendant faid, the whole diftin£lio» 
was between debt and covenant. That in the latter, riens im 
arrere was clearly a bad plea, for the reafon afligned in Han r. 
Savile ; << becaufe it confefies the covenant to be broken, and 
<' tends but in mitigation of damages/' But debt, is to recover 
the fpecific fum due ; and if that is paid, there can be no da- 
mages for the detention. It is effential that it fliould be due at 
the time of the a Aion brought ; and that is the only point for the 
defendant to anfwer. The form of the plea is, nii debet, in the 
prrfent tenfe ; which has reference to the time of the a£boii 
brought. In covenant it is, non infregit conventionem, in the pq/l. 
In detinue, the principle is the fame : The plea is non detinet t 
The only difference is, that the one is to recover goods and clut<« 
tels, the other money. But in this cafe ricns in arrere is a fairer 
plea than nil debet : Becaufe nil debet puts the whole declaratioft ' 
in liTue ; whereas, tUs confined' the queftlon to the fingle f^Stp 
^* whether fuch rent was due.'' Yet nil debet would have been 
a good plea. Hardr. 332. 2 Ld. Rajm. 1,503. BuK Ni. Pr. 
7d. edit. 1 70. Indeed, between nil debet and riens in mrrertp 
there U no ^ubftantial difference* In replevin, the latter is the 
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conftant plea. So in debt and in annuity, which is in the na- 1777. 
tureof an zGtion of debt. — As to the fecond objeflion, that the - 
plea does not fay the rent w^xin arrear at the time of the aftion ^^Hij 
brought, the anfwer isj that the plea relates to the time of bring- 1 nco* 
ing the aAion ; therefore, whether alleged in the pad or prefent 
tenfe, makes no difference : Becaufe payment fubfequent to the 
nAion brought could not be given in evidence. But if this were 
an objeAion, the fubfequent words, *^ as by the declaration is 
'< fappofed," would cure it eflFe^ually. If not, it would ap* 
ply to every plea of non eJlfaBum^ nil debet^ ntm detinet^ runs per 
difetnt^ &c. to every a£lion in the Common Pleas^ and to verdids ; 
all which run in the prefent tenfe. But various precedents of 
fiinibr pleas are to be found in Raftall 175, 176. WineL Ent. 
10. PlacUa gineralia* 1 06. and moreoverj it is the condant 
pnfiice. 

Mr. Bulltr in reply. The plea of ricns in arrere is not a general 
iTtte; therefore the cafes cited are not applicable. The words 
^' as the declaration fuppofes" are in this cafe mere words of 
iam\ and do not go to the time when the rent became due. 
There is in fubfiance no difference between this cafe and Hart 
T. tavUi : Here, the allegation is, that the rent was due on the 
34di of June 1776. That allegation is not anfwered by a, plea 
which only fays, ** nothing is now in arrear :" Becaufe that 
Bnght be perfedly true, though it were confefled at the fame 
time that the rent was due when ^he a£iion was commenced* 
Hierefore the plaintiff is entitled to judgment. 

Lord Mansfield,— Mr. H^ood has fully fatisfied me. No- 
thing can be clearer than the prefent cafe. The declaration fays» 
Acre is fo^ much rent in arrear. The, plea fays, there is not. 
The faying there is nothing in arrear, is the fame as if he had 
faid nU debet \ and it is abfurd to fuppofe that it relates to tbe 
time of the plea, and not to the ad ion. Befides it is a moie 
farourable plea for the plaintiff; it is an anfwer to the aAion< 
The aftion is in the prefent tenfe : So is the plea. It is the ge*- 
^ttA iffae. If the rent nvas due, and is not at the time of the 
pita, it could not have ceafed to be due, but by the plaintiff's ao- 
tptpting it : And if fo, be waves the afiion, though it was well 
{bought at the time. 

P$r Cur. Withdraw the dennirrar on payment of cofts* 
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rkmjifa^, GooDRiGHT ex dim* Stevens vcr/us Moss ei 

Mitrf lit 

GavMldi' T JPON ftiewing caufc why a new trial (hou)d 
elstatimsf cr ^ granted in this cafe, Mr. Jufticc ffiiks reported 
i^fzpmrent Mr. Baron Eyre as follows : 

•"^*^^> This was an cjeftmcnt for two mefluages, ^e. demi 

evidence, Samuel Stevens on the ift of March 1776, for fevcu years. 

if *^h^ not guilty. Vcrdici for the plaintiff. 

Aich parent. The leflbr of the plaintiff claimed to be entitled to th 

mMdwis w'flcs for^hich the ejedment was brought, as coufin a 

iun hef.re ^t law of jffin StevenSy who died fcifed. And the only q 

hatmJtUo 5n ^^^ C7L\xh was, whether the leffor of the plaintiff was 

^Uk^^'n i^^^^^^ ^^^ ^^ Francis and Mary Stevens 5 or was born 

tveSt^kU 1 before their marriage.'^Yox the plaintiff, the regijler of t^ 

^^ ' riage of Francis Stevens and Mary Packer^ dated Novem 

1703, and the regifier of the birth of the leffor of the p 

in the following words, " Chriftcnings 1704, Samuel 

•* Francis and Mary Stevens baptized July 3d," were pn 

Jt was infifted, on the part of the defendant, ^* that thi 

•• of the plaintiff was bcrn and privately baptized before t 

*' riage^ and that there was a public baptifm after tl 

^* riagCi* which accounted for the regifter.— They firft 

witneffes to general declarations by the father and mothi 

Samuel the leffor of the plaintiff «;j/ born before marriage^ 

evidence Mr. Baron Eyre was of opinion to rejeSi.-^Tl 

oflfcred evidence, that there was a general reputation in th< 

where the father and mother and Samuel ic&dcdy ** that 

«< born beforf marriage ;** which Mr. Baron Eyre was 1 

of opinion to rcjeft.— They further offered to produce on< 

Powfell as a witnefs, to prove that he had heard one Ct 

inaiiy times *< that the leffor of the plaintiff was a bafeborn 

which evidence was rejeded : And laflly, they offered an 

of the mother of the leffor of the plaintiff to a bill in the 

Chancery by the committee of Ann a lunatic, the peri 

feifedy againfl the leffor of the plaintiff and his moth 

which anfwer, the mother declared him to be illegitimate \ 

was born before marriage and privately baptized ; and aga: 

]icly baptized after the marriage : Which evi^Qnce Mr. 

^yre was alfo of opinion to rejeil. Whereupon a verdifl 

for the plaintiff, fubje^t to the opinion of the court upoi 

points of evider^ce. 
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Mr. Hoivarth and Mr. Jones now (hewed caufe, and inCftcd, 
that though the tcflimony of parents in their life-time, or their 
declarations after their dcceafe, might beadmiffible in cafes where 
proof of the marriage was prcfiimptive only, as by cohabitation^ 
or general reputation \ yet neither their declarations, nor their 
perfbnal teftimony could be admitted to baftardize their iflue ; 
where, as in this cafe, the fa£l of the marriage was aAually prov- 
ed. If fo, the evidence offered was rightly rejedled. In fup- 
port of this pofition they cited the following authorities. Rex. 
V- Inhabitants of Readings Mich, 8 Geo, 2. B. R» Cafes temp. 
Lord Hardwicke 79. Rex verfus Rook^ Mich. 26 Geo. 2. J9. R. 
I Wilf. 340. Rex \. Inhabitants of St. Peter^s Worcefler, Bur. 
' Set, Caf. 25. Rex v. Inhabitants of Stock/and^ Bur. Sit. Caf 
506. 8 Mod. 186. Code, Lib. 2. tit. 4. lex. 26. Lib. 8. ///• 
47- lex. 6. 9. 10. Dig. lib. ^. tit. 2, 27. Lib. 22. tit. 3. 29. 

JLord Mansfield. — AH the cafes cited, are cafes relative to 
children bom in wedlock : And the law of England is clear, that 
^e declarations of a father or mother, cannot be admitted to 
l>siftardize the iflue born after marriage. But here the evidence 
offered is only to prove the time when theiffue was born \ and to 
'hew, whether it was befre the marriage or after. The objec- 
tion that is made to it goes a great way indeed ; for it goes 
^o this ; that even if the father and mother were alive, their 
O^n tedimony could not have been received. 

Mr. Wallace and Mr. Bower contra, in fupport of the rule, 
admitted the h€t of the marriage, but neverthelefs contended 
Ac evidence offered ought to have been received. That the legi- 
timacy of the lefTor of the plaintiff' did not depend, upon whether 
^m Stevens or a third perfon was his father, fuppofing him to be 
siQually born in wedlock ; but upon the fa£l, whether he 
^oas bom in wedlock or not. That the regider, though evidence 
of his being the fon of M. and F. was by no means conclufive 
U to the time of the birth. What then is the bed evidence the 
nature of the thing will admit of ? Mod clearly the tedimony of 
the parents themfelves, if alive ; efpecially, of the mother. If 
'o, why are not her declarations to be received after her death. 
(I<ord Mansfield. Suppofe the father had entered the day or 
"Our of the child's birth in a leaf of his Bible, would not that have 
•^cn evidence ? Mod undoubtedly it would.) And though 
^'^fe are many diftinftions in the books, as to how far an an- 
^«r, or depoGtions in one fuit, may, or may not, be read in ano* 
^^r fuit not between the fame parties i the mother's anfwer in 

Chancerj 
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Chancery is here ofrci:ed only as a folemn declaration by her in 
her life-time. In queftions of pedigree, declarations of perfons 
of the family have been frequently admitted. Parents have 
been examined in court : And in Rex v. Inhabitants of Reading* f 
•CJif.^mp. ^be mother was admitted to prove every thing but the want of 
Lord Hsrd- acccfs, though the child was born in wedlock. (Lord Mansfield* 
'^ * ^^' It was formerly held, that if the hufband was within the four 
feas at the time the child was born, no evidence could be admit- 
ted to prove it was illegitimate ; but that do£lrine was over- 
f s&r.925. rulea in the czteot Pendrely. Pendrel\\ and from that timetha 
1 1 P. fyuu l*w has been fettled the other way J.) 

^7^ Lord Mansfield."— The whole of tins evidence has been rc« 

je£ked. If any part of it ought to have been received that is 
material^ there ought to be a new trial \ and there can be no 
doubt of its being material. 

This cafe has been argued at the bar with a greater latitude 
than I thought it could have been. 7W que (lions have been 
made : ift, Whether the father and mother could have been ex^ 
amined, if alive, adly, If they could, whether their declara- 
tions, though ever fo folemn, can be admitted as evidence af^ 
ter-tbeir death. In this cafe there is evidence of the fa£l of tha 
marriage. But there is no evidence of the time of the birt£ 
The regifter only proves the Chriftening } but non conftat froir 
thence, when the child was born. As to the firft quedion, 
fiiould as foon have expefled to hear it difputed, whether tic 
atteiling witnefles to a bond could be admitted to prove tk= 
bond. I have known it done over and over again : And it 
much too clear to admit of a doubt. In this court, at nifipri 
a mother was allowed to prove a clandedine marriage at 
Fleetf and no other evidence was given, to fliew the legitima»^. 
of the child. A great edate was recovered upon her fingle t^ 
timony, and no obje£lion whatever darted as to the admilB 
f Adjudged bility of it. In Lord Fahntia's cafe, in the Hou(e of Lords:. 
^ri/ 22d, ^jjcfc the quedion was. Whether the Earl of Anglefea was ma? 
ried to the Countefs Dowager of Anglefea on the 15th of Septe^^ 
ler X74i> prior to the birth of Lord Valentia their fon, who 
born in the year 1 744, the Countefs Dowager^ having no 
tered, was admitted as a witnefs to prove the fa£l of the 
g About the riage. In Stapylton v. Stopylton^^ upon an iflue to try whetE 
^Vd *^^i ^^^ plaintiflF was legitimate or not, the mother attended 
4« * Guildhall to prove he was illegitimate. But it happened that ^ 

had made an affidavit^ in which (he bad fwoin that (be and^ 
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An/band had been married long before the plaintiff was bomj 1777. 
and this affidavit was intended to be ufcd againft her. Upon ■ 

this h£t being known> it was thought prudent not to call her • ^^^'^^ 
But there was not an idea on either fide, that (he was not a pro- ver/us 
per witnefs to the faft of the marriage.— As to the time of the 
hir^h^ the father and mother are the mod proper witnefles to 
prove it. But it is a rule, founded in decency, morality, and po- 
licyi that they (hall not be permitted to fay after marriage^ that 
they have had no conne^iofif and tllerefore that the offspring is fpu- 
rious ; more efpecially the mother, who is the offending party. 
'Fhat point was folemnly determined at the delegates. But the 
9 ucftion of accefs or non> accefs is totally different from giving 
evidence of the time of the birth.— The next queftion is. Whether 
the declarations of the father and mother in their life-time, can 
be admitted in evidence after their death ? Tradition is fufficient 
t«i point of pedigree : Circumftanccs may be proved : For in- 
^ftance : Suppofe from the hour of one child's birth to the death 
^f its parent, it had always been treated as illegitimate, and 
•iiothcr introduced and conCdered as the heir of the family . 
^h^t would be good evidence. An entry in a father's family 
^ible, an infcription on a tombftone, a pedigree hung up in the 
«inily manfion (as the Duke of Buclingham\ was), arc all good 
Evidence. So the declarations of parents in their life*time. I 
^ve known advice given to a father and mother to make attefted 
^edaratidns in writing under their hand of the precife time of 
^he birth of the baftard eigne and the fubfequent marriage, 
^ prevent controverfy in the family touching the inheritance. 
tf the credit of fuch declarations is impeached, it muft be left 
to the jury to judge of. As to the declaration made by the mo- 
ther of the prefent plaintiff, in her anfwer to the bill filed againft 
l^er in the Court of Chancery^ it is not like offering a depofition 
*^^ an anfwer in evidence againft a perfon not a party to the ori- 
ginal fuit. That cannot be done for this reafon ; becaufe fuch 
S^rfon has it not in his power to crofs examine. But here the 
^^nfwer is offered only as evidence under her hand, of her having 
'Siude fuch declaration. Therefore I am of opinion, that as 
^artoi the evidence, which was material in this cafe, and which 
cMight to hate been admitted, was reje^ied ; there muft be a new 
larial. 

Aston Juftice. — ^I am of the fame opinion. I think rejeding 
tile general declarations of the father and mother was wrong : 
-And here the declarations are not incon(iftent with the regifter, 

but 
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'777* ^^^ *^^ rather (Ircngthcncd by it. For if the child was boril <ft 
' tcr the marriage, the mother did not go above eight months* 



GOOD 



»f«.iir WiLLEs, Jullice. — I am of the fame opinion. 

.*;"/»' Per Cur. Rule for a ncW trial tbfolutef* 




Den^^ ex dim. Tar^swell verfus Barnard. 

T TPON (hewing caufe why a new trial fliould not be granted 
in this cafe, Mr. Juftice ITilies reported from Mr. Baron 
Hothatn as follows :•— >This was an ejeflment tfied at the lail; 
aflizes at Taunton^ in the county of Somer/ei^ for certain pre- 
mifes in the parifh of Street^ which Mary Tarzweli^ before her 
marriage with Richard Skitter^ demifed to the plaintiff: She 
claiming under an aflignment from William Tarzwe/l the younger, 
who took under the will of his fatter William Tarzwell the eld**] 
Thomas Tottle faid, he knew William Tarzwcll the fon.. That h( 
bad an houfe» orchard^ and garden^ at Street, which bclotiged t( 
his mother before, who has been dead ten or eleven years* Tha 
William was in pofTeflion about two years ago : But how cnucl 
longer he could not fay. But one Atwelly who lived ther 
above ten years ago, paid rent, before that time, to William fc 
one end of the tenement : And William kept pofltfllioti of tl 
orchard ever fince his mother's deatli. The deed of ajftgnment fro: 
William Tarzwell znd Mary Tarzwell d2itcd the 26th of Ftbrtta 
1771, was then read ; by which, William Tarzwell, in confid^-x- 
ation oi love and affeLlion, and for divers fervices done and p^^r- 
formed by the faid Mary for the faid Wiiliam, and alfo of tS^e 
fum of ten fbillitigSy afTigned the premifes to Mary Tmrviv/^J/g 
her executors, adminiilrators and afligns, for and during all K:3ie 
reft, re&due, and remainder of a certain term of 2,000 years^ for*' 
inerly raifed and granted thereon, then fubfifting, and underer* 
mined, for the yearly rent of onejhilling* There was a covenmUt 
** that he had full power to alTign," and << for quiet enjoyment 
•* during all the reft and refidue of the faid term therein yet Mr" 
^ come and unexpired." The fubfcribing witnefs to this dcrcd' 
£udy that William Tarzwell lived at Bladrop in the parifla ^ 
Street, at the time of the execution of the deed : That M.^^ 
was notfrefent: But he was perfcftly fober at the time. I^^ 
brought the deed with him to her, and fome (hillings pafl^^ 
from her to him. It was not called a deed of gift j but a d^^^. 
©f affignment. He offered to give up the writings to hers ^^ 




EASTER TERM 17 George III. 5. if; 596 

Ihefaidhe might keep the premifes for his life -, though (he had 1777. 

z right to them immediately. It was by her confent he con- -— • 

tintted in poflcflion. He gave directions about the eftare ever ^^^ 

fincehis mother's death; which was in 1765 or 1766. A year Baekaid. 
^go, WtUiam offered her ten pounds for the eftate, which (he 
rcfufcd ; faying, at the fame time, " that it was not her inten- 
** tion to turn him out.'* 

William Southey^ the officer of the furrogate's court, produced 

the will of William Tarzwrll, the father, dated the 25th of 

^u^ufi 1755, by which he gave the premifes to his wife; and 

^ftcr her deceafe, to his fon William during the term he h:id 

therein unexpired. On the will was indorfcd the aft of court, 

dated the ift of June 1756, in thcfe words: "This was proved, 

** tfr. on the oath of Elizabeth Tarzwell^ fole executrix therein 

** named, who was then fworn, Jlfr/' — ^The defendant refufed to 

^ntcr into any title, whereupon a verdift was taken for the plain^ 

^itt, with liberty to move for a new trial, without cofts, on thefc 

^^^0 grounds, ift. That the deed of afllgnment, without the 

Pc^u£tion of the original term of 2,000 years, ought not to 

'^^vc been left to the jury. 2d, That the probate of the will of 

^^^tUiam Tarzwell, though made 21 years ago> and though eleven 

T'^ars have elapfed (ince the death of the executrix, (hould have 

produced, notwithflanding the a6t of court entered upon 

will itfelf. 

Mr. Mansfield againft the rule, as to the i (I objeQion faid^ 
^^lat confidering the length of polTeifion under the will, and no 
^ifk whatever attempted to be (hewn on the part of the defend- 
ant, there was fufiicient ground, without producitig the original 
creating the term of 2,000 years, for the jury to find a 
As to the latter objection, an authentic certificate from 
^fcc Prerogative Court, and produced by the proper officer, was 
^^uivalent to the probate itfelf; being in faft the fame thing, 
nly under another form. 

Mr. GcuU contra, contended that the recital of one deed in 
Qother, is no evidence of the deed recited, though the deed con* 
iniog the recital be well proved ; becaufe the atteftation of 
^ht original deed is ftill wanting. Roe v. Huntington, Vaughan 
74. 82. 10 Co. 92. If the recital therefore was infufficient, the 
pc&f&on had nothing to apply to ; and clearly in point of time 
it would not make a fee : for the teftator died in 1 756 ; and the 
*ffignmcntwa« in 1771. 

VqI^ XL N Lord 



5^7 EASTER TERM 17 George III. B. R. 

1.777, ^^^ MANsnELD. — ^Thc fingle queftion in this cafe it» Whc- 
thctp upon all the evidence given, the plaintiff ought to be non« 



^j^ fuited, not having fufficicntly made out his title ? The defendant 
Baanaao. has not attempted to (hew any title. The argument on the part 
of the defendant has proceeded upon a fuppofition of a precifc 
title fet up. But I confefs I do not fee it in that light. The title 
is a pofleiEon of 20 years. The argument fuppofes the tcftator 
had juft got pofleffion at the time of making his will. But that 
is not warranted by the hCts. It is proved that in 1 755 he made 
his will, and gave the premifes in the manner dated in the 
report. How long he was in pofleflion before, does not ap- 
pear. But the defendant does not attempt to (hew any one 
elfe was in pofleflion before. It reds therefore in prefumption ; 
and confequently was matter proper for the confideration of the 
jury. The pofleflion afterwards was clearly under tic nuiU^ till 
within two years before the title tried. What elfe appears to 
ihew that the title was not a fee ? It is anfwered, that the 
tcftator held under an old term of 2,000 years. But that will not 
avoid the title, if the jury are fatisfied that he has been in poflef- 
fion 20 years. If no other title appears, a clear pofieflQon of 
20 years is evidence of a fee ; not that he held under the leafe. 
The leafe is one of his muniments. No roan has a leafe of 
2,000 years as a leafe ; but as a term to attend the inheritance. 
Half the titles in the kingdom are fo. Therefore unanfwered^ 
I think this was very good evidence to leave to the jury. . 

Per Cur. Rule difcharged. 



Fridayy GooDTiTLE cx dim. RoBERT Ed WARDS verftis Petkr 
^'^ *^- Bailey. 

wh^ch uT' T JPON (hewing caufe why the nonfuit entered in this cafis 
Jiciitious ac- fliould not be fet aCdc, and a new trial granted, the hOi 1 

tjon to re- t 1 r o * 

cover the appeared to be as follow : 

the icflbr of ^^ was an cjeftment brought for two tenements in the count- 
ft^iirnot"bf ^^ Dorfet, diftinguifticd by the names of the greater and lefs 
permitted to ncment. The plaintiff claimed under the will of one NicMt 
/LTdefd -Edwards, dated March 12th 1 750, by which he devifed t 
w cotr P^^'^^f'^s *" queftion " to his wife F. Edwards, for life, a 
i^anting that " after 'her deccafe to his brother John Edwards, to be at 1 
ftLt{«J^^''' " difpofal: But in cafe he fhould happen to die before t. 
inVaffo'ior " ^^^^ ^' Edwards, then he gave the^rcmifcs to his con 

further ajjur* ^ Rf^* 

4mce% 
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*• Rohrl Edwards, (the plaintiff,) and his heirs and affigtis for 
** ever:'' And he died foon aften Upon his death, John Edwards 
entered into and kept poffeffion of the greater teQement during 
his life ; and by will devifed toth the tenements to the defend- 
ant Peter Bailey. He was poffcfled of feveral other premifes 
^hich he devifed to the leffor of the plaintiff, by the fame will : 
And died in. the life-time oi Frances, the widow^ who^ upon the 
death of Nicholas her hu(band, entered into and kept poffefBoli 
of the lefs tenement till (he died.— Upon the death of John^ 
Peter Bailey^ the defendant, took poflcffion of the greater tene- 
ment, which John during his life had occupied. Soon afteri 
Robert, the leflbr of the plaintiff, by deed of relcafe, bearing 
date 5th January 1764, reciting the will of Nicholas, and alfo 
reciting the will of John Edwards, the brother of Nicholas ; and 
further that Frances the widow had furvived John, whereby the 
rererfion of the premifes was become vefted in him Robert in 
fee ; reciting alfo that it had been agreed that he the faid Robert 
fhonld renounce all his right, title, and intereft in the faid pre- 
mifes, to Peter Bailey, /^^y2r/V/ Nicholas Edwards having no power 
iodevife thejame\ he did thereby renounce, remife, releafe, and 
fir ever quit claim to the faid Peter Bailey, and the heirs male 
<tf his body, all the faid premifes, and all his right, title, and 
intereft therein ; with a covenant for further affurance. Subfe* 
quent to this releafe, the widow died ; and then Robert, the lef-* 
for of the plaintiff, brought this ejediment. Upon the releafe 
being read and proved, feveral objeflions were taken to it at the 
trial on the part of the plaintiff, i. That there was no privity of 
cftate between the leffor of the plaintiff and the defendant, at the 
time of the releafe. To this it was anfwered, that it was not 
> releafe by way of enlargement of the eftate, but/i/r /wiV/^ 
^ droit, therefore no privity was neceffary : Hut this objedion 
^•^ given up. 2. That in refpeft of the leffer tenement, the widow 
•^ing in poffeflion, there was no cftate in Peter Bailey at 
^« time, upon which the releafe could operate. 3. That it was 
^^udulent upon the face of it, being without confideration ; and 
*^, for that the recital, relative to Nicholas having no powet to 
_ *Vife the premifes, was falfc ; to prtve which, the plaintiff in 
Aj produced the will of John, the father of Nicholas, giving 
prenoifes to Nicholas in fee.— But thefe obje£lions Were over- 
^^^cd by the judge, who thought that as the leffor of the plain- 
took z confidcrablc cftate under the will of J^bn Edwards, 

N a " under 
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I TIT* uncjer which the defendant claimedi he ought not to be allowed 
to impeach it ; and accordingly directed a nonfuit. 

Mr. Mamfitld and Mr. Buller now argued in fupport of tlie 
nonfuiti and againft the rule for a new trial. Mr. Serjeant 
Heath contra^ for the rule. 

For the defendant it was argued^that fuppefing the releafe could 
not operate z%fuch^ for want of a fufficient poiTeflion in the rt- 
leafre at the time, yet it might operate as a grant of the nverjion. 
It is a fettled rule in the conftru£lion of deeds, that if fufficient 
appears to (hew the intention of the party to convey, though it 
cannot take efie£l in the precife form in which it was intended, 
it (hall operate in the way in which it can, rather than the in- 
tent of the parties (hall be fruftrated. .Sheppard^ in his Toucb^ 
Jhne 82, fays, " A deed made to one purpofc, may enure to 
*' another ^ if meant for % releafe, it may amount to a grant of 
*• the reverCgnj or e converfoJ'^ So in 2 JVilf. 75. a deed, intended 
for a releafe, was held to operate as ^ covenant to Jland feiftd z 
And the cafes there cited e(labli(h the do£if iiie. If fo, nothing 
can be clearer than the intention of Robert to convey in this 
cafe ; not only from the general words of the Att^^ but from the 
covenant for further aflurance. But a decifive anfwer is, that 
the plaintiiF is eftopped by his own deed. The claim he fets 
up is exprefsly againft his own deed, and the objections made to 
the form of it, go to defeat it. No man (hall be fuffered to do 
that. As to the objection oi frauds bccaufe the recital relative 
to Ific/je/as, is falfc, the circumftances manifeftly (hew there was 
fome inftrument, though none fuch has appeared, under which 
Join Edtuardsj was entitled, which warranted him in taking 
pofiel&on of the greater tenement, as he did, in the lift-time 
of the widow, and difpofing of them both at his death, not- 
withftanding the will of Nicholas. With refpefl to there being 
no cpnJideration% the eftate which the plaintiff took uiider the 
urill of John Edwardsy was a fufficient confideration for his con- 
firming the devife of the premifes to the defendant. But if it 
were not, as the plaintiff is content to take fuch eftate, he ought 
not to difturb the other devifees in the will. Therefore upon 
every ground the nonfuit was right. 

I/ord Mansfield as to the objeftion of fraud obfcrved, there 
was no evidence of any fraud ; that the reciul did not appear to 
be the induQIve caufc of the releafe ; and unlefs fome induce- . 
meot was (hewn, fraud could not be prefumed. If any colourable 
evidence of fraud had been givep, the nonfuit would have been 
• wrong I 



BAIL£r« 






£ASTER term 17 George III. B. R. 600 

wrong ; bccaufe fraud in this cafe would be a matter of fafl 5 of 1777, 
-which the jury are to judge. So if the plaintiff could have ■ 

made out a cafe of mtflake^ it would have been equivalent to title 
fraud. But nothing of the kind appears; and as to the con- ^7^^-'^^ 
fideration, it might be fair enough. It depends upon the 
treaty. 

For the plaintiff, as to the other point, it was contended, that 
admitting the rule laid down to be true in its fulled extent, yet 
nothing pafled by the relcafe in this cafe for want of proper ope- 
rative words. There are appropriated terms to every conveyance : 
And where the word **grafif* isufed, htxng genus generaiiffimuniy 
if the inftrument cannot take effcft according to its proper form> 
k {ball operate in fome other if by law it can. But here the 
words are " renounce^ remi/e^ releafe and quit claimi^ which are 
the fpecial form of words adapted to a releafe only \ therefore it 
cannot operate as a grant. And fo is Co* Lit. 301. *< A ve* 
leafe cannot operate as a grant, becaufe it is a peculiar man- 
ner of conveyance adapted to a fpecial end." In the cafe from 
2 Wilf, 75. the word ** grant** was ufcd } and fo it was in the 
cafes there cited. But here there is no fuch word, nor any 
thing equivalent to it ; confequently nothing paffed by the deed; 
If not, the defendant's cafe is not aided by the covenant for 
further affurance ; for that at mod conveys only an equitable 
right : And as to its being an eftoppel, the plaintiff is not eftop- 
pcd from faying any thing, but that the defendant has no in* 
Urejl. 

Lord Mansfield. — The rules laid down in refpefi- of the 

conilru£lion of deeds are founded in law, reafon, and common 

fenfe : That they (hall operate according to the intention of the 

parties, if by law they may : And if they cannot operate in one 

form, they (hall operate in that, which by law will effefluate 

the intention. But an bbje£lion is made in this cafe, which, it 

ie faid, takes it out of the general rule and the doctrine of the 

Authorities cited ; And that is, that in the releafe in quedion the 

\ivord << grant'* is not made ufe of. But that the intention of the 

J>arties was to pafs all the right and title of the plaintiff in thefe 

^remifes, is manifed beyond a doubt. One thing however is 

^eciGve. This is zJiBitious action to recover the poffeffion. In 

Xttch an a£lion if a man has made a folemn deed covenanting 

^hat another (h^H enjoy the premifes, and likewife for further 

aflTurance, it (hall never lie in his mouth to difpute the title of 

the party to whom be has fo undertaken 3 no more than it (hall 

N3 be 
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P77f be permitted to a mortgagor to difpute the title of his mortgagee. 

^ No man (hall be allowed to difpute his own folemn deed. Ther^ 

TiTLx fore ^uacimq^ via dat^^ the nonfuit was right. It would be very 
<'"/«< idle to fet afidc the nonfuit, Qnly to fend the party into equity 
and make him pay the cods that way. 

Aston Jufticc— This is the common wording of a releafe^ 
but though in the ibape of a feleafe, if there are fufficienc words, 
it may operate as a grant. The lafl ground however ia decidve ; 
It is clear from the general complexion and circumftances of this 
cafe, that there had been fome difpute between the parties rela^ 
tive to the wills of fficholof E(huar4si and his brother JJm \ and 
that this rcleafe was an agreement between them for the pufpofe 
pf adjufting all matters in difference: And there is a covenant 
for further aflurance. I think it would be extremely improper 
fifter tha^i to let the party take a legal obje£lion for the purpofis 
of defeafiag (lis pwn folei^n agreement. 

Per Cur. Rule difcharged. 



Saturday^ BoKP VCrJuS NuTT, 

May loth. -^ 

Ifaihip, In- T JFON (hewing caufe why a new trial (hould not be granted, 

/"!!lf Ji-*""* *" *'*^ ^*f^' l^^^^ Mansfield read his report as follows : 

inaica,wAr. '[^his was an a£lion on a policy of infurance upon the Clip 

have fail- Capd \xi the W^eft India trade, loft or not lofti c^t znd/rom Ja^ 

ed on or be- ffi^ica to L$ndon\ warranted to have failed on. ox before the I ft 
fore a par- -r- » j 

ficularday, oi Augufl 1 7 76. The policy was effe£led OA the 20th of ^i/-r 

wrn of pre- ZHfi^ ^77^* at a premium of 15 guineas p^r cenU to return 5 per 

mium in cent, if the (hip departed with convoy, and 8 per cent, if with 

t^)fali,cfi convoy for the voyage, and arrived fafe. At the trial there 

or before the ^^g ^o controverfy about tfie fa6ls; and they are (hortly thefe: 

her port of The (hip was completely laden for her voyage to England^ at 

lUflTe^'cl^^ S/. Anne's in Jamaica ; and failed from St. Anwfs bay on the 

and clear- 26th of July for Bluefields^ in order to join the convoy there \ 

Soarc!,tothe Bluefields being the general place of rendezvous for conyoy on 

of"rindc2^ the Jamaica ftation, like Spithead in England y and where a con- 

vous at an- voy then lay, which was expe£led to fail for England every day : 

the' aand,°^ But the greater part of the way from St. Annis to Bluefields^ i^ 

for the fake out of thc dircA courfe of the voyage from St. Anne's to England^ 

conxty there That (he arrived off Bluefields on the 28th or 29th of July^ 

coI^piiancV ^^^^^ ^^ ^^s immediately ftopped by an embargo laid on all 

with the warranty, tho' (he be aftcrwardi detained there by an embargo^ lnyond the day.-^Tho* 
(i^ch ^ce pf rendezvous be out of the diri& eourje of the ^yn^t it 1% no dt^gtimy^ 
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"vcflclf being in any part of Jamaica^ and was detained there till 1777, 
t.ht 6th of A^ufi^ when (he failed with the convoy for England \ ■ ■■ 

bat afterwards, being feparated in the paflagc, was taken by an ^^jyt 

^jeimerlcan privateer. — Upon thcfe fafts the jury found a verdid Nutt. 
for the defendant. 

Mr. Wallace and Mr. Baldwin (hewed caufe ; and the cafe was 
Spoken to, on two fcvcral days in this term : Firft, on Thurfday 
^e 24th of April \ and again on Tuefday^ the 6th of May. Ac 
^he trial, the fingle queftion was, Whether the (hip did, or did 
«iot, fail on or before the ift of Augujl ? But on the argument 
two points were made on the part of the defendants, i. That 
the departure from &U Anne^Sy was not a departure from Jo'^ 
tnaica within the meaning of the policy. 2. If it were, that 
the going to Bluejields was a deviation. As to the ifl point it was 
obferved, that (hips in the Jamaica trade infure againd two 
different rifks, according to the feafon. i. The ri(k here in* 
fared, called the Summer rilk, which ends on the 1 ft of Augttfl. 
2. The Winter xi&ii which begins on the 2d oi Augufty and is fd 
called from the hurricanes ufual about that time. AJlrijEl de- 
parture therefore by the precife day fpecified in the policy, is of 
the very e(rcnce of the contra^i. It is a condition precedent which 
mad be complied with, or the underwriters will not be liable. 
To determine whether it has been complied with in this cafe, the 
tcnns of the policy are material. Now this infurance is nat^ << ^i 
** znd /rom St. Ann/s\** but, «* atznd/rom Jamaica,*' which is 
not only the eommony but necejjary form of policies upon Jamaicd 
ibtps : bccaufe, as it is the practice for them to fail from port to 
port to complete their lading, they are under fuch a policy pro- 
tected in coading to and fro% till they (inally depart from the 
iibnd for England. For the fame reafon they are never conGdere4 
la haring^V^^on their voyage, till they have aQually cleared the 
ifland. The queftion therefore is, was it the intention of the Cam 
ptl^ when (he left St. Annis, to fail direElly for England f Moft >. 
cleiarly it was not. If it were, Bluejields was entirely out of her 
courfe ; and confequently a deviation. On the other hand, can 
-tSiete be a doubt but if (he had been captured in going to Blut-^ 
j^ldSy that the underwriters upon this policy would have been lia- 
(>le ? For Bluefields is as much a part of Jamaica as 5/. Anne\ : 
And equally incladed under the word << at!* Either way there- 
Coft, the verdid was right, i • If the voyage begun at St. Ann?s, 
^hc going to Shields was a deviation. 2. If it did not begin at 
£f. Annity there was no departure from Jamaica till after the ift 
^ Augufi^ Confequently die underwriters are not liable* 

N4 Mr. 
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I777« Mr. Dunning and Mr. Buller contra^ in fupport of the role in^ 
* — fitted, as to the ill point, that the departure from St. Anne^^ bc- 

vrr/Sii ing a departure from the port of difcharge^ with all the cargo, 
fliip*s papers and clearances on board, was a complete depar* 
ture from Jamaica for the voyage. Suppofing the pradice to be 
as ftated, that veiTcls in this trade do fail from port to port to 
complete their lading, and confequently are not confidered as 
having failed till they finally depart for England^ the inference 
drawn could not hold in this cafe. Becaufe here, the Capel^ when 
(he left St. JnniSi had every thing ready : her lading was com- 
plete ; her crew, captain, cargo, clearances, were all on board ; 
' flie had no occafion to go to any other port ; and her full inten- 
tion was finally to depart for the voyage, meaning only to touch 
9t Bluefields for the fake of the convoy then ready. If fo, though 
Bluifiilds might be a little out of the direct courfe, It was no 
deviation in law. Spithead^ the general rendezvous for convoy in 
England^ is out of the direct: courfe of mod (hips bound to fo« 
reign parts : yet it never was held a deviation for any ibip to go 
there for the purpofe of joining the convoy. It is zjuflifitAk 
reafon : And there are authorities in which it has been fo 
held. Therefore there is no ground for either objeftiouj and the 
rule ought to be made abfolute. 

Lord Mansfield. — One point now darted is entirely new: 
that fuppofing the voyage to have begun from St. Anui^^ the go^ 
ing to Bluefields^ (^hich, it is admitted on all hands, was out of 
the courfe of the voyage) though for the purpofe of convoy enlj^ 
ihall be confidered as a deviation. In apfwer, it has been faid by 
the counfel for the plaintiBT^ that there are cafes in which thq 
contrary has been held, But they are not cited. I could wiih 
therefore that thofe authorities might be particularly looked into^ 
9nd this ground mentioned again. It is a very material point ; 
but widely different from a warranty to depart on a particulaf 
4ayj which is a condition precedent fhat admits of no latitude^ 

Adjornatur^ 

Upon this c^iffe cpming on ^gatn, nothing new was added ot( 
the firft point. The fecond point was put thus: Whether, if thq 
infurance had been from St. Anne*s to England, and the Capel had 
gone to Bluefields (out of her dire£l courfe) for the fple purpofe of 
meeting with convoy, it would have been a deviation \ or a$mud| 
^ profecution of her voyage^ as if (he had diverted her courfe IQ^ 
avoid an encmy^ Mr. Dunning and Mr. Bullqr for the plaintiff, 
CPntendc4 it would npt have beep a ^eviatipn^and tl^eir ^r(|umeo( 

wa^ 
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w«s as follows : Whenever a (hip does that which Is for the gene- 
ral benefit of all parties concerned, the a£i is as much within the 
fpirit of the policy, and confequently as much protected by it, as if 
exprefled in terms. It cannot be difputed but the z& in this cafe 
vas for the benefit of the infurcrs, as well as the infurcd. Bluim 
fiildsi where the (hip went, was the general place of rendezvous for 
coavoy; and not a /^r/, but an open road: No motive oi trade 
therefore could, or in fafl did carry her thither ; her cargo being 
complete at 5/. Anne*^. It is true, as St. Anni% lies on the op- 
pofitc fide of the ifland, and out of the dire£t courfe from thence 
to England^ there was infaEl a deviation : But fuppofe fhe had 
ipruDg a leak and put back to the neareft port to refit; would 
tbt have been a deviation? Certainly not. To determine 
vhcther a diverfion from the dire£l courfe of the voyage, is 
fuch a deviation as in law vacates the policy, the motives, end^ 
and confequences of the a£t mud be attended to. A juflifiable 
ttoti?c will excufc. In the cafe of Alotteux verfus The London 
hjurance Company^ i Ath. 545. " The (hip Eyles was infured 
** from Fort St. George to London. Upon her arrival at Fort 
** St George from Bengal^ (he proved to be fo leaky, that by 
** the advice of the governor, isfc. (he returned to Bengal to 
^ refits But being done from nece(rity, and not for any purpo/i 
•* ^ trade, the underwriters were held liable." If a deviation is 
jttilifiable for the purpofe of repairs, it is equally fo for the fake 
of convoy ; more efpecially if it be according to the ufage, and 
the convoy (lationed at th<: cuftomary place. This is exprefsly 
l*iJ down in two pafes : Bond v. Gen/ales^ at Ni. Pri. coram 
&ft, C. J. 2 Salk 445. and, in Gordon v. Morley, at Ni. Pn» 
^m Lee, C. J. 2 Str. 1,265. ^^'^^ intention, and not the letter of 
^ contra£t, is the true rule of condrudion^ 3 Bur. 1)237* 
Therefore, though a difference may be taken between the prefent 
^and tbofe cited, that in them there was an exprefs warranty 
to depart with convoy, and ier^, there is no fuch warranty ; yet 
^K is in this cafe that which is tantamount. For the return of 
t^fnuum was to be apportioned accordingly. It was clearly 
^^cefore a circumftanqe in the contemplation of the parties; 
And it never could have taken place if the (hjp had not gone to 
^^^Ids. Confequently, what the captain 414 was not only within 
^ (pint and meaning of the contrafl, but in fuftherance and 
^^<^tipn Qf the intention oi the parties. If fo, it can never 
^ cpnftr^ed to vacate the policy. The whole of this dodrine' 
^ JftPFP fujljr iUif (If ated in die cafe of PcUy v. The Royal Exchange 

AJfurance 
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1777* ^jfuranceCompany{commonljCd\lcdthc Banl*/aulc^k)i Bur.24^i 
• and Tierney v. Etherington there cited ; and thefc principles arc laid 

^^,^ down : !• " That whatever is ufually done, is prefumed to be 
NwTi. li forefeen and in contemplation of the parties : And therefore 
'< is underftood to be referred to by every policy, and to make a 
<< part of it, as much as if it was exprefled.'' 2. << If what is done 
<< by the mafter, is ex jtifia caufd^ as to refit, or to avoid enemic! 
•* or pirates, the policy fhall continue** i Bur. 351. If it 11 
enjujla caufa to avoid an enemy, it is not lefs fo to obtain thai 
prote£lion which will enable the (hip to purfue its courfe ir 
fafety. And here, the a£l done was moft for the benefit of the 
party complaining ; the premium to be returned bearing nc 
proportion to the diminution of the rifk occafioncd by thi 
(hip*s failing with convoy. But it may be urged, that being n< 
immediate danger, there was no necejftty here, as there is in th 
cafes put. It is true there was no phyfical necefftty ; but the^ 
was thai which the law holds equivalent. It was, in prudence 
difcretion^ necejfary and fidvtfable to be done, and for the 
benefit of the owners, infurers and all parties concerned, Thex^ 
fore they prayed the rule might be made abfolute. 

Mr. Wallace and Mr. Baldwin contra^ for the defendant. Tl 
whole of the argument has proceeded upon afluming that as ; 
. condition of the policy which makes no part of it ; and avoidinj 
that which is the file condition and flipulation between the par« 
ties : viz. the time fpecified for the (hip's departure. It is trae 
there was to be a return of premium ^the (hip departed with con- 
voy, but there is no agreement or obligation that (he ihould fail 
with convoy. It is no part of the contra£l, but only a poffibb 
event, for which, if it did happen, an allowance was to be nUMk 
in the price of the premium. The ground of the policy i^ 
that the (hip (hould fail by a particular day. It is Xhtfik oso-' 
dition, and the terms of it ezprcfs and precife. The fingle 
queftion then is, have thefe terms been complied with ^ It f^ 
infifted they have ; for that the (hip failed for the voyage 0^ 
the a($th of July \ and though the going to Bluefields was oat ^ 
her courfe, yet being for the fake of convoy only, it was em 
ju/ld caufa : therefore, no deviation. But, i. How does it J^ 
pear that this was exjufid caufd f There was no immediate daiH 
ger, no ^nemy in fight, no condition in the policy to feek for 
convoy. 2. How was it beneficial to the underwriter ? His in* 
tention was to run all rifks^ provided the (hip departed oil a 
particular day \ and to avoid the rifk 6f the feafon and weathei 

u aftei 
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after that time : That was bis fole objeA. Will dien the court 1777. 
take upon them to determine^ that it was more his intereft to run *' ' ■ 
the riflL of the fea» which bf meant to avoid, than the rilk of ^'^ 
apture, which he was indifferent about ? If it wi3l not, there is Nvtt* 
an end of the queftion. It is very different from the cafes 
dted. In t/fem^ there was an exprefs warranty to depart with 
C011T07. No doubt, in fuch a cafe, all the m^jn/ of attaining the 
end infured are neceffarily included in the policy : And tiere^ 
^fiehing for convoy is part of the contrad. But here, the 
^f of departure^ is the fole ground. It is an exprefs condi- 
tion which neither ftorm nor enemies, unlefs complied with, 
can excufe. As to the argument of its being beneficial to all 
parties, that would equally apply if the Ihip had ftaid in the * 
wbour of St. Anne*^ in expectation of convoy \ or if the con- 
voy had not failed from Bluefields for a mopth after the Cap4 
''Tired. And there is no drawing the line. Therefore the 
v^iclis right, and the rule ought to be difcharged. 

Lord Mansfield. — I am extremely glad this motion has been 
i^de; the caufe came on at OuildhaUj by the candour of the 
parties, in the faireft manner. But I had no intimation of its be- 
^ a caufe of confequence till after the verdift $ when I was 
^Qformed 100,000/. depended upon it. The queftion was fair- 

V tried, and the cafe has been very^ well argued on both fides. 
I' have thought much of it fince the trial. Some things arc 
^lear : And there are fome which require confideration. The 
policy was made on the 2oth of Augufi 1776, upon the con- 
^bigency of a fadi which muft have exifted one way or the other 
^t the time the policy was underwritten. That contingency was^ 
^hat the (hip (hoiild have failed on or before the ift of Augufi : 
Oonfequently, it muft have taken place or not upon the 20th of 

month. The port from whence the (hip was to be infured 

if i may ufe the ezpreflion, the whole ifland of Jamaica. But 

'v^Mn which of the ports the Ihip would fail neither party knew. 

^t^crcfore they have ufed the words •• at and Jrom Jamaka j* 

^y force of which, (he certainly was protected in going from 

EH>rt to port, and till (he failed. It follows tliat the word 

^* failed" in the warranty, mu({ mean that (he had failed on her 

f^^mtv^aml hund voyage. The qutftion then is a matter of fadl ; 

^Hd one that admits of no latitude, no equity of conftmJiiony 

^ eacnfe. Had (he or had (he not failed (te or before that day ? 

That is. the queftion. No matter what caufe prevented her; 

V the fad \$^ ths^t (he bad nqt (aikil^ |hini|;k (be ftaid behind for 

the 
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1777* ^^ ^^^ reafdnS) the policy was void : the contingency had n 
>■ happened } and the party interjefted bad a right to bj, the 

wft« ^^^ '^^ contradl between them. Therefore, what w^s tiid ' 
NuTT. Mr. Wallace in the ^gumeot^ is very true : If (he had been pi 
rented by any accident from failing till the 2d of Augu/i^ . 
by the fudden want of any neceflary repair, or if an enemy h 
been at'tlie mouth of the port ; the captain would have do 
very right not to fail, but there would4iave been an end of t 
policy. It is very different from the cafes where a voyage h 
been begun : There the ufage of the voyage may juftify going 
little out of the direA courfe. This alfo is clear; if the (k 
"had broken ground and been fairly under fail upon her voyage 1 
England on the iHoiAugufi^ though (he had gone ever fo iitti 
way^ and had afterwards put back from the (Irefs of weath 
or apprehenfion from an enemy in fight, or had then been | 
under an embargo, and beea detained till September j it woe 
ftili have been a beginning to fail ; and the (loppage would ha 
come too late. Becaufe the U^arranty was upon a fa£t offtecedn 
Such a cafe * happened before me a day or two after the prefei 
a£iion was tried. It was an infurance upon a (hip from Gn 
nada to London warranted to fail on or before the ift of Augij^ 
She had barely begun to fail on the day when (he was ftoppe< 
by an embargp, and Jetained beyond the time. I thought d» 
voyage was begun : The jury were of that opinion, and dier 
has been no motion for a new trial. — I am giving no opi 
nion, only breaking the cafe. Here the whole queflion tum 
upon this : Did the voyage from Jamaica homeward, begi 
from St, Anne*s or from Bluejields. Perhaps where a voyage i 
once begun, the going a little out of the way to join conro 
may be very reafonable, and for the benefit of all parties : Bi 
ft ill it does not vary the fadi of failing. Here it was very rd 
fonable: But the queflion whether the voyage began from &.^ffM 
or Bluefields flill remains.— -Another material circumftance aiifi 
from the words ** at and from Jamaica*' At the trial I rcafoi 
ed thus : ^' By the terms of the policy (he was prote£ted doric 
<* her flay at Jamaica : By force of them, (he had a right 1 
<( go to any port, or all round the ifland^ and (he went 1 
" Bluejields for reafons beft known to hcrfelf. Therefore tl 
«• voyage began from Bluefields" Had the infurance been ** ^ 
w and from the port ff St. Anh/s,'* it did flrike me that goio 
round the iijand to Bluefields would have been a deviation* Sat (bj 

• The nimc of it was Tbelufea verfvf Fer^fiu^ 
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k z queftion of fo much value and coilfequence, thatdie court 1777* 
wiflies to confider the cafe thoroughly^, before they give a final.; 



decifion upon it. ' . ,^* 

Aston Juftice. — ^^I (hallbe very glad to confider this cafe. As n»tt.. 
at prefent advifed, it feems to me to depend upon a mei^ matter 
cth&i And therefore to be very different from the cafes of 
deviations that have been put. In them, the change of voyvge 
being from neceflity is excufcd in point of law : But here, the 
vhole queftion is, did the Cape/ fail from Jamaica on or before 
the I (I olAuguft according to the true fenfe and meaning of the 
policy ? If (he had fairly commenced her voyage on her depart- 
ure from S/. Anni Sy and t]ie going to Bluefields is to be taken 
a& the ufage rf the voyage^ I (hould think the underwriters 
voald be liable. So, if (he had broken ground for the voyage, 
and had gone but a league and been blown back again. But, if 
be found no convoy at Bluefields, (he could not have ftaid. 
there to wait for convoy : That would have vacated the policy. 
S0| if her going to Bluefields is to be confidered only as a con- 
^Quatton of her (lay at Jamaica^ the policy is at an end. She 
cettainly was ready at S/. Anne^s to depart for the voyage : And 
fte went to Bluefields^ not to take in part of her cargo (for 
then it clearly would not have been a commencement of the 
voyage), but from a jud motive. Whether that was or was not 
) commencement of che voyage, is clearly a matter of fa£l i 
'nd, in this cafe, a very material one ; therefore ought to be 
very fully confidered. 

WiLLEs Juftice. — This is clearly a matter of fa£t. I think if 
the (hip upon her arrival at Bluefields had found no convoy, (he 
coald net have ftaid there ; but muft have failed immediately ; 
or. if (he had met with convoy and had ftaid an unreafon- 
ihle time for other (hips, the infurers would not have been 
faUe. 

Cur. advtfare vult. 

Afterwards on this day Lord Mansfield delivered the opinion 
of the court as follows : We are all fatisfied that the truth of the 
*rfe is, that the voyage from Jamaica to England began from 
^*Jlnn/%. That, when the (hip failed from St. Anne^s (he 
I^id no view or obje£l whatfoever, but to make the beft of her 
^y to England \ and (he touched at Bluefields only, as being the 
&feft and beft courfe (under the then circumftances) of her na« 
ligation to England. That the value of this queftion admitted 
On both (ides (hews, that every other (hip under the fame cir- 

cuia- 




dbjr EASTE& TERM 17 Gemci m. B. R. 

1777. euaiftaiiees looked upon the toodiiiig^ at BluefiiUs^ wbere ti^ 
oonroj then hj ready, to be the fafeft courfe of navigarion fior 
Jamaiea to J^ttmdi and that it would have been unwife an 
impnident for anj ibip not to have touched there. The gm 
dtfitnOiou IS this : That (he fiuled from St. Annfs for Englan 
tj the waj vf Bl^sefiilds % and that it was not a voyage from & 
jtim/t to BbiefiMf with any objed or view diflina from th 
iK)yage to England. If (he had gone firft to BluefUlds for an 
porpofe independent of her voyage to England^ to have takei 
in water, or letters, or to have waited in hopes of convoy com 
jng there, none being ready, thai ^oold have given it the con 
dition of 900 voyage from &. Anne't to Bluefielis^ and anatbt\ 
from Bluifiilds to England* But here, under all the circum. 
fiances, we think (he had no other objeQ than to come to Em 
gland dire£Uy by the fafeft courfe« Therefore the rule for 
new trial muft be made abiblute. 
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Rex verfus Clark et aU Saturd^^ 

^ May 3i(U 

jT^HIS was an information filed by the Attorney General Upon an in- 
againft the three defendants Claris Lilly^ and Batemarty andverdia 
^p€n the ftat. %Gto. i. c. li.fea. 25. for ajfaultwg and reftftir^ raf^^'^^s' 
Attain cuftom-houfe officers in the execution of their duty, and fbrobAruaL 
''^finting out of their cuftody fixty half anchors of brandy and fixty Jo^!houfc 
'^f anchors of geneva, which they had feized : By reafon where- Officer con- 
^» and by force of the faid ftatute, the information ftated, <« that Tce^u 
** the faid defendants had /wfr^j/A^ forfeited the fum of 40/, ^- >«^;7 as* 

%% • ^ '' ^ ■ Mr* defend* 

a*piece.'' There was a fecond count for the ajfault only^ with- ant !»/«/•«. 
«^ the Tefcuc, which concluded in the fame manner, *< that 'xf^tt^^^l^^ 
** the dc&indants had fcverally forfeited the fum of 40 /." «y impofcd 

At the trial before Lord Mansfield^ at the fittings after Hilar j J[ Where in 
^Cnn 1777* at WeflminfteTy upon "not guilty'* pleaded, the ^^^J^^^*^*- 
Y^ found the defendantsyhwai/f guilty. made penal, 

Mr. Buller laft termf obtained a rule to Ihew caufe why the ^l^'^T* 

, • ' IS in Its na- 

judgment (hould not be arrefted, upon this objcdion, " that the ^^ire flnj^ie, 
^ TerdiS againft the defendants was for three feveral fums of ^nahlfoniy 
** 40 /. each \ whereas by the aft of parliament the o£Fence was ^^^ f«cQ. 
^ entire^ and only one penalty of 40 U given for one and the fe^era. join 
** fmne offiuice/* And inftanced the cafes of conviAions upon '" ^wnmit- 

* * ting It.— 

w game-afts> where, though (everal offenders are concerned. But if the 
^y one penalty can be recovered againft them all, Hardman qui aj^J]^ *" 
<t»t. W'bitaker. Mid. 1748. 22 Geo. 2. B. R. MSS. So efu fi^^^» ^ 
(oaky only for IdUing feveral hares on the fame day* Marriot fifsratgfy\u 

'•SW. MSSt* able to the 

'•' penalty. 
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I'jTj.^ Mr. W(alkce now.fliewed caufe, and objeded,,!. That the mo- 

■ tion wzs premature I becaufe if either of the defendants were li- 

Rs3c able^ the Attorney General might (ign judgment againft him only, 

C1.A11K. and releafe the reH. The defendants therefore (hould have waited 
till judgment had been entered up againft all ; and then have 
availed themfelves of the.objejiion upon error, if warranted in 
point of law. But 2dly, fuppofing the application regular at 
this time, there is no ground for the obje£lion. For the penalty 
is not in the nature of a fatisfadiion to the party grieved, but a 
puniihment on the offender i and crimes are feveraL So it is 
exprefsly laid down in Regina vtrCus King et aL i Soli. 182* 
This was an offence at common law, for which each party 
might have been indited and feverally puniflied by fine and im« 
prifonment \ and the ftatute was made to addzn accumulative 
puniihment : whereas, if the conftru£iion contended for by the 
defendants were to prevail, the greater the number of offienderSf 
the lefs would be the puniihment. 

Mr. Buller contra, in fupport of the rule. i. As to the ap« 
plication being premature, if the error arofe upoh the verdift 
alone, it might be fo, becaufe the Attorney General might cure' 
it by a mtiprofequi. But the ground of the obje£^ion is^ that 
the information itfelf is infuSicient upon thtfoue oiit^ for it is 
there laid as a feveral offence* Therefore, the parties at their 
eleAion may take advantage of it, either in arreft of judgment, or 
by writ of error. 2. With refpe£l to the principal queftion, whe« 
ther feveral penalties can be recovered where feveral perfons are 
concerned in one and the fame offence, it is clear by the words 
of the ftatute that only one penalty can be recovered. For it is 
not faid ** that every perfon offending flsall for every fuch offence 
«* forfeit, ^c ;'* but, «* if any perfon or perfons fliall, (^c. the 
•* party or parties (hall for every fuch offence, forfeit and lofe 
" 40/." The word' "/fr;^/!/** and ^^partie/* manifeftly (hew 
the legiilature meant to provide againft z joint offence by feveral 
perfons ; but not to multiply the penalty on that* account : The 
penalty refers to the offence, not to the perfons \ and fo it is 
laid down in Cro* Eliz. 480. Partridge v. Naihr : reported 
likewife in Moore 453. and Noy. 62. That was an aQion on 
the ftat. I ti 2 PhiL i^ Mar^ c. 12. brought againft three de- 
fendants for impounding diftrcfles in feveral places. Upon not 
guilty, the jury found a verdifl againft all three ; and judgment 
was entered up for 5 /. and cofts againft each defendant feverally; 
But upon error it was held to be clearly bad, there being bat; 
one dffence \ notwithftanding the words of the ftatute there are,« 

thali 
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lStiSLt:'^^^ev0ry per/on ofTending (hall for ewry Juch .offence iox*^ ^777» 

So in convidiions upon the (lat. 5 Ann, r. 14. though feveral ^,^;^ 
are concerned in the fame offencCi one penalty oply can be re- Clakk, 
covered. Hardman qui tamy.Whtiahr et aU Mich. 11 Geo. 
1. B. R. 1748. MSS.— Therefore he prayed the rule might 
be made abfolute. 

I^rd Mansfield.— There is no caufe of greater ambiguity, 
than arguing from cafes without didinguifliing accurately the 
grounds upon which they were determined. The true reafon 
of the cafes which have been cited in fupport of the motion, 
and the di(lin£iion between thofe cafes and the prefent, is this : 
Where the Offence is in its nature Jingle^ and cannot be fevered, 
there the penalty (hall be only ftngle 5 becaufe, though feveral 
perfons may join in committing it, it dill conftitutes but one of- 
fence. But where the offence is in its nature feveral^ and 
where every perfon concerned may be feparately guilty of it> 
there, each offender is feparately liable to the penalty -, becaufe 
the crime of each is diftinft from the offence of the others, and 
each IS punifhable for his own crime. For inflance ; the offence 
created by the flat, i W 2 Phil, ^ Mar, c, 12. is ** the impound- 
•* ing a diflrefs in a wrong place.'* One, two, three or four, may 
impound it wrongfully ; it (till is but one aft of impounding, it 
cannot be fevered It is but one offence ; and therefore fhall be 
iatiified by one forfeiture. So, under the flat. ^ Ann, c, 14. 
for the prefervation of the game ; killing a hare is but one 
offence in its nature ; whether one, or twenty kill it, it cannot be 
killed more than once. If partridges are netted by night; two, 
three, or more may draw the net ; but flili it conftitutes but one 
oflence. But thisjiatute relates to an offence in its nature feveral \ 
a feveral offence at common law : and the (latute adds a further 
fan£iion againfl that, which each man muft commit feverally. One 
may refift, another molefl, another run away with the goods : One 
. may break the oflScer's arm, another put out his eye. All thcfc 
arediftindl afts ; and every one's offence entire and complete in 
its nature. Therefore each perfon is liable to a penalty for his 
own fcparate offence — With refpe£l to the application being 
premature, Mr. Buller lias fufficiently anfwered that objection. 
The information itfclf lays it as a feveral offence ; therefore 
a motion in arrefl of judgment is proper. 

Aston Juftice.—Suppofc a perfon, not prcfent at the time of 

<he offence being committed, were to have advlfed or procured it 

to be done: I am of opinion^ under th^ words of this a£t^ he would 

Vol. II. O ' . be 
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1 777. be lUble t» the penalty. The dittnftion is, that the offefiee herc^ 

■ ^ ■■ it in its n^tuftJrvtfoL I remember the ctfe of Harinum fin tarn 

. ^^ retful mudker ti a!. Thete, the offence was eonfidered as 

CtABi. being in its natilre otilj 9ni offence. Bat in this cafe, the of* 

fences of tbe feveral defendants are diftinft and feparate. 

Pir Cur. Rule difcharged. 



j^l^l Rex verfus FRAWcrs Hiil. 

Whefvic IV^^' Mamfuld^ Mr. Morris^ and Mr. Bait (hewed eavff 
ijf^ml*"* againft a ruk for quaOiing anordcr of fcffions confirn^ 

ptriOi to ing a pcor's rate. The order of feffions was as follows ; WiUt^m 
^^^^p^* Upon hearing the appeal of Francis Hill againft a fate for the 
for their relief of the poor of the partOi of Bradford^ in this county, com* 
vitbin tbe plaining that he w^s affeffed and rated, for, and in refped of, hit 

"SSbns M-e ^^^^ *" ^'*^^ **" *^ ^^^ parifli, whereas he was advifed that he 
liable under wa3 not by law liable to be foafieffed and rated, in lefpcA of fucb 
JE/. €. %. n? ^^^^ '^^ tx^At ; It appeared in evidence, that the £iid appellant 
be rated to ^as a clothicr, and that he was^ and for fome years paft had beea» 

^S%^ft W^^^^\^ ■ ff% 

refpc^ an inheAiiant\n i\^ faid pari(h of Bradford^ where many other 
*''*'^'' tradefmen, particularly clothiers and maniHaftinrers of woollen 
goods, likewife lired : And that he there carried on the bufinels 
of a clothier; and, at the time of making the rate in queftion, 
was a£lually poffciTed of a conGderable ftock in fuch his trade, 
within the faid parifli of Bradford. And that the churchwardens 
and overfeers of the poor of the faid pari(h, at Eu/itr 1775, made 
the rate in queftion \ which was properly aHowed by two juftices 
of the peace, for the relief of the poor of the faid parifh : and 
therein charged the appellant z penny as his fbare or contribntion 
towards the relief of the poor of the faid pariOi for the faid year 
1775, ^" ^^JP^^ of hU jock in the faid clothing /r/u2r, which 
he then had in the faid parifh ; and which faid chaise of a 
penny a rate, was proved to be more than his juft proportion 
or (hare towards the faid rate, jf, in refptQ j^fuch his faid fisA 
in tradi^ he was legally bound to contribute anything toWardi 
the relief of the faid poor of the faid pari(h. Whereupon, and 
upon due confideration of the premifes, this court doth ovdei 
and adjudge, that the faid rate be, and the fame is, hci;pby con- 
firmed. 

Mr. j?a// argued as follows : This qneftlon takes a different 
turn from any other that has been difcuffedfaere : For it is dated 

not 
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xiot as a cafe of landholders aggrieved hj the omiffion of a fet of 1 77-y. 
jmeo, rateable, as they conceive, in refpcft of thtir ptrfinal pro- 



perty ; but as a complaint by a tradefman upon his being rated ^* 
^o the poor for his vifiUe^Jlock in trade^ within the parifli : Hill* 
.And this is the ihape in which^ Lord Mansfield faid in the WiU 
way cafe, fuch a queftion ought to come on : Not, as a general 
cjueftion, whether dock in trade be rateable or not } but, as tlie 
particular one made by an. individual, whether he is bound to 
contribute to the poor's rates in refpe£l of the ftock in trad^ 
^vhkh he poflefles within the pariOi of Bradford. The whole 
^ueftiony therefore, depends upon the conftru£lion of the ftat. 
^3 Eliz. c. 2. And the bed way to attain the true conftruc- 
^ion of that ad, is to examine the law antecedent to the mak- 
ing of it. 

By the common law^ as appears by the Mirror y p. 14. << the poor 
^^ were to bp maintained by the parfons, re£lors of the church, 
^* and by the parifliioners '^* but by what mode is not there fpe- 
cified. There is however a recognition of this provifion, in the 
cafe ofRix v. Loxdale^ Hi/. 30 Geo. 2. B. R. • It is a matter of # , g^^^ 
obfcnrity how the poor were maintained before the ftatutcs which 445* 
now provide a maintenance for them. The religious houfes 
moftprobably contributed much towards it : And this conjedure 
feems the better founded, from the time when the firft provi-^ 
fion was made for them by ftatute ; which was in the 27th year 
of Hen. 8th, juft about the time of the diflblution of the mo- 
nafteries. I fliall fele£l the moft remarkable expreffions in that 
TXiA the feveral fubfequent ftatutes, in order the better to af- 
certain the true intent and meaning of them. By the 27th Hen. 
8» €• 25* <' the feveral hundreds^ towns corporoUy parijbes^ and 
•* iamUtsmttt to maintain the poor/' By the ift -£</. 6. c. 3. 
'* cottages are to be provided for the poor at the cofts ofdtfesp 
** iownsp and hrougis, at the devotion of good people." By the 
ftat. $ (s^ 6 Ed. 6. c. 2. ^* the minifter and churchwardens are 
^ to a(k of every man and woman what they will give ; and if 
** any pofon, being aUe^ refufe to give, they are to be ex- 
•• boned, Vc.^ By the 14th Eliz. c. 5. " all arid every the in* 
•« habitants are to be taxed to the relief the poor, i^c."" By 
%B EU». c. 3, •* a ftock of wool is to be provided for employ 
^ of the poor of all the inhabitants to be taxed and gathered." 
Thefe expreflions give no room to doubt but that the true 
meaning of thefe ftatutes is, that all itibabitants of a pari(h, able 
cither in re(pe£l of their real or perfmal property to contribute 

Oa to 
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to the maintenance of the po^r, are intended to be comprized 
under the dcfcription of ** perfons liable to that burthen.*' The 
firft remarkable alteration in the terms of thofe z€ts is to be 
found in the 39th Eiiz. c. 3. ftB. 4. where the . words '< oecu^ 
<< piers of land within the parifli" are ufed. The reafon of which 
introduAion was probably on account of certain perfons who 
claimed to be exempted out of the former ftatutesy as not rC'* 
6ding in the pariih* The word *^ inhabitant^ however was 
ftill retained* If it ihould be argued that the word <* inhabitant** 
was retained for any other purpofe than that of including per-» 
fons who were rateable for their perfonal fropertyy it is incum^ 
bent on the other fide to (hew it. 

Taking this therefore for granted, that the meaning of the 
word •♦ occupier** was to include perfons who were oviners of land 
refiding out of iht pari/h, and that the word ^ inhabitant'** con- 
tinued as it did \ the next conCderation is the ftat. 43 El. c. a. 
/I. 

It is the opinion of Dr. Bum^ that the llat. 43 Eliz. c* 2. 
did no more than re-ena^ the 39 £/;z. r. 3. . The obje£l of 
taxation, and the fubjcA matter are the fame in both) but rather 
more minutely exprelTed in the latter \ yet neither the preamble, 
nor any other part of the latter, (hews an intention to make a 
change. The fame perfons therefore were liable to be rated : 
And if that ftatute were now for the firft time to receive a con- 
ftrudion, there could be very little doubt of the expofitioB 
of it. It would be a very violent expofition of it to fay, 
that thofe perfons alone who are pofTcfTed of real property were ^ 
liable to be taxed to the poor. The clergy, the mcrdiant, tbe^ 
tradefman, all benefit by the labour of the poor, as much a^thc= 
owner and the occupier of land. It is but juft then, that thei^ 
fhould all contribute towards the maintenance of the pool — 
^ifentit commodum f entire debet et onus I — I (hall next confide- _ 
how far this con(liu£tion of the (latuce has received a fanQio^H 
and been recognized by other ftatutes. By flat, a 2 Car. ' — - 
c. 12./. I o. for the repairing of highways and bridges, ic ^^= 
enabled, that << one or more afiefTment or affefiments upon 
•* ^nd every the inhabitants^ owners and occupiers of lancL. 
** houfes, tenements, and hereditaments, or any perfonal jtfi 
** ufttally rateable to the poor within any fuch pari(h, (hall 
•' levied, t^fc'* 

By flat. 2 GuL^Mar. c. 8. for paving and cleanfing the ftie^^** 
in the citfes of London and Wejlminifler^ it is enadedf^ that {oiXzMa 
•• better mending of the highways, one or more aflcffment ^' 

« afliriP 
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^ afieflments opon all and crcry the inhMtantSf owners and oc-^ 1777» 
•' copiers of lands, hoiifes, tenements, and hereditaments, or any -— — — 
^ P^fonal tfiate ufually rateaUe to the poor within any of the faid ^J^*, 
^ pariftcs, (ball be levied, tsTc'' By flat. 3 (5* 4 GuL tf Mar* Hut^ 
€• 1 2. for the repairing and amending highways, it is ena^ed 
y^lfeB* 18. that "No afleflment for the purpofes therein de- 
^ dared, Aall exceed the rate of fix pence in the pound of the 
'' jcsirly value of lands, houfes, tenements, and hereditaments, 
^ ifc. nor of fixpence for twenty pounds of ptrfonal ejlaie 
^< ufuailj rateable to the poor within fuch patifli, hamlet, 
^ bfc" By ftat. I Geo. i. e. 52. feff. 6. for making more 
cfie£lial the ]aws for the repair of highways, it is enaded 
by reference to ftat, 3 £^ 4 W7/. &f Mar. c. 1 2. " that the 
" jafttces of quarter-feffions, Vc may, if they fee fitting. 
** caufe afleflments to be made, and money to be raifed not 
*' exceeding the proportions limited by the ^aid a£t."— It is 
not particularly faid what thofe proportions are ; but I cond* 
der this ftatute, as a direft recognition of the 3 ^ 4 ^. £5* M. 
^. 12. as much as if it had been faid fo in exprefs words. TheGe 
feveral ftatutes therefore taken togpth^^r prove, that the legifla- 
turc has at different times thought /owe Jpecies of perfonal property 
rateable to the poor : For they in terms fpeak of ^^fuch petfonaJ 
^< property as is ufually rateable to the poor J* But be that as it 
may, it is enough for the prefint argument that fome forts of 
peribnal property are rateable by the ftat. 43 Eliz. c. 2. and 
if it be reafonable that^^m^ flvould, nothing can be more rea- 
fonable than that viftble property^ fuch as Jloch in trade^ fliould 
Jbe fo too. Befides this legiflative expofition of that ftatute, 
there are a variety of authorities which fpeak the fame language. 
The firft in point of time is the anfwer of the twelve judges 
to the 1 8th qu4tr€ in Dj//. juftice, r. 73. p* 231. Ed. 1727. 
This anfwer fays, '< that the land within each parifti is to be 
<< rated, in the firft place, to the relief of the poor } but that 
** there may be an addition for the perfonal vifible ability of the 
^ pari^uoners within that parifii." 

In Sit Anthony Earbfzczh^ 2 Bulf. 354. A. D. 1633. ^pon 
complaint to the judges of aflize by the inhabitants of the town 
of Bofton upon an undue affeifment made by the faid town and 
overfeers of the poor, it was held, and fo delivered for law by 
. Hutton and Croi^ juftices of aflize, << that fuch afTeflfments ought 
^ to be nrade according to the vifible ejlate of the inhabitants 
^* there both real andperfonaH* And alfo, that this has been 
. JQ rcfolyed by all the judges of England upon a reference 

O 3 made 
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l^^^4 made to them, and upon conference together, when diej re«' 

•■ folved, that afTeflments for the relief of the poor^ougbt •* to 

•wr/kf *' be made in fuci manner as heforey according to their vi/ibU 

HiiL. u ifiate^ real and perfinal^ which they had in the town where 

*' they lived.'' Now» though the note in Dalian be ananymau^^ 

' ' and may therefore feem to want authority ; yet it b impro* 

bable, that Bulflrode (hould be miftaken when he quotes the 

anfwer of the judges. His reports were publiflied in 1657, 

by himfelf. Sir Robert Heatk^ mentioned by Daltan to be chief 

juftice in 1633, when the anfwer of the judges was delivered, 

was made fo in 1631 ; Crete was made a judge in ' 1628 ; and 

Huttenm 161 j. Taking then the authorities both ciDoAm 

and Bulftrode as not to be difputed, the next cafe in pmnt of 

time is that of Rex verfus ClerhenwelL which was as follows : 

^* An order made to confirm a poor's rate, which rate was made 

€i according to the land-tax, was quaflied. ObjeAed, that diis 

<< taxation was not equal, becaufe the perfonal eftate in the pub* 

<< lie funds is not chargeable to the land*tax, but it b to the 

<< poor : And by the whole court, this rate for that reafoa was 

^* fet afxde-". Hll. 2 Geo. i.B. R. Foley 2^. 

The next is the cafe of Rex v. 5/. Leonard^ SboreJKteb^ Xlaf. 
temp. Holti 508. In which the court could not have confirmed 
, the firlt order without recognizing the rateability of perfiMial 

property. Nor the fecond^ without holding that the feffions 
did right in deciding that more equality was proper in taxing 
the different forts of eftate than had been obferved. > 

The next is the cafe of Regina wextus Barkin^ % Lord Ri^. 
1,280. where all the judges agreed, that a traidefman (artifeky 
is liable to be rated for his ftoclii in trade. There are various 
authorities too in Vin. Abr. voL 16. where he refers to Shaw 
and to MSS. cafes. I would refer the court likewife to the opi- 
nion of Lord Hale in his fcheme of the poor laws ; to Dr« 
Burns Hiftory of the Poor Laws •, and to the cafes of Rex verfus 
Guardians of the poor of Canterbury^ Rex verfus The inbaHtants 
afWhitney^ Rex verfus Tb< inhabitants of Ringtvood^f Rexvexfug 
Tie inhabitants of Andover f . 

More attention ought to be paid to a cafe like this \ where 
a man comes who Is rated for vifible local property within ibepa^ 
rifb. For it is dated as a complaint by an individual of a rate 
impofed upon him, who at the fame time acknowledges, tlv|t 

• Sufrtf 326. \ Saprut 550. 
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if pdrfenal p ro p e rty is ratetUcr, the proportion (phargcd upon him 1777^ 

is lijajtovkt. A ad to prore this, I Ihall cite what the court — ^^ 

£ud in the cafe of i{«v verfus The imhaUiants rfJndover. Lord ^'^ 

MansfiiU £ud *< It is doobtful whether, to the extent in which Hsli.. 

^ it has been argued^ perfonal prpperty is rateable or not \ if 

^ it were to be fo without regard to any thing local or vifible^ 

** the watdi in a man's pocket, foldiers* pay, lawyers' fees, would 

^< be liable, iSe. A le6 queftion is, whether a man in tt:fule (hall 

^ Bol be rateable for his^^i. To be (vLttfamt petfonal ftoptr^ 

^ ty may be rateable ; but then it miift be keal v^k property 

^ ^mMm tbi paryhr 

As to the inconveniences that it may be fuppofed would at« 
tend the rating of it i ftock in trade in feme refpeds is rated to 
the land-tan, as appears from the cafe of Rex verfus Whitmy. 
But in answer to that, I ihall fubmit, that if the law autho« . 
rizes the tax, a difficulty in the mode of levying it can be no 
•bteAioa \ befides the tax is now actually raifed in many places 
ff this kingdonif in Lynm^ Norwcb^ Frome, Trowbridge^ War* 
amfter^ Bsetvdley^ Blandfrrd, in many pariihes of London-^ ami 
b particular that of WlitecbapeL And how was it formerly in 
ihecafeof the fubfidies to which the land-tax fucceeded ? jP^r* 
yfaM/ as well as realeftate contributed towards them i and there* 
fart diere muft have been a mode of afcertaining each man's 
abSities to contribute, and the proportion was fixed, as appears 
10 Gil^m fitecL c. i^ 

Ifrom the examination therefore of every writer upon tlie 
fii^leA, from the ftat. 43 Bii%. and the feveral ftatutes recoghiz- 
fflg the condnidion I have given it, from the authorities in 
the^books, and from the circumftances of inequality upon any 
«ClMr ground of ponftniAion, I Aibmit to the court that this 
fate is a good one, and ought to be confirmed. 

Mr. Widmore fer the defendant was flopped in his argument 
by a queftion from Lord Matufield^ what the ufage heretofore 
had been in this place with refpe& to rating ftock in trade ? 
Mr. Morris anfwered that the ufage was waved, and that he and 
Mr. Widmore had agreed at the feifions to bring the general 
queftion before the court. 

Lord Mansfield i^xA they had no right to do fo : and tlrought 
it ought to be fent back to the feflions to ft ate the ufage« 
That the highway a£ls referred to perfonal eftate ufually rateable 
^ 0ic poor. 

O4 Mr^ 
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*777. Mr. Juftice j^on faid, the cafe of the King v. Whitney wais 

^ incorredlj reported in Botfz Poor Law, in refpe^l of what 

wr]^ Mr. Juftice Tates is there mentioned to have faid* — That he 

HiLt. thought in this cafe the ufage ought to have been ftated. And 

accordingly the court ordered the cafe to be referred back to the 

feflions for that purpofe. 

* Saturday^ Aftcrwards, in ifi/jry Term • 1778, the cafe being retamed, 

Jan. 31. ^nj ijjg quarter feffions ftating, " That it had been the ufage 

'< heretofore in the parifli of Bradford^ to rate perfons there for 

(< their ftock in trade/' the court ordered the rule for quaOiing 

the rate to be difcharged, and confirmed the original order of 

fei&on8» 



Sami .'■ ^^^ ver/us Miller. 

If one rent IV/fR* Bearcrofi (hewed caufe againft a rule for quaOiing an 
onand^w- order of feflions confirming a poor's rate. The order of 

gethtr with feffions ftated the following cafe : ** Upoii the appeal of WUltani 
Jr^ngihett^ ^ Miller of Cheltenham J in the county of Gloucefter^ Efq, againft 
out arifing, « ^ ^5^^ or affcffment made for the relief of the poor of the faid 

at a frcis 

ycarJyrent, ** parilh of Cheltenham^ for that he is unequally rated therein in ' 
able t*^' rtie " rcfpeft of the lands and huildings by him rented of Mrs. S*tf.. 
poor in re- << licome^ with all other land, buildings, and houfes in the faid 
wL/r°of ^ " parifh : This court, having fully heard as well the faid Wtl* 
fuchrcr.tt «< Ham Miller ^ as the faid churchwardens and overfeers of the 
the aniiuaj " poor of the faid pariQi of Cheltenham^ touching the faid ap- 
vaiue of the ^c p^al, it 18 ordcrcd by this court, that the faid rate or afleflment 
pefidert oi " bc, and is hereby confirmed : The cafe appearing to be, that 
hon?y'm' " M"' Elizabeth Skillicome of the parid of Cheltenham, in the 
proportion »< county of Ghuctjlery by leafe dated the ?oth of May^ 1 776, had 
the leicrvtd " demifcd to the appellant the faid JVilliam Miller of the parifl^ 
rent. cf ^f Cheltenham aforefaid| certain lands containing about four — : 

^^ acres, with buildings thereon, and a certain well of minerals 
«' water thereout srifing, called the Cheltenham Spa, for tbesa 
** t^rm of 21 years, determinable a( the option of the leflee atV. 
" feven^ fourteen, or one and twenty years, at the yearly rent qt'-^ 
one hundred powids. And it further appearing to be, that th^ -j 
latids and binld'nigs thereon, independent of the well, arc 
** the annual value of about twenty pounds \ that the rent fix 
^* by the faid William Miller for the mineral water of the fai^. 
'< well is eighty pounds \ that the profits of this mineral water 
*^ ibc klfte the faid William Miller^ arife from the fale thcrci 

f«ai 
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** and the company refbrting thereto, which x% very various and 1777. 

** uncifimn ; and that the faid William Miller ftands rated for — -• 

•* the premifes aforefaid in the faid rate at the fum of five ^^^ 

*' pounds, which \^ equal to a rate of one hundred pounds per M<<.L«ay 
^< annum for lands in the faid parifli/' 

Mr. Bearcroft in fupport of the order of feffions and againft 
the rule, obfenred, that the rate in this cafe was an entire rate 
upon the^r^ renty paid by the defendant for the premifes in 
queftion ; and aflefied upon him in refpe£l of fuch rent : not fo 
much for the profits of the water, and fo much for the land ; but 
an entire rate upon the nuhole as land .* Therefore not diftinguifii* 
able from the cafe of any other occupier of land rated in refpe£l 
of his rent. He fuppofcd however a queftion would be made 
on the other fide, whether mineral water was rateable to the 
poor : If it were, he (hould have an opportunity of fpeaking to 
it in reply. 

Mr. Dunning and Mr. Clifford contra^ in fupport of the rule 
conteilded, that the words of the ftat. 43 Eliz. c. 2. did not 
include this fpecies of property : That the rate was not, as had 
been faid, a rate upon the wbole^ as land ; though the rate itfelf 
did not difiinguijb between the annual rent of the land and the 
profits of the fpring : But the feffions had diftinguiflied between 
them, and ftated the refpe£live amount of each : And certainly^ 
the only queftion meant to be fubmitted to the dourt was» 
** Whether the profits of the fpring^ independent of the foil^ 
^ were eo nomine^ a fubftantive matter of taxation ?" And they 
infifted it was not. That the ufage with refpe£k to other mine- 
ral fprings in different parts of the kingdom, at Matlock^ Bux^* 
ien^ Scarborough^ (^c. was the other way. None of them were 
ever rated ; and for this reafon : Becaufe they are in themfelves 
fluAuating and uncertain. They may totally ceafe : And at beft 
the profits arifing from them depend upon thefaOiion of the day. 
Therefore^ they are not a fubjccl of taxation within the mean- 
ing or the words of the ftat. 43 EUz.'c. 2. They cited Rex 
verfus Vandewally 2 Burr, 994. The Governor and Company of 
^melting lead verfus Richard/on, 2 Bur. 1,34 1« and prayed the 
rule might be made abfolute. 

Lord Mansfield. — Nothing can be plainer than the prefent 

cafe. This is not a rate upon the profits of the well, but upon 

rfour acres of landy let to the defendant at loo/. a year; and the 

value arifes, partly from the buildings^ and partly from the fpring 

^at produces the mineral water. Therefore the profits of the 

fpring 
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I ^y y; fpring tre part of the frodua of the Ufti. In Wm t iJIi r f k ire tnd 

■■ Cbiflnre^ where there are fait fpringt, the rent ol jAe land H 

J^^ increafed confidenbly od that account. So berey tlie cosfidera* 

MiirftsK. tion of the well^ increafes the rent. It is fart of the ffiaee of 

the landi and therefore, as fuch> I am dearly of optmon it 

ought to be rated. 

Aston Juftice. — ^I am of the fame opinioa. The rate^ in tbis 
cafe, is upon the wioli efiate, let at 100 /I a fear. It is trae, the 
juftices in the cafe ftated have difided the rent; and (pcdallf 
iliftia'guiflied between the annual ralue of the land and Ac pao* 
fits of the fpring. But the leflbr and leffee have nude no fiieb 
diftin&ion in the leafe $ and the rate, is upon the wbde leac la 
groia. ^ Thexefbre the order of fellions is right. 

PiT Our. Role difidmrgod* 



Stmt 1A9. ^' ^ ^^^* FosTBR verfus Williams. 

A tenant in ^HIS Came before the court upon a rule to (hew cattfe^ why 
i»^*^^'* a new trial flbould not be granted.— Mr. Dwning argued 

witnefi to in fupport of the rpte, and Mr. Wallaa againft it. The arga- 
Sndklrd^ * mcnt on both fides was very fliort : And as the cafe and objec- 
titk : be. tions wcTC foUy ftatcd by Lord Mansfield m delivering his opi* 
ttpt^d hir n!o"f ^o avoid repetition 1 have only fubjoined the opinion of the 
•fMpoacf- court. 

^^^ Lord Mansfield. — ^This was an ejectment ; and an appfica- 

tion has been made for a new trial : Whether that application ia 
well grounded or not, muft depend upon what appeared at the 
trial.— -The plaintiff claimed as nephew and heir at law to a Afr. 
Baines the perfon lad fcifed. The younger fifter of the piaintiflf 
who was produced as a witnefs, proved the pedigree of her two 
brothers : That they both went beyond fea. That the plaintif 
went to the Baft Indus ^ but was not reported to be dead, as the 
other brother was ; and that he lately returned to Englatid* 
Upon the crofs examination ihe was queftioned whether the 
plaintiff was not of the half-blood only ; to which (he anfwered 
ihe never iiad heard of any fuch thing.«-The defendant^ who 
was landlord of the premifes, and who w;is fet up to defend in- 
ftead of the tenant (Mrs. Pearce)^ claimed under a Mrs. Gakon : 
And in fupport of his title a fine was put in, levied by Mrf. 
Galton in the year 1772. At the trial, Mr. Wallace on the pift 
of the plaintttf, objcQed, that the fine alone was not fufficient^ 
unlefs accompanied with fome evidence to (hew that Mrs. Galtmi 

4 ^f^ 
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wan in poffeffion at the time of the fine le?ieti, or had received l^^^• 
rent. It was admitted that no entry had been made. In order - 
to pmre po&ffion^ Mrs. Ptara^ the tenant in poffeffion^ upon 
whom the cjeAment had been ferved, was called and offered as 
a ^intiicfs* She was obje£led to, and at the trial I was of opinion^ 
and upon confideration ajin (Irongly of opinion now, that fhe was 
not a competent witnefs. A tenant can nerer be called as a 
witneis to fupport her own pofleffion. Then it was obje£led by 
the counfel for the defendant, that, to entitle the plainti£F to brinff 
an ejeftment, he ought to have given Mrs. Pearce (the tenant) 
notice to quit. The anfwer given to that was, that the pofTeiSoa 
was adf}erfe\ therefore no notice was neceflary; and I aa 
dearly of opinion there was ho occafion for a notice in thic 
cafe : For the pofleffion of the tenant was connected with that 
of the landlord, which was adverfe*-— Then Mr. 1^4ry, the at«^ 
tomey, was examined, to try to prove Mrs. Gaiton in polieflioa 
by^n acknowledgment of payment of rent to her by Mrs. Pmru* 
What he faid wasr '^ That before the death of Mrs. GaU^^ be 
^ Remembered a converfation between her and Mrs. Piarce, in 
'* which, the one admitted (he had paid the other rent as bes 
** hndtord, and the other, that (he had received rent from her as 
^ tenant.'^ But he would not be pofitive to the time fo as to 
^>^car it was before the jfine levied. Mr. Wallace ftrongly ad- 
<ltefled the jury in reply, and began by dating that the de- 
fendant had no colour of tight ; and that if he would produce 
^ny will or title, he would give up the caufe. I dated to the 
jury that Mrs. Galioriy who it feems was Saine/s midrefa, had no 
title. That it did not appear the defendant had any title, but 
t^ejjion. But if Mrs. Galton was in pofleflion at the time of 
levying the fine, then the plaintiff was guilty of a flip ; how« 
ever not fuch a one as would be a bar to him : For as he was 
beyond fea at the time of the fine levied, he would not be bar« 
red) but might bring another ejeflment. That the evidence re- 
fpe£Eing the converfation between Mrs. Gabon and Mrs. Pearce 
the tenant, was not precife and pofitive, whether it was had 
before ox after the fine levied. But that was matter for their 
confideration. The jury found a verdidVfor the plaintiff! If I 
had directed the jury to find for the plaintiff, and they had found 
for the defendant, I would never have concurred in granting a 
^eW trial. A new trial ought not to be granted, merely for the 
fiike of turning the party round ; but where fubdantial judice can* 
not otherwife be obtained. And in the cafe of Stniib ex dim. 

Dormer 
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I'j'jj. Dormer v.'Forte/cai,"^ the court under fuch drcumftances refufc4 
to grant a new trial. 



WiL- 



^trfiig AsTON» Juftice.— <I am of the fame opinion. As to the quef* 

tion whether the evidence of Mrs. Pearce the tenant in pofief- 
fion was admiflible in fupport of the defendant's title under 
whom (he held^ in Bourne v. Turner ^ i Sir. 632. upon a motion 
to admit the landlord a defendanti upon an affidavit that the te^ 
nant in pofleffion was a material witnefs for him, the court re- 
fttfed! it, faying, he was liable to the mefne profits, and therefore 
if the motion were granted it would not make the tenant a wit- 
nels. I have always underftood that a tenant in pofleffion can- 
not be a witnefs to fupport his own pofleffion. Therefore I entire- 
ly agree that the teftimony of Mrs. Pearce in this cafe was pro- 
perly rejedled. As to the other point, the evidence given by 
Mr. Way was very proper to be left to the jury ; and in a favour- 
able cafe might have had its efitA. Hete it was left to the con- 
lideration of the jury, and they have notwithftanding found for 
At plaintiff. Therefore the rule muft be difcharged. 

Mr. Juftice JFilleSf and Mr. Juftice AJbhurJi were of the 

fame opinion. 

Per Cur. Rule difchaig^« 



ji^f^t\u Bach veffus Longman et al. 

A mifical 'T^HIS was a cafe out of Chancery for the opinion of this 
Truing " court, ftating, that the plaintiff about twelve years 5^ 

wiihin the compofcd and wrote a certain muGcal compoGtion for the harp- 
». 19. for * fichord, called a Sonata ; and that being defirous of publifliing 
thecncou- jj^^ fgy workor compofition, together with other muCcal works, 

ragemcnt of / » fc . • t- %# 

learning, by compofitions and writings, he did apply for and obtain his Ma-,^ 
copi^Jf*'*' jcfty's licence, dated the 15th day of D/r^m*rr, 1763, whereb 
grimed bis Majefty did grant unto the plaintiff, his executors, adminif- 
autimrs or t'^^ors and afTigns, his royal licence for the fole printing and pu 
purchafer* lifliing the faid works mentioned in the faid licence, for four— 
pies, during teen years from the date of the fame, as appears by the faid li- 
there n"*^* cencc ; and that about four years ago the plaintiff compofea 
mentioned, and wrote another muGcal compodiion for the harpfichor d ^P'aff , 
called a Sonata \ together with an accompaniment for th^-^oc 
Viol di Gamba ; and that the defendants, being mufic fellers an«^ ^d 
copartners, had lately obtained copies of the two feveral Sonaifl^ h 
mufical works, or compofitions before mentioned, together wit :rzrii 
the faid accompaniment to the latter ; and had lately in the nai 
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of the (aid Join Chrtjlian Bach^ but without hid licence ot 1777. 
confcnt, printed, publiOied, and fold for profit, divers copies of ■*■ 

the faid two feveral compofitions and accompaniment. And it ^^^j^ 
likewife appeared, that it was poiTible to know the mufical com* Un«iiaii« 
pofitions of an^ mafter or compofer of mufick, who had com- 
pofed any quantity thereof. The queftion was. Whether a mu^ 
fical compofition is within the ftatute of the 8th of Ann. c. 19. in« 
titled an a& for the encouragement of learning, by vtfting tht 
copies of printed books in the authors, or purchafers, of fach 
copies daring the times therein mentioned ? 

Mr. Robinfortiox the plaintiff— Mr. Wood for the defendant. . 

Lord Mansfield called on Mr. Wood to begin \ and without 
hearing Mr. Robin/on in anfwef, faid, the cafe was fo clear and 
the arguments fuch, that it was difficult to fpeak ferioufly upon 
it. The words of the z€t of parliament are very large : << Sooks 
^ and ^ber writings" It is not confined to language or letters. 
Mafic is a fcience i it may be written ; and the mode of convey- 
ing the ideas, is by figns and marks* A perfon may ufe the copy 
by playing it ; but he has no right to rob the author of the pro- 
fitj by multiplying copies and difpofing of them to his own ufe* 
If the narrow interpretation contended for in the argument were 
to hold, it would equally apply to algebra, mathematics, arith- 
metic, hieroglyphics. All thefe are conveyed by figns and 
figures. There is no cMour for faying that mufic is not within 
the z€t. Afterwards, on Monday ^ June i6th, the court certified 
in thefe words, '' Having heard counfel and confidered this cafe, 
^* we are of opinion, that a mufical compoficion is a writing 
^^ within the flatute of the 8th of Queen Anney intitled an a£t 
^* for the encouragement of learning, by veiling the copies of 
^ printed books in the authors or purchafers of fuch copies^ 
^ during the times therein mentioned.*' 



Jones v^yyitf Walker. &«r^ 

TTHIS was a fpecial a£lion on the cafe, for money had and re* oid^fhett \% 

eeived to the plaintiff's ufe. Pfca, Non aJfum^t.^Tlit juiutls oi 
eaufe was tried at Weftminjler^ at the fittings after Eajier term, ^^^^^'^^ 
1777, before Lord Mansfield^ when the Jury found a verdi<^ for ing con. 
the plaintiff, damages i d. cods 40 x. fubje£t to the opinion of j" ^y ^^ 

ftrect of 
ivHtipntu buildlngty Stfire the ftat. 9 Attn, c, 10. Therefore the /unny ptfl-offict is enticed only to 
9me penny for tbe carriaie and delivery of a letter, to any of the inhabitants thereof ^ «#'». tht 
/Mffy paid v/en fmn'tni fuch letter wifa the ftmy-ffi-o^. 

the 
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j'j'jf. the eourt upon the following cafe: That bj the (tat 5 Ann*€m io» 
' tntitled «« an a£k for eftabli(bing a general poft-oflk^,** It waa 

\^^ enadcd <« that it (hoold, and might be lawful for the poft-maftef 
^ general, iste, to demand and take for the poft of all and every 
^ the letters and packets palBng or repaffing by the carriage called 
^ the Ptnny-fofl^ eftabliihed and fettled within the ctdes of Lmp- 
'* dm and Wefiwnnfiir^ and borough of Soutbwari^ and pmrU 
^ tu^acmi^ and to be received and delivered within ten EngS/t 
^ mila diflant from the general letter«offiee in London^ 9m pm^ 
^ jfy.**— That by the ftat 4 Gea. 2. e. 33. intitled. an %& for ob« 
viating a doubt which hath arifen concerning the ufaal allow- 
ance made upod the delivery of letters fent by the penny-pofltt 
to places wt of the cities of London and WefimnJUr^ and bo- 
rough of Soutbwari, and the refpiBive fuburhs thereofy reciting, 
that wbiTios, upoa the firft cftablifliment of the penny^poft-office^^ 
the carriage of letters by that poft was confined to the cities of 
London and Wi/lminfler, the borough of Soutbwari and the ra^ 
JpeRtvifuhurbs theteof i and whereas ^ upon the appBcaium of 
the inhabitants of •feVeral tov^ns and places within the compaia 
of ten miles round the city of London, upon their voluntary efn 
to allow and pay to the liieflengefs or pcrfons carrying fuch 
letters, io conGderation of their beihg obliged to travel with a 
horfe to places at that diftancci one penny, upon the delivery of 
every letter direded to any perfon at afly place out of the cities 
of London and Wejlminfter and borough of Soutiwari, and the 
refpeElive fuburls thereof, over and above the penny paid upon 
putting every fuch letter into the penny*poft«-ofice in London s 
the carriage of letters and packets by the faid penny-poft was 
extended ten miles round the city of London^ and one penny hath 
been conftantly allowed to, and taken by fuch meflengera, cA 
the delivery of every letter dircAed to every perfon^ at toy place 
out of the cities of London and Weflminfier, the borough of 
Soutbwari, and the refpeHive fuhurhs thereof, over and above 
the penny paid upon putting fuch letter into the penny-poft* 
office in London. And reciting, that whereas, hy reafon of the 
provifions contained in the ftat. 9 Ann, e. lo. feme doubta^had 
arilcn, whether the meflengers, carrying fuch letters, could' law* 
fully receive the faid penny, over and above the penny paid 
upon putting fuch letter into the penny-poft-office in Lonidom% 
For obviating and taking away all fuch doubts. It wzi onaffoif 
<< that nothing, in the faid a£^, lliould extend to reftrain any fuch 
<< mefienger from demanding or taking for every letter originally 

* •« feof 
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« fmt by the pennj*poft» and not firft paffing bj the general-poft, t^^^^ 
** mcf firom thence tranfinitted hj the penny^poft, which had 



^ been, or Ihoiild be, deli? ered, to or for any perfoo, at any place -^^^ 
<' Mwf of die cities of L^ndm and Weftmiffier^ the borongh of Wai.ss» 
^SMkiMri, and ^ rrffiBhrn fittmrh thereoff cmpmny^ ttng 
*' and above the peony paid upon patting every fuch letter bto 
^< the penay-poftpoffice." ^ 

That the hoafe of the plaintiff is fifnite in Oldfimt^ im the 
tmmtf ^ MiiMiftni which ftreec, hefare the ftat 9 Atm. was ad' 
jAud to Limdgn by c^ntigums bnildings. That the libntUs of the 
city of XtfiM^ ^extend beyond the walls thereof j but that OU^ 
fimt is mpart of any of the faid KbtrtUs. That over anJaiove 
the penny paid npon patting in a letter fent by the penny-poft 
to the plaintiff, a penny was demanded and paid on the delivery 
thereof. The queftion was. Whether the fec9nd penny could 
be kgally demanded f ' 

Seijeant Walker for the defendant, who was called upon by 

Lord Memsfield to begin, obje£ied i ft, that the moft material, 

and indeed the only i^(k to entitle the plaintiff to recover, was 

net ftated; namely, that the plaintiff lived within thefuhurhs 

of the city. The court therefore could not give judgment for 

him* o.dly That from the fa2is that were found, it was clear 

he did not live within the fuburbs : Oldjlreet being exprefsly . 

ftated to be out of the liberties of the city, and in the county of 

Middle/ex, That the liberties and the fuburhs were fynonhnout^ 

But fuppofing they were not; before the ftat. 4 Geo. 2. c. 33. it 

^ee%% mere curtefy to pay the extra penny : The ufage therefore, 

both before and fince the ftat. 4 Geo. 2. was material to (hew 

whether the curtefy extended to this place at the time^ and 

Hrhether it had been fubmitted to, as a demand, fince : And there 

Was no doubt but the ufage was with the defendant. 

Ix>rd Maksfield. — Ufage has nothing to do with the prefent 

^mfe« The fingle queftion is, whether << fuburbs'* mean the liber* 

%iea« or contiguous buildings at the time of the ftat. 9 Ann. For 

i£ Old^JIreet had been joined to London Jince that time, it would 

^K li^Jble to pay the extra penny. One (ide of Oxford-road does 

toot pay, becaufe it was then joined to London by buildings: The 

^Mher does, becaufe it was at that time open fields. One ftrong 

^rgliment againft its being conftrued to mean liberties, is, that 

%he ftatute mentions Weftmin/ler and the borough of Scutbwart, 

whicb have no liberties. ' ^ 
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Mr. BulUr contra for the pliintif. In Fellows ▼• Jiae$cii 

^ Midi 9 Gio. 3. MSS. the fignification of the wotd <^ fnbiirbe^ 

; was fettled to be» the fame as ihc/uturbana of Rome. Lord 

^** MamfieUm that cafe afked the Recorder, whether ^ (ubttrbs*^ 

^ras the technical term. He faid> no : The technical. term wai 

<* Ishertifs" He cited 2 ^fr/i. 431. Stow*s Survey^ voL 1. p* . in 

which Old'ftreet is mentioned as part of the fuburbs of tht 

city of London \ and the ftat. 9 jlnn. c. 22* for building 5c 

new churchcs» in or near the cities of London and Wt^wit^n 

and the fuburbs thereofj under wbichj^ Oldrfirtot church wai 

built, 

' Lord MANSFiELD.-*Th^ ftatute 9 Ann* c. 10. which erc£led 
the pennj'poft-officei confines the limits of its delivery to ** the 
** cities of London and Weftminjler^ the borough of Soutiwarl 
<* and the parts adjacent." In procefs of timej the inhabitanti 
of towns and villages within the compafs of ten miles of Londot^ 
{not, perfons refident in the contiguous ftreets and buildings] 
wiihing to partake of the benefit of this mode of conveyances 
made application to the penny ^^poft-o^ce^ requefting it might be 
extended to them, and, as an inducement to the .poft*office to 
comply with their requeft, offered to pay an additional penny a 
letter, towards defraying the expence of horfe-hire, neceffary 
' on account of the diftance. The pod- office indulged them ir 
it,-^After this it became a doubt, whether the receipt of thi 
additi6nal penny for letters thus carried and delivered .in tfa 
country, could be authorized, confident with the general pr 
vifions contained in the ftat. 9 Ann. c. 10: and therefore t^ 
flat* 4 Geo, 2. r. 33. was pafled, making it lawful to take an 9 
ditional penny, for the delivery of any letter to any perfon 
of the cities of London and Weftminjiery the borough of Sot 
work, and the rejpe^ive fuburbs thereof. — The queftion h 
ever. What is meant by " fuburbs ?'' ftill remains ; and th 
a queftion of conftruclion upon the ^£1 of parliament. A 
trial it was contended by the counfel for the penny-poft-o 
that fuburbs mean liber ties, and have relation to the fran< 
of the city. It was roundly afTcrted by bofb parties, ih; 
ufage and pra£lice was with item. Serjeant Jf alter, for t 
fendant, infifted, that the additional penny had alwayf 
pai^l by the inhabitants of 0/d-flreet. Mr. Dunning, i 
plaintiff, that it had not: But no evidence to the fa£t w 
duced \ the witneiTes on both fides being out of the ' 
thought^ and it was^ acquiefced in and agreed on al' 
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that it being clear and certain^ that Old-Jlreet was qonnedled to 1777. 

London by a ftreet of contiguous buildings before the ftat. 9 Ann. ■ " ■* 

r. 10. the ufage could be of no avail in explaining the ftatutc. i^il/i/ 
If the ufage had been, that zJJng/e penny only had been taken, V/aljcea. 
in one part of the ftreet, and the additional penny in another, 
it might have been material to (hew, that the one part was an- 
tiently contiguous to London^ and the other originally in the 
country. The queftion then, is a mere queftion of conftru£lion, 
whether the word " fuburbs" in the aft, means the liberties of 
the city, or contiguous buildings. In all diftionaries, ^' fuburbs" 
are defined to be, *< buildings adjoining to a great city, without 
•' the walls** I thought at the trial, and think now, there is not 
.a colour for faying that fuburbs mean liberties. Liberties are 
a corporate denomination : Suburbs, a natural denomination. 
In Fellows V. Jeacock^ which was the cafe o£ the Hampjlead wa- 
terworks, the court were of opinion, that fuburbs did not mean 
liberties : And to prove the place in queftion there, a contign- 
ous building, evidence was given of there being antient pipes, 
faTr.— Whether the place in queftion was or was not a contigu- 
ous building at the time of the aft, is, as has been faid, a matter 
%i faR : But when once it is proved to have been a contigu- 
ous building, it is a queftion Sf conftruftion upon the aft. The 
franchifes of the city can have nothing to do with the additional 
trouble of the Penny poft-man : Whether a houfe ftood on this 
fide or that fide of Temple- bar ^ within or without the liberty of 
the city, could make no difference to him. The only matter for 
his confideration was. Whether it ftood amongft other houfes 
contiguous to the city, or without it, fo as to occafion his taking 
a horfe, the original confideration for allowing the additional 
penny. 

Aston, Juftice.~The ufage is not material in this cafe. I think 
^hat upon the words of the ftat. 9 Ann. c. 10. which fays, 
*< parts adjacent," it is clear, that the inhabitants of Old-Jlreet 
^RTOuld be entitled to have the letters delivered for one penny 
only- The confufion that has arifen, was introduced by the 
latter ftatute, the ^Geo. 2. c. 33. changing the words, and ufing 
«< fuburbs'' inftead of *' parts adjacent.'' It alfo departs from 
xhe diftanc^ mentioned in the ftat. 9 Ann. c. 10. of ''- ten miles 
•< from the general letter office in London^* and fays " within 
•« the cbmpafs of ten miles round the city of London** which 
feemsto me, lo include ten miles beyond the city and the places 
adjacent where the old penny was taken. I think that hfore 

Vol. II. P. ihc 
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iTTJ* the ftat. 9th of jlftne, one penny onlj could have hate been take 
■■■■ in Old'ftreet ; and therefore, that the Foft-office cannot take a 

J**"" additional penny now. 

vtrjus • ' 

Walkii. Willes Juftice. — I think the word **/uburis^ in the latter ft 

. tute (4 G^o* 2. c. 33.) means the fame as ** parts adjacent" ; 

the ftat. 9 Ann. c. 10. If it had been the conflant uniform u(a| 

to receive an additional penny in this place, it might make a d: 

ference ; but ufage here, is ou^ of the cafe ^ for none is ftatcd 

AsHHURST Juftice. — I an? of the fame opinion. 

Per Cur. Pojiea delivered to the plaintiff. 



PruUy^ Rust et aU Aflignccs of Henry and Richard 

jmuiixxu Papps verfus Cooper. 

Aprttended IJJ frover the jury found a vcrdift for the plaintift, damag 
Q(part of 37^'* cods 40/. fubje£l to the" opinion of the court on tl 

a trader's following cafc : 

goods ••Ar, ° • 

to .1 parti- The bankrupts were clothiers at Salt/bury ; the defendant 
^^^or^any ^ncn draper and banker at the fame place. The bankru[ 
^ other con- were in difficulties all the Summer of the year 1772, jowi 
in the courje to the failure of Fordyce a banker in London. The defenda: 
^cJluted"^ on the firft oi Augufl 1772, lent the bankrupts 1,000/. up 
merely to their bond: Their difficulties increafing, Richard Papps^ c 
^L^'ptT^' ^^ ^^^ bankrupts, on the 20th of September 1772, met Mr. Sa 
fercrce, and Jon Barber from LondoHy who was under large acceptances J 
equality of the bankrupts, at Muml Green^ in Ham^ire \ where th 
the bank- ^^r^^Jupon a commiffiou of bankruptcy being taken out agaii 
k void', the* Henry and Richard Papps^ and tKat application (hould be ma 
of^tiffgoods ^° ^"^ ^^' AmpUas Read to be petitioning creditor. On Richc 
to fudi crc- Papp/s return home from Murrel Green on Mcnday the 2 
hhchrtio oi September zt night, bufinefs went on apparently as ufas 
the ti;»nf- but on that night, he told his clerk he (hould be obliged to ft 
cm^/V.v, be- payment in a few days. On Friday the 25th of September 
*Tban/.*^ the afternoon, Richard Papps bid his clerk fliut up his ft 
ruptcycom- and not open it next morning ; but rccolleciing himfclf, he 1 

BmfucIT l^^'^ ®P^" ^^ ^^^^ morning, for he would wait tiU the poft ca 

picrtnded Jn 5 which came in about nine o'clock of the morning of the ad 

Ufeif^inaa when Richard Pcpps ordered the doors to be (hut, and that 

of bankrupt, (hould bc denied. He was accordingly denied that day ; bei 

€j : No more t i i . . n r i t ' * J 

is any frau« which time, he had committed no act of bankruptcy. In conti 
tranflftion, p/ation of this, v^tid in order to give the defendant preference, j 

^hich is net f^ 

^dad. 
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^hariPapps made a bill of parcels to the defendant, bearing l^^^. 

<iatc the lad of September 1772, and delivered it to the defend- 

^nt on the 24th. The bill of parcels with an order to Mr. J. ^/^J 
JEtdirton (in whofe poflcffion the goods were dcpofited by the *<^/*' 
"bankrupts to fell for them) to deliver the goods unfold, and ^^'"* 
to pay the money arifing from the fale of fuch as might hltivc 
l)ccn fold to the order of the defendant, together with orders to 
^hite other perfons to deliver goods in their pofleflion to the 
sunount of 684 /. to the defendant, were fent by the defendant 
^ciptcfs to MeJ/rs. Grace and Kennedy in London ; which arrived 
^)nthc 24th of Septembers and on the 25th the goods in qucf- 
"«:ion were delivered by Elderton to Meffrs. Grace and Kennedy^ 
^0 the ufe, and as the property of the defendant Cooper. The 
^Ircc other perfons delivered no part of the goods in their pof- 
XcflxOn. The defendant never dealt in fuch goods as were in 
^IiC (yofleffion of Elderton^ and at the time of the delivery of the 
I>ill of parcels, the bankrupts were infolvent. 

The queftion was, Whether the plaintiffs were entitled to re- 
cover the value of the goods ? 

^r. Wood for the plaintiffs. The queftion is. Whether 
tile a£l done in this cafe, being in contemplation of bank" 
^^^ptcy^ and with a view to. give the defendant a preference^ 
not a fraud upon the reft of the creditors, and there- 
re Toid ? Nothing can be clearer, than that the bankrupt 
**^i^$ intended to put all creditors upon an equal footing. 
And therefore, though in general^ a trader, before any aft of 
•^nkruptcy committed, has fuch a property in, and power over, 
*^i« ^fiedls, as to do a£ls which by confequence may give one 
^^^ditora.preferencc to another ; yet, if he is infolvent^ ox has 
an aS of bankruptcy in contemplation^ he can do no a£l out of the 
^ifi^ ceurfe of trade, in favour of a particular creditor. This 
^oOrinc is not new, it is eftablifhed by a variety of cafes : But 
*^Ore particularly in thecafc oi Aider/on v. Temple, 4 Bur. 2,235. ^«^ 
*nd in Harman v. Fijhar. B. R. Trin. 14 Geo. 3. ♦—Here, the 
^^ done was clearly not in the courfe of trade ; not obtained. 
*^y threats, nor at the inftance, or importunity of the creditor ^ 
'^Ut entirely voluntary : And to make an a£l void, it is not nc- 
^Qary it (hould be fraudulent as between the parties ; it is 
^^fficient if it be a fraud upon the creditors generally. It is ex- 
P'^fely ftated to be in contemplation of bankruptcy. The pe- 
^^tioning creditor was fixed upon : The bill of fale antedated ; 
**^d falfely purporting to be in thc.cour/e of trader whereas, there 
^^ been no dealings of this kind between the bankrupt and the 

F 2t defendant 
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1777, defendant before; and in order to expedite the delivery of the 
■*• goods before the aft of bankruptcy was complete, the bankrupt 



g^^f^ fentthem by exprefs. The fo/e motive therefore, was to give a 

verfut preference ; and confequcntly, though a conveyance of only part 

of his cffcrfls, was void in rcfpcft of the other creditors- He cited 

Linton \. BartUtt, C. B. from a MSS. note of Mr. Jufticc 

• VidetYa% Gouldy as cxpicfsly in point • : And prayed Uie court to give 

fT'i/f. 47. judgment in favour of the pLuntifFs. 

Harmanv! ^^^- P^Mam cofitra^ for the defendant. I am to contend 
FijKirjujira, th^t the defendant, being a bondfide creditor, and payment be- 
ing made ^o him before any a£l of bankruptcy committed, has a 
right to retain what was fo paid him by his debtor, though by 
way of preference to him, and in contemplation of bankruptcy : 
And whether fuch payment be in money or goods makes no dif- 
ference* (Lord Mansfield. The difference between money and 
gdods is immenfe.) Suppofe the payment had been in bank 
notes, which in law arc not confidered as money, or payment^ any 
more than a bale of goods ; it would not have been void : And 
here, there was an order to deliver the money to the creditor if the 
goods were fold. It was by accident only that he received the 
good?. But he was aftually iti pojfcjjion of them^ before any aA 
bankruptcy committed ; 2Lnd pcjftjfflon is tht line to be drawn* 
js Twinis cafe, 3 Co, 81. It is a good payment therefore at conw. 
mon law : It has none of the charafterillics of fraud enumera 
Cil in Twine's cafe ; and the bankrupt laws do not extend to i^- ^f 
They only avoid transfers of property to perfons who have n ^_ j^ 

good title or claim. Stat. 34 ^35 Hen. 8. c. 34. — 13 Elix.c. y.' ^ 

I Jac, I. r. 15. But this is neither a grant, nor conveyance, n^^or 
fraudulent. The provifion in the flat. 21 Jac. i. c, \^. feB. i i, 
wliich fubje£ts goods, conveyed by a bankrupt to perfons upc^Kn 
good confideration, if left in the bankrupt's pofleflion, to be 
fold for payment of his debts; proves, that where the pQffeJJa^mm 
is parted with^ as in this cafe, they fhall not be fo liable. 1 he 
9th fcftion of the fame (latute, which provides that judgme^nt 
creditors, isfc. where execution, tffc. is not executed^ (hall be 
relieved only pro ratJ v ith the reft of the creditors, favo^^airs 
this pofition : And that dlllinclion was adopted by Lord M^^ w* 
+ I Bur. feld in IVcrfi^y v. De Mattes^. " It is the policy of thcbar^wl- 
4'3* «« rupt laws to level all creditors, who have not adually re^ «>• 

«< vered fatisfadlion, or got hold of a pledge which thebankr "«pt 
«« cou'.d net defeat.'* But here, the tranfaciion is founded uyDon 
a ^«./ confideration ; the property was actually transferred xo '*^ 
d<.ftndaut ; and tlie acl ccmfkie^ before the bankruptcy: th^^" 

9 ZoK, 



J. 
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fore, within the ground of determination alfo in i Sir. 165. I777« 
BarftvlckHs cafe. Till the poft came in on the SaturJayy Papps 



was not certain he fliould break. The debt is a bond fide debt* Jl^^ 
and the confideration highly meritorious : the money being ad- ''^''A* 
▼anced merely to fave the bankrupt from finking. The affignment 
is oipart only, and the preference fair at the time : therefore good. 
Small V. Dudley; 2 P. Wms. 427. and the cafes there cited. 
Hague V. RoUeflon^ 4 -B//r. 2,174. Aider/on v. Temple^ 4 Bur, 
2^235. Harman v. Fijlmr^ Tritt. 14 Geo. 3.5.-^. ♦ — As to the ^SMi>ra,u'j» 
cafe of Linton v. Bartlett^ it is plainly diftinguiihable from the 
prcfcnt, the whole tranfaftion there, being manifeftly fraudulent 
throughout. - Here, fraud is out of the cafe ; the preference 
was made to a bona fide ^ and a meritorious creditor, and the a£l 
complete. There certainly ought to be a line drawn ; other- . 
wife, there can be no fecurity in any dealings. That line can only 
be legally ai\d properly drawn, where the a£k is complete before 
the bankruptcy. That being indifputably the c?.fe here, the 
defendant, is entitled to retain the goods delivered to him in 
paya[ientH)f a juft demand -;* and ^therefore, the pUntitfs ought 
jaot to recover. 

Lord Mansfield.— Perhaps there is no cafe exaSly parallel 
to this, in all its circumftances. - 

This is a cafe, where the aflcnt of the creditor to the a£k 
of the bankrupt, and the delivery of the goods to the order of 
the creditor, is complete, before the aft of bankruptcy commit- 
ted ; and, further, it is the cafe of an aB done not of a deed. In all 
its circumftances therefore, there is perhaps no cafe exaftly fimi. 
lar to it. But the law does not confift in particular cafes ; but in 
general principles, which run through the cafes, and govern the 
deciGon of them. The general principle applicable to the pre- 
fcht cafe is this ; that a fraudulent contrivance, with a view to 
defeat tne bankrupt laws, is void, and annuls the a£t« This prin- 
ciple is eftabliflied by many cafes. 

- Every cafe that has determined a conveyance by a trader of 
his nvhole efFcfts to pay a creditor to be an aft of bankruptcy, pro- 
ceeds on this foundation ; that it is fraudulent againft the bank- 
rupt laws, and therefore void. Every cafe which fays, it is an 
aft of bankruptcy if one creditor only is excepted out of fuch 
conveyance, goes upon the fame principle. It was long ago 
determined, that a conveyance of alia man's effeEls was clearly a 
fraudulent conveyance ; and leaving out fomething, or a part, 
.by way of colour, will not mend it. But the cafe in the Com^ 

P 3 fhon 
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1777. man Pleas ♦ went further than any former cafe ; for thercy the 
conveyance of a thir4 part of the bankrupt's efPedls only, and a 



ei «/. ^^'^^ tranfa£lion with the party^ was held to be fraudulent and 

<v€rjut void as againft the reft of the creditors } and being hjitedy was ia 

^Lintcn* itfelfzn aB of bankruptcy. And no doubt, in that, cafe, which 

T^^47* ^^^ ^ ^^^^ ^^ ^*'^* ^^ *^ ^^^ fraudulent at all, it muft likewife be 
an a£l of bankruptcy. That cafe was well and fully confidered* 
But I am of opinion that no fraudulent tranfaflion, which is 
not a deed, is in itfelf an a£l of bankruptcy. But then fuch a 
tranfa£l:ion is void. Where a fale of goods is fraudulent, and 
done with no other view whatfoever but to defeat the equality 
of the bankrupt laws, it is void on account of fuch intended 
fraud. I will take to be true, in this cafe, what Mr. Ptckham 
lias faid, that the defendant is moft probably a meritorious cre- 
ditor ; for the bankrupt, juft after the failure of Fordyce^ was 
in tottering circumftaoces ; and the defendant on the ift Auguft^ 
1772, lent him 1,000/. on his bond. It is therefore highly 
probable to have been a friendly a^ on the part of the derendant. 
But ftill, that will not warrant the tranfa£iion on the part of the 
bankrupt, if it is a fraud on the bankrupt laws. Nothing couM 
'ffn^tfifrs, be more meritorious than the cafe of Fijbar\ the creditor, ia 
''^' the queftion which arofe upon Fordycis bankruptcy. And 

therefore, the court was forry to determine againft him ; but th< 
law muft prevail for the fake of example. 

Now, let us fee, whether the tranfa£lion in this cafe is a me 
fraudulent contrivance, ^ith no other view whatfoever but 
defeat the confequences of a certain bankruptcy. In the firF!^ -ft 
place, it is ftated to have been, " exprefsly in contemplation 
<' that bankruptcy, which was certain ; for the l;>ankrupt ha^ 
<' previoufly concerted that a commiflion of bankruptcy (bou 
<* be taken out againft him, knowing he could not ftand r 
and one of the creditors, with whom this was planned, faid, 
the trial, << he himfelf would have got a preference too, 
«< he thought by law he could have done -fo." Further, it 
agreed that a particular perfon fhould be the petitioning 
ditor. When he returned to Salj/bury^ he continued in the fa 
tottering fituation, and told his clerk he muft break} he 
once refolved to break on the Friday^ but he recolle£led aft-- 
wards, .that it (hould not be until the next day : And for t' Tuj 
evident reafon j if he had broken on the Friday^ he would h^^w 
become bankrupt too foon ; for it was as much as ever he co^ 'tf 
do to get the goods delivered to his friend on the Friday. H ^^^ 
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does this cafe (land then? Was there any application on the 1777. 
part of the creditor ? Was the money become due ? Did the 



creditor demand payment ? Did he threaten procefs if the bank- et aU 
Tupt did not pay ? Not one of thcfe circumftances appear. On the *"'/«* 
contrary, the whole was tranfafted behind the back of the 
creditor : and, without any previous communication, without 
any previous tranfa£lion or (lipulation, a bill of parcels is made 
out, which bears date on the 22d of September^ but was not de* 
livered until the 24th. The next thing is, it purports to be a 
bill of fale of goods at particular prices. That is not true. No 
prices were agreed on : The defendant knew nothing of the 
matter. This bill of parcels is delivered to the defendant upon 
the 24th. With whrit view ? It muft be to apprize the de- 
fendant that he meant to fecure him. Again, there is no re- 
ceipt on the bond. It is impofCble to confider this as a fale; 
it mud be ^fecurity ; a plank to fave : the goods are to a much 
larger amount than the principal and intereft due on the bond. 
7here is nothing that carries the face of a fale upon it ; no 
receipt, no tranfadion, no acknowledgment in difcharge of the 
bond, no account. The whole is a fecret clandeftine contrivance, 
^th no other view or intention than to give a preference, and 
t:o defeat the confequences of a certain bankruptcy, though it 
purports to be a bonifide fale. 

Another cxceflTively ftrong circumflance is, that the defendant 
vercr bought^ or dealt in, this kind of goods ; and moreover, 
they were, at the time, in the hands of the bankrupt's agent. 

There is a fundamental diftinflion between an a6l like this, 

and one done in the common courfe of buHnefs. The (latutes have 

xelation back only to the a£t of bankruptcy. And I confider 

liere, that there is no a£l of bankruptcy till the 26th. If, 

in a fair courfe of buGnefs, a man pays a creditor who comes to 

bi paidy notwithflanding the debtor's knowledge of his own 

aflfairs, or his intention to break ; yet, being a fair tranfadlion 

in the courfe of bufinefs, the payment is good ; for the pre* 

ference is there got confequentially^ not by defign : It is not 

ihtobjeB : but the preference is obtained, in confequence of 

the payment being made at that time. 

Svippofe a creditor prefles his debtor for payment, and the 
debtor makes a mortgage of his goods, and delivers poflciTion ; 
that is, and, at any time, may be, a tranfa£tion in the common 
courfe of bu&aefsj without the creditor's knowing there is 

P4 any 
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j'jTj. any aft of bankruptcy in contemplation ; and therefore, good, 

•■ It is not to be affefted by what paflcs in the mind of the bank- 

a ai. Tup^« B"t> i" ^^^ prefent cafe, there is not a fingle thing but 
J^/"* what is a ftep towards fraud, and a proof of an intended pre- 
ference : And to fupport it, would be to overturn the whole 
fyftem of the bankrupt laws. The prefent therefore, is a 
fraudulent falc upon all the other creditors, and all the laws 
concerning bankrupts. 

The prefent determination will not affeft the cafe of a fair 
mortgage of goods delivered, arifing out of a tranfadion in the 
common couri'e of bufinefs. It will only affed cafes, where 
there is no objeft but that of defeating the bankrupt laws, and 
committing a fraud on all the other creditors. 

Aston Juftice.— Nothing but a number of authorities cited to 
throw a cloud over the queftion, can make one lofe fight of the 
fraud in this cafe. It is a mere contrivance betwixt the creditor 
and debtor. It has been contended to be a payment ; but it is 
dearly no payment, nor fale. It wias a fudden thought to make 
out a bill of fale in form ; but, there is no truth in it. The 
bnnkrupt had ordered goods to the amount of 600/. to be 
ddivere^l in the fame way, which would have amounted to 
more than principal and intereft upon the bond. If the bank- 
rupt had paid what was due 01: the' bond in bank-notes or 
money, and had taken up the bonil, I think there might 
be an argument in that cafe, as to the fairncfs of the pay- 
ment. But this was done without demand ; not in a com- 
mon courfe of dealing; and the bond was left in. the handsi 
of the creditor, without any receipt taken upon* it. I do 
know where fuch a preference as this is to (lop. There 
no c.ifc which fays, a preference Oiall be confined to a fingl 
creditor. If a trader may prefer one, he may prefer more 
The prefent tranfadtion is not in itfelf an aft of bankrup 
cy *, but not being a payment in the regular and commoB 
courfe of dealing and 4)ufinefs, it is a fraudulent tranfaftioi^ 
and therefore, void v/ithrefpeft to the other creditors. 

Mr. Juftice IVilles and Mr. Juftice AJI^hurJl were of the fan= 
opinion^ 

Per cur. Pofica be delivered to the plaintiff". 
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«777- 
Rich, Executor, v erf us Coe et al. Same day. 

A SSUMPSIT, for goods fold and delivered by the pbin- Though the 
tiff's teftator to the defendants ; alfo, for work and labour vcffd, be 
cIone» materials found, and on an account ftated. Plea: The ?'^o^#fo^ 

I • 1^ n» • It, by agTce- 

£eneral iffiic. — The caufe came on to be tried at the Sittings after mtnt wuh 

-£!flr^rr Term 1777, ^t Guildhall y London, before Lord Mans-- Irf fara' 

^Jfieid, when the jury found a verdift for the plaintiff, damages ^^^^ of yean, 

m ^ f nr»»rt 1 •• ri under cove* 

£ L S /• 2^' ^^*^s 40 s. lubjedt to the opmion of the court upon nanta on 

^e foUowing-cafe : ^That Thomas Rich, the elder, and T/jo- [^j^^^ 

wnas Rlcif the ypunger, beii^ rope-makers, did, on the 21 (I of havethe/0/tf 
^avfmber 1772, fupply the fliip Henry and Thomas^ with ofTifc^. 
cables, to the value of 5 /. 8 /. 3 d. by the order of Thomas and employ 
Jlarwood, the captain ; and made Harwood^ and the owners of own joiehe' 
ihejh'tp (the defendants), debtors in the ufual manner, with- ^'^^» *^*. 
out naming the owners, or knowing particularly who they part, that he 

were The (hip Henry and Thomas was let by the dc- U'/r^atTlf 

fendantsto Harwood upon certain articles, in which it was invnjoieeofi 
mutually covenanted between them as follows : ift. The owners (Sff. the^ * 
covenanted vfith Harwood, that, on his performance of the oove- ^/[^^ 
nantsftipulated onliis part, he (hould have the fole management for t^efaria 
of the (hip, and employ her for his ovfxi fole benefit and advantage^ {^^"^1(^*0,50 
for the fpace of eleven years, if he (hould fo long live, and the by order of 
ihip (hould not be loft. The covenants, on the part of Harwood, tho' without 
were, to pay a yearly rent of 36 /. per annum, at ftated periods : f^*^*^ know- 
That he would at all times, at his own coft and charge, repair y without 
maintain and keep the veffel, and her tackle, rigging, iffc, in Jl^***" *^*"^ 
good and fufEcient repair : That he would not do or omit any the perfon 
thing, which might fubjedl her to be taken, feized, ox forfeited: rij^thcm. 
with a provifo, that in cafe the faid rent (hould be in arrear for 
the fpace of twenty-one days after any of the days appointed for 
payment; or in cafe Harwood (hould die, or (hould not in all 
things fulfil and keep all and Cngular the faid covenants, iffc. then, 
it fhodd be lawful for the owners to take pojfeffton of the (hip.— 
The cafe then ftated, that neither the plaintiff's teftator, nor his 
partner, had any notice of this contraft at the time they fur- . 
ni(hed Harwood the captain, with the goods.— >The queftion 
was> Whether the defendants were liable to this debt ? If the 
court (hould be of opinion that the defendants were liable, then 
the verdi£l was to be entered up for the plaintiff, with damaged 
f L 8 X. 3 (/• 9nd colts 40 /• But if the court Ihould be of opi- 
nion 
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1777* "^^" ^^^^ ^^^ defendants were not liable, then a nonfuit was to 
— — be entered. 



*'V* Mr. Bower for the plainflff, infifted, that under the circunti* 

Cos tt <f/. ftances of this cafe the defendants were clearly liable. That the 
mafter of a veflfeli from the nature of his employment, is in« 
trufted with more powers to contra A for his owners, than any 
other perfon, who, like him, comes under the denomination of a 
fervant. He may pawn the (hip for neceflaries : And his gene- 
ral authority is fuch, that, in cafe of neceflity, he may do every 
thing which the owners themfelves could, if they were per- 
fonally prefent. In confequence of this authority, he gains credit 
wherever he goes : And perfons in trade, though totally imao 
quainted with the real owners, truft him upon the vilible pro- 
perty of the (hip itfeif. This is the general law and the comfe 
of trade. The queftion therefore is, Whether the contra£l be- 
tween the mafter and the owners in this cafe, can make any tiif- 
ference. Suppofing it could, as between the mafter and owners^ 
in refpe£l of third perfons, it is merely fraudulent and void. He 
was proceeding to fliew this, and to enforce it by arguments of 
inconvenience to trade, if the law were otherwife, when the 
court called upon the counfel on the other fide to go on. 

Mr. Peckham for the defendants, began by obfenring, thai 
though the matter in difpute was very immaterial with refpedltc 



the prefent parties, the general queftion involved in it, was 0^ J 

the greateft moment to the whole county of EJfex ; it being al - 

moft an univerfal cuftom in that part of the kingdom, for perfon*^ m 

to rent (hips for the purpofe of letting them out to hire. H_ -^ 

faid the queftion feemed to be. Whether the plaintiff was enti^^- 

led to come upon the defendants, for the value of goods whi^^-b 

they had never ordered, and from which they could not pofllb^^ly 

receive any benefit ? Or, Whether he ought not rather to ref<^» rt 

to the mafter of the (hip, who did contra£l for them ( to y^ham^k 

order the goods were delivered *, who alone was to receive t'^Bie 

benefit of them ; and to whom alone the credit could have b& -^Q 

given, in as much as the owners were entirely unknown to d=be 

plaintiff? The principle upon which tht law in general ho^^ds 

the owner of a (hip to be concluded by, and liable for, the i — ^/»- 

iraSl of the mafier is, that the mafter is confidered merely a ^s » 

fervant of the owner without any property in the (hip it(S^tf» 

Molloydejure Marit. 128. " At common law the mafter c^ ^ * 

•* (hip has no property, general or fpecial, by being conftitu^^^ 

" mafter.** But the fame author, page 224. yr^. IQ» ^^^P* 

^^ If 
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•• If a tnajler take up money to mend or vidlual thte fliip, when l^^^• 

•* there is nooccafion \ thoughi generally the owners (hall anfwcr : — - 

•• the fail of the matter, yet here, they (hall fiot, but dnly the ^^^ 
** mafter : For it is but reafonabk, that the perfon advancing his Co«<»*fc 
** money (hould take care that he lends it upon fuch an occafion^ 
** ^s that the mafter^s a€l (hall bind the owner.'WHere then, it 
^as incumbent upon the plaintiflF, to fee whether this was fuch 
an occafion as ought to make the mafter's si€t binding upon the 
owners. And if he had done fo, he would upon enc^uiry have 
found, that the mafter in this cafe, was both tAafter and owner. 
Indeed, it was almoft impoITible for him not to have known, that 
lit is the uniform ciiftom in this country for the matters to be 
Jeflees of their (hips ; and to exercife an exclufive right over the 
vcflcl during the whole term, without the leatt interference, in- 
terruption, or dire£kion from the owners whatever. As all the 
fes, which hold the owner to be liable for the a£l of the matter, 
o ezpreisly upon the ground of the mafter being merely a fer- 
snt placed by the owner; the neceflTary inference in thiscafe is, 
at being in the nature of cwfier^ as well as majlery he aUme is 
able. Malyne^Lex Mercator. io2. In Morfe v. Sliu^ i Moi^ 
5* 1 Lev. 69. S. C. it was adjudged againft the owners, be- 
• aufe they received the freight, and the mafter a£ted merely as 
leir fenrant. In this cafe Har^ooqd alone received the freight. 
a Bo/on v. Sandford^ 3 Mod. 321. i Show. 29, 103. S. C. 
art owners, not privy to the contraft of tlie mafter, were held 
iable^ « becaufe they took upon themfelves the fitting out of 
* the (hip;" and per Ho/t, C. J. *^ they are chargeable as em-' 
^* phying^ and having the benefit of the voyage j not by reafon 
^* of their intereftj becaufe fomc may difagree." But here, the 
^}wners, during the term, can neither take upon themfelves the 
charge of the (hip, nor the fitting her out ; they cannot meddle 
*^th her without fubjefling themfelves to an action of trefpafs ; 
they are to have no benefit from the freight or profits of the 
Toyage ; nor have even an intereft in her till after the expiration 
of the term. What dittinflion then can there be, between the 
leflee of a (hip, and a lefTee of a houfe ; or the cafe of a perfon 
nvbo lets ti coach to hire for a twelvemonth ? Neither the lane'* 
lord nor owner, in fuch a cafe, is liable for the repairs to be done 
by the leflee, or the perfon hiring the coach. The great ground 
of dittin£lion in this cafe is, that the majlery during the term^ is 
the owner ; he ads as fuch in every rcfpeSV^s univcrfally known 
and confidcrQd as the only perfon concerned in the condudl, 

care. 



R^cB 

verjus 
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.J777. -care^ ^or management of the (hipi and therefore opght alone lo 
be refponfible.— He concluded ulth praying that a nonfuit might 
be entered : But if the court had any doubt^ deGred it might he 

Cox ttaU fpoken to again, as it was a quedion of great importance^ and 
counfel were attending to take notes. 

Lord MANSFIELD. — I am very well GuisGed that no addition 
can be made to the arguments urged on behalf of the defendants. 
The fpecial cafe wab referved, not with a view to the particular 
matter in difpute, or the parties now before the court; butf in 
confideration of 'a general anxiety in tlie owners of (hips em. 
ployed in this trade, to know how far thty are by law liable for 
the a£ls of their rcfpedlive leiTees. In that point of view, we 
have confidcrcd the cafe very particularly; and after the fulleft 
delibtration we think it impoiTible to' fay, that the plaintiff is 
not entitled to recover.— Whoever fupplies a (hip with necef- 
farics, has a /r^^^/V fecurity. i. The pcrfon of the mafter. 2. The 

fpecific (hip. 3. The perfonal fecurity of the owners, whether 
they know of the fupply or not. — i. The mafter is perfonallj 
liable, as making the contract. 2. The owners are liable la 
confequence of the mafler'sa£l, becaufe they choofe him : They 
Tun the ri(k, and they fay, whom they will.truft with the appoint- 
ment and office of mafter. Suppofe, the owners in this cafe had 
delivered the value of the goods in quedion in fpecie to the maf- 
ter, with diredVions for him to p.iy it over to the creditors, an 
the mafter had embezzled the money ; it would have been n 
concern of the creditors: Fof thty trutt, fpecjficai/y to the /b^ 
and generally to the owners* In this cafe, the defendants arc tb 
owners; and there happens to be a private. agreement betwee: 
them and the mafter, by which he is to have the folc condu 
and* management of the ftiip, and to keep her in repair, isfi 
But, how does that affccl the creditors, who, it is exprcfsly ftat( 
were total ftrangers to the tranfadlion } And that is an anfwer 
the obfervation, that the plaintiff muft have known the re 
fituatioa of .the mafter in this cafe, from the general ufage 
cuftom of the country in that refpeft. To be fure, if it a 
cd that a tradefman had notice of fuch a contra£l, and, in cpi 
fequence of it, gave credit to the captain individually as the 
Jponjible perfon^ particular circumftances of that fort might a! 
a ground to fay, he meant to abfolve the owners, and to I 
fingly to the perfonal fecurity of the mafter. But here it 
ftatedj that the pbintiff had no notice whatever of the contra 
The owners themfclvcs are aware -of iheir being liable at tb^ 

tiin^* 
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time. They chufc a maftcr to whom they agree to let the (hip . 1777. 
and tnift for their fecurity to the covenants which they oblige 



Rich 

him to enter into. Thefe covenants are, that he (hall keep the \frfus 
fhip in repair, and deliver her up at the end of the term, in as ^•* '^^' 
good condition/as when delivered to him. This is not nil : for 
they indemnify themfclves againft the private debts of the maf- 
tex \ and againft his being taken in execution : For, if he does 
not perform all and -every the covenants in the agreement (ex- 
cept in cafe of the lofs of the fliip), the confcouence, bcfides 
their remedy againft him upon the covenant, is, that the con*- 
tr a£l and agreement is to be abfolutely at an end, and they are to 
t^lce pofleffion of the {hip. 

Suppofe the (hip had been impounded in the Admiralty Courts 
id that had happened at the end of the term ; or, fuppofc the 
ptain had then broken a covenant which had put an end to the 
[rtement, the defendants could never have taken the (hip out of , 
e court, without paying the debt for which the (hip was im- 
E^c^tinded. We arc all of opinion therefore, that under thcfe cir* 
^^mftances there is no colour to fay that the creditors (hould be 
:ipt of the general fecurity they are by law entitled to againit 

le owners. 

Per cur. Pojiea to be delivered to the plaintiff. 



CrEPPS Verfus DuRDEN et al. Saturday, 

^ June 14/^t 

j^rilS was an aQion of trefpafs brought by the plaintiff a pcrfon 
aeainft the defendants, for breakinjj into his houfe and "" commit 
^king away his goods ancl^converting them to his own ufe: To tencc on 
^his the general iffuc was pleaded, and the caufe came on to be day by' 
tried at Weflmhifieri before Lord Mansfield^ at the Sittinp[s after " ^^'mi/iKg 
JSafierT^rm 1777 ; when a verdift was found for the plaintiff, "r-r^fw/. 
Wor three fevcral fums of five Jh'tUintrs each, and cofls 4c x. fub- " ^"^ " ^ 
\t,€t to the opinion of the court upon the following ^afe : — contrary 10 
«* That the plaintiff was conviflcd of fellinp/z/m///-/ haves of^r'^^^' !? 
^« breads the fame not being any work of charity, on the faf?ic f^"^» '* * 
«« day (being Sunday)'* hy four fepar ate convidlons, which were "Jl^accVo^ 
as follow: " fVeflminJler to wit. Be it remembered. That on ^f?*'?^^"- 
•« the loth of Novcfnbcr, 177^» ^^^^^ Crcpps^ of, fcfr. baker and wr^than 
«« falter of bread, is lawfully conviclc d before me Jonathan Bur- [.!' Ih^/i-wr 
«« den, one of his Majcft\'s Tuftices of tl^c Pe;:c- for tic faiJ cirv ^=*-''j^ »^ *'^ 
** and liberty of rV e/tmifiJtsry\ox unlawfully doing an(; cxcrtifing iuniii'Vion 

tor w.i !) 
an a£l-on will lie, It^/jte tht- cnnvi^rioi^.s -^v: quaujcd. 

•*C'.rta;n 
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'777* ^' certain worldly labour,- bufinefs, and work of bb ordinary cA 
'* ling of a baker in the parifli aforefaid, by felling of fianall boi 



^er/ii, <* loaves of bread, commonly called lolls, the fame not being an] 
DpADftM. €t ^ork of neceflity or charity, on the faid i oth of Nevemter^ beinj 
^* the Lord^sdaj^ commonly called Sunday^ contrary to the ftatoti 
<^ in that cafe made and provided ; for which offence^ I the laid 
'* Jonathan Durden, have adjudged, and do hereby adjudge, the 
•• faid Peter Crepps to have forfeited the fum of five fiiillings.". 
The three other conviAions were verbatim the fame^ withool 
any variation. The cafe then proceeded to ftate, that the de* 
fendant Burden iflued the four warrants, afterwards ftated, ta 
the other defendants, who by virtue of thofe warrants levied the 
four penalties of five (hillidgs each, and the expences* The firft 
of thefe four warrants ran thus : Weftminjler to wit. To the 
conftables of St. James in the city and liberty of Wejinunfter. 
-—Whereas information has been made before me Jonathan Dur^ 
ien^ one of his Majefty's juftices of the peace for the city and 
liberty of Wejiminfler^ that Peter Crepps^ baker, of, ifc. did on 
the I oth day of November 1776, being the Lord*s day^ com- 
monly called Sunday^ exercife his trade and ordinary calling of 
a baker, by felling hot loaves of bread, contrary to the ftatut^ 
in that cafe made and provided ; and whereas, the faid Peter 
Crepps has been duly fummoned to appear before me, to anfwec 
to the faid information ; but has contemptuoufly refufed to ap- 
pear to anfwer the contents thereof ; and whereas, upon full ex— 
amination^ and upon the oath of J. H. the faid Peter Creppm 
was lawfully convicted before me, of the oifence aforefaidg 
whereby he has incurred the penalty of five fliillings purfuant ta 
the (latute in that cafe made and provided, therefore, ^c. tsfc.-^^ 
The words of the other three warrants were verbatim the fame* ' 
The firft queftion refcrved was. Whether in this adion^ and 
before the conviftions were quaftied, an objcdlion could be made 
to their legality ? If no objeftion could be made, then znon/uitvnM 
to be entered. But in cafe anobjedlion to their legality might be 
made, then the queftion was, Whether the levy uhder the three 
laft warrants could be juftified ? If not juftifiable, a verdift was 
to be entered for the plaintiff, with 151. damages, and 40 s. cods; 
if juftifiable, then a verdi£t was to be entered for the defendants. 
Mr* BuIIer for the plaintiflF, as to the firft point, inGfted, that 
wherever a ooaviftion is in itfelf clearly bad, it is open to thft 
party to take objedion to it in an a£lion ^gainft the juftice ; and 
it is no anfwer on his part to fay, that th| convidion is not 

qualbedf 
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quafhecf, or in force ; becaufe it is incumbent xxpdn him to Chew l^^7• 
the regularity of his own proceedings. That there were feverai ■• 

cafes to this purpofe ; and though they were deciOons at ttjfi ^^ 
prius^ yet, as they were uniform in laying down the fame doc- D''*©*** 
trine, they ought to have confiderable weight in this cafe* The 
fird he (hould mention, was Hill v. Batemarif i Str, 711 ; mt 
for the principal matter adjudged, but becaufe it was agreed on 
all hands, in that cafe, as z fettled pointy << ch^t in all a£tions 
*^ agaiiift juftices of peace, they muft (hew the regularity of 
^ their proceedings/' He added, that he had a manufpript note 
of the fame cafe, to the fame purport. In a cafe of Moult r. 
Jennings^ coram Eyre C. J. upon trefpafs and falfe imprifpn- 
ment againft the defendant, and the general iflue pleaded, it ap- 
peared, that the plaintiff had been convii^ed of fwearing ; and 
Byre faid, if the nature of the oaths had not been fpecined in 
Ac conviQion, fo that they might appear to the court, the con- 
^iftion would have been void. In Stanhury v. Bolt, 4:oram FoT'^ 
^^fcu€^1, ^^^^* II Gfw. I. upon trefpafs for taking a brafs pan, 
^i^d falfe imprifonment, it did not appear that the plaintiff had 
^*^cn fummoned 5 and the conviflion was adjudged void for that 
'^afon only. — In Cole*s cafe. Sir William Jones 1 70. it was held 
**y the whole court, *' that ' if a juftice does not purfue the 
** form prefcribed by the ftatute, the party need not bring error, 
but all is void, zxidi coram nonjudiceJ* There are other autho- 
rities in which it has been held, that an aftion will lie, even 
^*U>ugh the convi£Vion is good in point of form, if it is not fup. 
lH>rtcd by the truth and juftice of the c:^fe. There was one 
^^ Strop/hire before Gould Juftice j where the plaintiff had beea 
^onvifted upon the game laws, and the conviftion itfelf good 
^U point of form : But the p^rty was not in truth an objefl: of the 
^melaws; whereupon GWrf diredlcd the jury to find for the 
^laiotiflF, which they accordingly did. There was another cafe in 
Xanca/bire, before Mr. Juftice Gould^ to the fame efFeft. In cri- 
miAi/ cafes, it is clear, that the convi£iion being good in point of 
form, is no prote£tion to the juftice ; and if not, why (hould it 
be fo in a civil aQion ? If he convi£); illegally, he ought not to be 
fbeltered, and an a£tion is the only mode of redrefs to the party 
injured. But, if the formality of the conviAion is to be an anfwer 
to the a£lion, the party injured would be without redrefs, where 
he would be moft entitled to it ; becaufe the caution of the 
juftice to be correA in form, would incrcafe in proportion to 
his. intention to z6L illegally. In Bruclle/bury v. Smit^, 2 Bur^ 

8 6s6. 
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1777* ^5^* erery a£t prcvious^to the convidion is ki put, aa wett all tbc 
—--'—* ,convi£lion itftflf. If this cafe had happened before the flat* 
wli* 7 J^' ^' ^' S' which enables juftices of peace to pkad the 
Dvaaxif. general iffue, and to give the fpecial matter in evideace, the de- 
fendant muft have fpecially fet forth every (lage of the proceed- 
ings upon the secordj and the omiflion of any one faik would 
ll^ave been fatal : or, if upon the face of the record it had ap- 
peared the con^iAion vi^as illegal^ it would have been a good 
caufe of demurrer. Since the (latute, his defence muft be equally 
good in evidence : for the ftatutc does not vary the lav i it only 
meant to cafe the juftice from the difficulty and rifle of fjpecial 
pleading. Even in cafes where the legiflature gives a (iimmary 
form of convi£lion, and where no fummons is neceflary^ the 
juftices muft purfue the form prefcribed, or it will be fatal»«-« 
Secondly^ upon the merits : The words of the ftat. 29 Car* 2. 
r. 7* arcj ^^ that no tradefman or other perfon fliall dp or 
<* excKife any worldly labour, bufinefsj or work of their or* 
*^ dinary calling on the Lord's day, works of neceffity and 
<< eharity only excepted." In Rex v. Cox, 2 Bur. 786. the 
court held " that baking puddings and pi£S was within the ex* 
<< ception ;" and if fo, why (hould not the bak^ig roUs be 
fo too ? But what is decifive is, that the ftatutC 29 Car. 2S « 
A 7. gives no {ummary form of conviflion ; whereas, the ooi 
vi£lions produced barely ftate that the plaintiff was conviQedj 
without any information, fummons^ appearance, or evidence 
being ftated. In point oi form therefore, zW four are bad*- 
LafJy^ fuppofing they were good in form, the thne laft are ai 
excefs of the juftice's jurifdidlion : for the offence created by th» 
ftatute is, «* cxercifing his calling on the Lord's day.** If th» 
plaint id* therefore had continued baking from morning till nighiK .^t, 
it would ilill be but one offence. Here, there are four coi 
, vi£\ions for one and the fame offence \ confequently, as 
three, there is an excefs of jurifdiciion : and if fo, all is voii 
and coram non judice ; and an adlion will li^, not only again: 
thejuitice, but likewife againft the officers. To this point 
cited Hardres 484. and concluded by praying judgment for 
plaintifJ'. 

Mr. T, Coufper contra ^ for the defendant, contended, !• Th;. 
by the bare produdlion of the convidtion at the triaj, the- cat 
was at an end, and the court eftopped from any farther ty^ -^ 
quiry. '1 hat it was the genen*! apprehenfion and prevailing o r* ^ ^ 
iiion of the profcCion, (oundcd in couftant praclice, that a corr:^?- 

viai«=5W7 
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Vi£lion, in a matter of which the jufticc had jurifdiftion, muft 1777. 
l>c removed by certihrari and quafh-d, before it can be queftioned 
at nifi prius. If he has no jurifdiftion, no doubt but all is 
^oram nonjudki^ and void. But here, the jufiice had junf- Ovr^cn 
diAion ; and if fo, with deference to the opinion of Mr. Jufticc 
Gottidy in the caufe tried before him in Shropjhire^ the convic- 
tion, as to the matter of faB contained in it, isconcluftvem favoar 
of the jufticc in an aHioriy though it is not fo in an informal 
Tion. If It were not, inftead of the mifchief to be apprehended 
fjorci thcoppreffion of the jufticc, no one would aft in the com- 
xninion. 2. A-s.to the objeftions which have been taken to th^ 
conviflions in point of form, he faid, it would be time enough 
ro anfwer them, when the coiivictioiiS were removed and ftood 
in tbc paper V^r arpumtnt. At prefent, it was fufELicnt to ob- 
, that they continued as fo xr\2x\y judgments on record^ and, 
fuch, cofidufti'^y till reverfcd by appeal, or quaflied by this 
«rourt. He agreed the ft at. 7 Jac. i. c\ 5. did not vary the law • 
Sut inGfted, that kfcre that ftatute, it would have been a good 
X>lcd for the defendant to have ftated, that the plaintiff was on- 
"V-idlcd, £*fc. as in this cafe ; and if the plaintiff had traverfed 
^lic conviftion, the defendant mijjht have demurred. The folc 
ground and objcft of taking away the certiorari in the feveral 
^^fts of parliament for that purpofe, was to prevent vexatious fuiis 
^gatnft juftices for mere informalities in their proceedings. But 
^hcy ftill remain liable to an information if they wilfully a£b 
"^prrong. This court has often lamented, when obliged toquafh 
^ conviftion for want of form, becaufe it opens a door to an 
xiAion. 

As to this being but one continued offence, it might be, that 
St was catried on at four different places ; for there is evidence 
~^f four different afts, and the court will not prefume the con- 
^^ary againit the juftice. But, if the nature of the offence is 
Xiich, that it could only be committed once in the fame day, ftill 
^hc plaintiff has no remedy while the conviftions are in force, 
%ut by removing them into this court to be quafticdVor ille- 
gality. 

Lord Mansfield. — May there not be this point, that the juf- 
ticc had no jurijdiclion after convifting the plaintiff in the ^r/f pe- 
nalty ? The aft of parliament gives authority, to punifh a man for 
CxerciGng his ordinary calling on Sunday. The jullice exercifes his 
jurifdiftion, by convifting him in the penalty for fo doing. But 
then, he has proceeded to convift him for three other offences 

Vol.il Qw * ^ 
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1777, on the fame day. Mr. Cowper. If lie has done foj it is onfjT 

** a ground for qu;i(hing the convi£lions: But no priority appears. 



vfr/M to give legality to one in preference to the other.— Lord Mans* 
I I^w«»«H. JigiJ^ 'Phis point you agree in; that if the juftice hadno jurif- 
didron, it is open to enquiry in an adtion : Now, if there are 
^//r con vi£l ions, for one and i\\cfame offence committed on 9ne 
and the fatne day, t/jree of them mu(t necenarily be hadi and rf 
fo, it does not f^gnify as to t'le merits of the ;>clionj which of 
the foiir is legal, or which iliegah 

I do not remember that at the trial it was contended, tliat the 
plaintiflF woold be entitled to recover if the convidions were in- 
formal r Or, that any objection w<rs taken to their formality there* 
The (ingle queltion intended to be tried was, Whether there 
could be more than one penalty incurredj for e2»"vcifing,a man*s 
Ordinary calling on one and the fame Sunday, As to that, tliert 
£an be no doubt : The only doubt was, Whtther that objcAioQ 
could be taken at the trial, before tl>e convictions wefe quaihed..^ 
Tn the e3Ctent in which the argument Upon that point has 
ceeded, it is a matter of conf^derable confequence; zud, as ^K- 
general queftion, I Oiould be glad to think of it. 

Aston Juftice. — The court wiH never grant an tnfirmi 
vnlefs the conviflion is quaflied. ^^,v v. Heber. 2 Sir. 915^ -^ 
As to the general queftron before the court, fuppofe the juilic^^ce* 
were to convift for a fnigle offence, where no oftcnce at all h^c ^^d 
been committed ; would not an action He in that cafe ? ff " jj 
irould, why not in this, where there arc fear con viftions for o* -^one 
and the fame offence ? It fecms to me, that the baking nri — ■ 1 11 
roll might as well Irave been charged as a feparate oiFencc. 

Cur, adv. VT^^ -'ult. 

Afterwards, on J^^tdmfJayy June liJth in this term. Lord it 
fialU after dating the cafe at large, delivered the unanhn»- 
opinion of the court as follows : Upon the trial of this ca 
no objiTC^ion was mad'e to the formality of tlie conviflions 
Joub-t whether ihcy were read, and for this reafon ; becaufe 
the liatc I have of them, they appear different from the 
rants: For the convicilons take no notice of any fummonSj 
of any informations, nor of any evidence upon oath gi 
though the warrafits take notice of a fumnwn's, of the def( 
ant's not appearing fo that! fummons, of an information laid, 
evidence given upon oath. This objeflion would have gdn 
dill \SiC fiut Qi\k% cqiiariyy but, at the triaT, no objeftioii ^y^sit 

cTcr 
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'vipT v^a$ made to the firft conviftion or warrant. But the ob-* I777» . 
cdiion made was this; that, Allowing the firft conviclion and 



^^rarrant to be good, the three others were an exrefs of the jiirif- ^^^yj,, 
^i£tion of the juilice, and beyond it: For that on the true coii* Duadiw 
4ruQion of the ftat. dtp Cur. 2'. c> 7. there can be but one ofj^ 
^cncty attended with one (ingle penah^, on the fame Hay. 

In anfwer to this it was objc£^ed, oil tht part of the defend* 
antity that vo ftich ohjc6litn could be t^keh tb xht conVi(5)ionft 
till after they had been qua/bed in thi;} court ; and that if a 
cafe were to be made with regard to that, it mud be takcih upon 
the queftion ; Whether, according to the true con{lru€lioh and 
xhcanitig of the aft, the party could be guilty of repeated of- 
fences oh one and the fame day ? Therefore, the queftions dated 
for the opinion of the court on the prcfent cafe are^ fitfl^ 
** Whether in this aftion, and before t^e convi£lions were quafl>^ 
** a/, an objedion could be made to theit legality ? If the court 
*' (hould be of opinion no objeftiod could be made^ then a nta« 
^< fuit to be entered up ; but, in cafe the objedion might be 
** made, then. Idly, Whetheir the levy made under the three tdjl 
« wartants coilld be judified ?" The fird quedion is, " Whc- 
•* their any objeflion can be made to the legality of the tortvic- 
** tions befdre they wfere qulftied ?** In order to fee whether i^ 
can, we will date the obje£lion : It is this ; that here are three 
conviftions of a Baker ^ for exercifing his trade on one and thtfamg 
day } he having been before convifted fot exercifing his ordinary 
talliiig on thAt identical day; If the a£l of pariiafhent giVcs au- 
thority to levy but ^i^e penalty^ there iS an end of the quedion, 
for ther^ is no penalty at coinmon law; On the condrudion of 
the z6t of parlianient, the offence is^ *' exercifing his ordinary 
** trade Upon the LortTs day" and that^ without any fraftions of 
in diy, hour(>, or minutes; It i^ but on^ entire offence, whtih^p 
longer or (horter in point of duration ; fo, whether it eonfift 
of one, or of a number of pirticuhr ifts: The penalty incurred 
by this offence is. Jive Jhiilings^ There is no idea conveyed 
by the aft itfelf, that, if a taylor fews on the Lord's day, every 
Ititch he takes is a feparate offenCe ; of, if a fiioe-maker or car« 
penter work for different cuftomets at different times on the fame 
Sundajf^ that thofe are fo many feparate and didinft offences^ 
Xkere can be but one entire offence on orie and the fame day ; 
And this is a much dronger cafe than that which has been aU 
luded to, of killing nvore hares than one on the fame day : 
Killibg a fingle hare is in offence -, but the killing ten more on 

Qji the 
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t^^^. the fame day will not multiply the offence, or the penalty 
impofcd by the ftatutc for kiljing one. Here, repeated oflfences 



^vclir ^^^ "0* ^^^ obje£l ^hich the legiflaturc had in view in making 
DuRpjBK. the ftatutc: But fingly, to punifh a man for exercifing hiff 
ordinary trade and calling oft a Sunday, Upon this conftruAion 
the juftice had no jurifdiftion whatever in refpe& of the three 
laft conviftions. How tlicn can there be a doubt but that the 
plaintiff might take this objedion at the trial ? 2dly. With re- 
gard to the form of the defence, though the ftat. 7 Jac. i. 
c, 5. enables juftices of peace to plead the genersd iflue and 
give the fpecial matter in evidence ; in doing fo, it only allows 
them to give that in evidence, which they mud ieferf have 
pleaded \ and therefore, they mud dill judify. But what could 
the judification have been in this cafe, if any had been attempted 
to be fet up ? It could only have been this : That becanfe the 
plaintiff had been convidled of one offence on that day, there- 
iore the judice had convi£^ed him in three other offences for 
fame aA. By law that is no judification : It is il/egal on the fac^- 
of it i and therefore, as was very rightly admitted by thecounfc 
for the defendant in the argument, if put upon the record b'^ 
way of plea, would have been bad, and on demurrer mufthai 
beenfo adjudged. Mod clearly then it was open to the 
upon the general iffue, to take advantage of it at the trial, 
quedion does not turn upon niceties j upon a computation h( 
many hours didant the feveral bakings happened ; or upon t* 
fa£t of which convi£^ion was prior in point of time ; or 
for uncertainty in that refped, they ftiould all four be held bs 
But it goes upon the ground, that the offence itfcif can be c( 
mitted only once in the fame day. We are therefore all ch 
of opinion, that if there was no jurifdi£lion in the judice, 
fame might have appeared at the trial : Of courfe, we are 
opinion, chat this objedlion might have been made, and that 
objeAion itfelf, in point of law, is well-founded. 

. Per Cur. Po/lea to be delivered to the plainc-ri^itiff. 
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Rex VCrfuS BaLME Ct aL Saturday, 

Juni i4rh. 

HIS was an indi£lment agairiil the defendants, who were The power 
furvcyors of the high-way for the townihip of Bradford^ ^^jce^Vader 
"^ n the county of Tork^ for difcbcdience to an order of two jujlices the ftat. 
adc upon them purfuant to the ftat. 13 Geo, 3. c. 78. intitled, cJ'j't, ^ 
^ * an aft to explain, ameild, and reduce into one aft of parlia- I^^ '^ ^^ 
** ment, the feveral (latutes now in being for the amendment and i^ghway to 
«' prcfervatjon of the />//3//V A/g/^ii;^;'/, fif^."— The 16th feftion ^^^^'^^ 
of the ftatutc, empowers two juftices, upon view, to order narrou/ roads re- 
Jixghways to be widened and enlarged^ The indiftmeiit accord- {J^i^r^^urr" 
mngly ftated, " that two juftices did, upon view, make fuch an and, upon 
•* order, and that the defendants wilfully and conteroptuoufly cncetofuch 
^' ncglcfted and refufed to obey it." The defendants pleaded, ®'"***^'"» '*»^ 
mat certain perfons particularly named in the plea, were bound cUhcr be 
watione ienura to repair the faid highway, and had always ufcd a^iiift 
sind been accuftomed to repair it ; and that, inafmuch as the fummarily 
inhabitants of th^townfliip of Bradford^ at the time of making ftatute 
"the faid order, were not, nor are liable to repair the faid highway, '^y in«ii^- 
«r any part of it, the faid order was, and is void, and of no cfTcft. "^^"^' 
To this, tiiere was a demurrer, and joinder in demurrer. 

Mr. Wood pro regCy ftated the qucftion to be, whether the 
ftat. 13 Geo, 3. r. 78. empowers juftices to widen roads repair- 
able by private perfons ratione tenure \ and he contended it 
did. That the words of the i6th feftion, by which this power 
is particularly given, were general \ ** that if it (hall appear upon 
•* view of two or more juftices, ^c, that the ground or foil 
'* of any highway between the fences thereof is not of fufficient 
" breadth, they may order it to be widened and enlarged, or 
*' diverted znd turned:*' Confequcnily it muft extend to roads 
repairable ratione tenura as well as to other highways. But, by 
feftion 23. it is quite clear 5 for that exprefsly provides ** that 
** the juftices, upon information by the furvcyor, that any 
" highway liable to be repaired ratione tenura is out of repair, 
" may order it to be repaired within a limited time, Wf.*' 
They have clearly therefore a jurifdiclion over fuch roads, and 

• 

the aft was meant to extend to them. But if the court ihould 
entertain a doubt upon the conftruftion of this aft, the ftat. 
13 Geo. 3. c. 84. (the general turnpike aft) has, by reference to 
the ftat. 13 Geo. 3. c. 78, (hewn what the powers of the juftices 
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jJTf, by that ftatute are. For in fe£t. 62. after reciting, that <^ whereas 
<* inany perfons are liable by tenure, bfc. to ^pair certain. £r^i^ 
** fvays which have bicome turnpike roads, and therefore are 
^\ lia^bfe to additional expend in repairing them *," it provides, Uthat 
^S the truftees flul} contribute towards the expence out of the 
^^ tolls, Wr.** Aqd \xi the next feftioq (63,) reciting, that** whereas 
*< parts of highways, iic. havp htzn^ivertedh^ legal authority, and 
<f doubts have arifen, or ^lay arife, whether the inhabitants of 
O any parifh liable to repair the old highway by ftatute duty, 
•* ienun; or otherwife, ought to repair or contribute thereto, (stc^* 
f o obviate fuch ^oubts, it -enaflsy <* that fuch perfons (hall be 
'* liable to repair fo much of the new highway a^ (hall be equal 
5* to the burthen of the old, i:fc*** This is d^ciftve. ; for though 
fhis latter (latute does*not ufe the words ^^ widen and enlarge!^ 
yet the feclion of the ftat. 13 Qeo. 3. f. 78. to which it refers in 
refpefb.of the power of diyerting roads, is the very fedion whicl^ 
empowers the juftices tp widen and enlarge roads that a^c; too 
yarrow. It would be too n(iuch therefore to fuppo(e, ^hs^t th^ 
legiflature m^ant to give the judices a power in the one cafe, 
and to rcdr^in them from interfering in the cither^ He prayed 
judgment therefore for th? crown. 

Mr. Chambrecontray for the defendant, contended, that the pro* 
vifions of the ftat. 13 Geo. 3. r. 78. rektive to the widening 
narrow highways, did not extend to roads repairable by private 
perfons ratione tenurs. ift. The words of fe^. 15. are confine 
to cafes where <* the ground between the fences will admit o 
^< the width direAcd by the ftatute; and where the road leads t 
^< a market-town." Se£l. 16. makes no mention of roads repair- 
mble ratione tenure : And as to kSt. 33. it presides only for th 
fepair ol {ac\\ roads, but fays nothing of their being 
There is not a word therefore in the a£k which relates to iv .St. • 
With refpcfl to tbc djufes that h.ive been cited from the ftii*' ^^^f. 
t^ Geo. 3. c. 84. tluy rtlatc only to turnpike roads, the dire^i^ ^c» 
|ion ai)d n^anagement of which is vefted in truftees, and fpeci? .Kiai 
powers arc given them for that purpofe. The jufticcs hayc i» -^la 
jurifdic\ion in fv>ch cafes. But idly, SuppoCng they hadKi^f 
fherc i^ ^ particular provifion by the ftat. 13 Geo. 3.^. ji.JiB, 5* 3^' 
impo(]rig a fine not exceeding 5 /. nor Icfs than IQS. in cai^ -^fr$ 
where po particular pena ty is before impofed : And no parP^^""^'* 
cular penalty is impofed in this cafe. Therefore this provifi^ -^P 
ought to have been purfucd, a;id i^ot the remedy by iflfi\ 
n>eut* 

Lo- 
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Lord Mansfield— As to the mode of profccution, difobcying 1777. 
order of jufticcs is a common law offence^ and therefore ' 
piini(hable by indif^ment. ^V^^ 

The next quefticn is, "Whether the orderof juftices is legal ? Balmu 
Xt would be a itrange con(\ru£lion of the ftatute, if it were npt. 
By th^r general turnpike ;i£l 13 Geo. 3. <■. 84. yr/7. 63, if a pcr- 
£ot] is liable to repair a road ratlotie tenura, and the road is rfi- 
-n^eritd wnd^x the ftat. 13 Geo. 3. c. 78. ftrH. 16, fuch perfon is to 
"C^ontribute towards the repair of it when dtverled, in equ;il pro- 
portion to what he was liable to before. Now the very fame 
_^-/7. (16.) that empowers the juftices to divert ox turn an old 
«road, gives them like wife a power oi nuiJening {uch as are too 
x^arrow : It woull be monllrous therefore to fay, that when the 
1-egiflature was dircfting that perfons, liable raticne tenura 10 
x-epair roads diverted, (hould contribute in the fame proportion 
as formerly, they did not mean they fliould contribute towards 
>jvidening fuch as required wi^lening. 

Aston Juftice. — I am of the fame opinion. The 15th feftion 
of the ftat. 18 Geo. 3. r. 78. is compulfory upon the furveyors " to 
•* make every public cartway leading to any market-town, twenty 
•' feet wide, iic. if the ground between the fences will admit of 
** It.** Can there be a doubt then, if fuch road were repairable 
waihne tenura^ that the perfon liable before, would Ijc ftill liable 
in the proportion he formerly was ? The next claufe (feft. 16.) is 
iVDt confined to a road leading to a markrt town, but is general \ 
•* if any highway, 55*r." Thefe words are clearly larp;c enough 
to include all roads. — As to the mode of profecution, there is 
no doubt but the juiliccs may proceed fummarily under the tlQl 
if they think proper: But they may ele£l to profecute at com- 
mon law ; for difobedience to an order of juftices is an offence 
at commpn law. The penalty given by the ftatute is only ac- 
<:^mulatiye* And he cited Rex v. Robiuforit % Bur. 799. 

Per Cur. Judgment pro Rege^ 
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18 George IIL B. R. 1777* 



iv^.'mh. Adams vcr/us Adams et ah 

• 

nr HIS was a cafe out of Chancery for the opinion of thi^ 
court, ft-ati r.g in fubftancc as follows : That Francis Free^ 
man died inteftatc before the year 1758, leaving two daughters, 
his only children and coheirs at law, viz. Frances ^ afterwards 
the wife of Shute ^Ja/nSy and Catherine^ the wife of Sir Onefiphor 
rus Pauly and fcifed in fee of the eftate in queftion, and o^ 
other real eftates. 

1758, November 3. — By indenture between the faid Sir Om- 
Jiphorus Paul and Catherine his wife, and Shute Adams and Fran* 
ces his wife, of the one parr, and Jofeph BliJJet and John Taylor 
of the otiicr part, the faid Sir Oncfiphorus Paul ^viA Shute Adams 
did covenant, 'that they and their faid wives (hould levy three or 
more fines (and which were accordingly levied) of all the faid 
e(\ itt s to tlie tollovving ufes ; (that is to fay) " As to one undivid' 
•* ed moiety to the ufe of fuch perfon or perfons, for fuch eftate or 
** eftates, and for fuch ufcs as the faid Sir Oneftphorus Paul and 
** Catherine his wife (hould by any dttd or writing jointly limit 
** or appoint ; and in default of appointment, to particular ufes 
*' therein nuntioned. And as to the other halfpart^ to the ufe 
** oi fuch perfon or perfons, for fuch eflate or eftates, as the faid 
•* ^hute Adams or Frances his wife, by any deed ox luriting to be 
** by thtm Jointly executed in the prefence of two witnefles, (hould 
" from time to time direft and appoint ; and for want of fuch di- 
*' re£lion and appointment^ to the ufe of the faid Shute Adams for 
*' lifcj remainder to faid Frances for life^ remainder to Jofeph BRf 
<* fft and John Taylor and their heirs for the life of the fur- 
*' \i\'OToi Shute Adams and Frances hi% wife, in trujl to prc- 

« fcrrc 
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I 

f' ferve contingent. remainders; remainder, to the ufe of fuch 1777. 

** ^hiidor children^ by the faid Shuie Adams on the body of the faid ■■ 

'• JFrances begotten or to be begotten, TiTidforfuch eftate or eflates 

^* as they (hould yom/Zy, or as the ywrv/vcr, in cafeof no joint ap- -A^ami. 

'* pointmentyfliould by deed or writings or as the furvivor (hould 

** \>j null atteiled by three witncffcs, limit, dirtft, or appoint^ 

*' -{ive or devjfe the fame ; and for want of fuch dirc£lion or 

** appointment, gift or devife, to the ufe ot ih^Jirfl and every 

*^ mtherfon olx\^% faid Bkute Adams and Frances his wife, feverally 

*^ and fucceflively in tail ; remainder, to all the daughters of the 

*^ iaid Shute Adams and Frances his wife in tail, as tenants in 

'^ common. Remainder, to fuch perfon or perfons as the faid 

** Frances Adamsy whether covert orfole, by any d' ed or deeds, 

'*^ fhould rcleafe, direft or appoint ; and in default of fuch ap- 

**^ pointment, to the right heirs of the faid Fran^-es^ 

1758, November 20th — Py deed poll under the hands and feals 
of" Shute Adams :inc\ /^r^'^rrx his wife attefied by two witnefTcs, 
r^ siting the faid fir ft mentioned power of appointment in the 
^'^^of the 3d of Novemotr^ ^15^* ^be faid Shute dams and 
\^^^4nces his wife did diieft and appoint the faid undivided moitty 
^^ the faid eftates and premifes, to the ufe of tHe f m-I Shuie Adams 
j^9^ life^ remainder to Frances his wife for life^ remainder to 
^^'^fepb Blijfet and John Taylor and their heirs to fupport con- 
^■■'•rigcnt remainders, remainder to the ufe of fuch child or children 
^^ the faid Shute Adams on the body of the faid Frances begot- 
^^'Hor to be begotten, and for fuch eflate or eftates Jb they Hiould 
J^^^ntly by deed or writing attcfted by two witncfles, or as the 
J^^wvivor in cafe of no joint appointment (hould by deed attefled 
^'^two witneffes, or will atteftcd by three witneiTes, grant re- 
^'^^^fe, limit or appoint^ give or devife the fame : And in default 
fuch appointment, to all fuch children living at the death of 
*e furvivor of faid Shute Adams and Frances his wife, equal- 
as tenants in cdmmon in tail, with crofs remainders amongft 
^Vicm ; remainder, to the ufe of faid Shute Adams and Frances 
*lis wife, and the furvivor, and the heirs and afligns of the fur- 
vivor for ever«— With a power in Shute Adams and Frances 
^s wife jointly by deed with two witneffes, to revoie the above 
Ufcs, and to limit any other ufes by deed executed in the pre- 
fence of two witncfles. And z power in the furvivor to join in 
2 partition of the premifes, or to fell the faid undivided moietyt 
. invefting the money in other lands to be fettled to the fame 
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^ 77 7* ■ ' 7^4» September 24th.— By articles of agreement between Sir 
"' One/iphorus Paul and dame Catherine his wife, of the firft part, 

'vt'i'ut *tt^ Shute Adams and Frances his wife, of the other part, rccit- 
AuAM*. i„g ag therein it was recited, it was agreed, and the faid Sir 
Onefiphorus Phut and Catherine his wife, Shttte Adams and Fran* 
ces his wife, did thereby fcverally and refpeftively limits order, 
direft and appoint, that all the premifes in Clifton and TVeJl^ 
bury upon Trym (hould be, and remain to, and for fuch and the 
like ufcs, trulls, intents and purpofes as were mentioned with re- 
fpeft to them the faid Shute Adams and Frances . hit wife con- 
oerning their or the faid Frances*^ undivided moiety of the whole 
of Mr, Freeman^ ^ tdate, by the faid indenture dated the tbirddzj 
oi Novetnher i']^^^ made between tht (M Sit Onefiphorus Paul 
and his wife, and the faid Shute Adams and his wife, of the 
one part, and the faid jofeph Blijffet and John Taylor of the other 
part. And it was alfo agreed, that the other eftates ihould be 
Umited, ^c. to the fame ufesaswcre mentioned withrefped to 
tlie faid Sir Onefiphorus Paul and dame Catherine his wife, con 
cerning their (hare of the faid eftates by the faid deed 
the 3d day of November 1758. And that a proper deed or deedf 
for dividing and allotting the faid eltates, agreeable to the in 
tent ion of the faid parties, fliould be forthwith prepared an 
executed by the faid parties: neither of the deeds of 3d of JVi 
vemler and 29th of November 1758, was recited in thefe article 
or mentioned therein otherwife than as aforefaid. 

1761, Oclober 20th — By indenture between Sir Onefiphoi 
Paul 2nd dame Catherinehxs wife, and Shute Adams, Efq ; ai _ad 
Frances his wife, of the one part, and jfofeph Blijfet of the oth -^r 
part, reciting the indenture of the 3d of November, 175- 8, 
(but not the indenture of the 29th of 2V(7t'«w^<r, 1758,) a^^wd 
alfo reciting the faid divifion of the premifes ; Onefiphorus Pr-^^ul 
and dame Catherine, in confideration of five fliillings paid by t_ ^c 
faid Shute Adams and wife, and of five (hillings paid by Jt^^'ZP^ 
Blijfety by virtue of all powers in the faid in'lenturc of the 3d 'of 
November 1758, and of all other powers, did by ccnfent, dir^^c- 
tion and appointment of the faid Shute Adams and wife, linr-^i^ 
dire£l and appoint unto the faid Jofeph Blijfet, his heirs and ^'• 
Cgns, " All the undivided moiety of them the faid Onefiph^^^ 
•* Paulznd dame Catherine\\\s wife, of and in theedate at Cli^ion 
•f and Wejlbury upon Trym, to holdunio the faid Jo/eph BRffirti, 
•• his heirs and afii)»ns for ever, to the feveral ufes following* 
M viz. To the ufe of fucli pcrfon or perfons, and for fuch eftate w 

f* eftatci^ 
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cftatcs, as the faid Stute j/Jams and Frances hxs wife (hould by, 1777 . 
any deed or writing from time to time rcleafe or appoint, and ' 

** in default of fuch joint appointment, which was the cafe, to ver/n 
•• the ufe of the faid Shute Adams for his life. Remainder to Adams. 
•^ Frances his wife, for her life ; remainder to Jofeph Bltjfet and 
^^ his heirs, to preferve contingent remainders ; remainder to 
•* the ufe of fuch child or children of the faid Shute Adams^ be- 
*• gotten or to be begotten on the body of the faid Frances his 
*^ wife, and for fuch eftatc or eftates as they by deed or writing 
** under both their hands and feals, or as the furvivor of them,. 
•* in cafe of no joint appointment, by deed or writing under 
•• the hand and feal of fuch furvivor attefted by two witneflcs, 
** or as fuch furvivor by will (hould limit or appoint \ and if no 
^* appointment, then to their fird and other fons in tail; re* 
^* mainder to the daughters, as tenants in common in tail, with 
•• crofs remainders j remainder *to the ufe of fuch perfons as 
**thc faid Frances^ whether covert or fole, (hould appoint : 
•* remainder to the right heirs of the faid Frances Adams.** Soon 
Sifter this, Shute Adams died, leaving thrae children and no 
snore by the faid Frances^ his wife, namely, Francis their only 
ion, and Mary Shute Adamsy and Catherine Adams. 

4th July 1767. — By indenture of three parts between the faid 

JPrances Adams^ the widow of the faid Shute Adams^ of the firft 

part, Jofeph Blijfet of the fecond part, and the faid Frandt 

AdamSy Mary Shute Adams^ and Catherine Adams of the third 

part, and duly executed by the faid Frances in the prcfence of 

and attefted by two witneffes j reciting the deed of the third 

of N(n'emberf 1758; and the indenture dated aoth October, 

1 764, and alfo, that by the faid deed-poll dated 29th November^ 

1758, the premifes there flood limited ifc. ; and that Shute Adams 

vas dead, and that no other appointment had been executed : 

The faid Frances Adams, in purfuancc of the power to her rc- 

fcrved by the faid feveral recited indentures and deed-poll, and 

of all other powers, did grant, limit, dircA and appoint the faid 

two feveral moieties, or half parts of the faid eftates at CHfion^ 

and Wejlbury upon Tr^m, to the ufe of the faid Mary Shute 

Adams and Catherine Adorns, the daughters, for 500 years, to 

commence from thp <ks^;h of the faid Francis Adams, fubjcft to 

the provifo after mentioned ; remainder to the ufe of her foa 

the faid Francis Adatns, his heirs and afiigna for ever, Provi/q, if 

^e fon (hould pay the daughters 3000/. each'» or 6000/. to the 

fur?i?or, the faid term to ceafe. With the following power 

referved to the faid Frances Adams to revoke that appointment.* 

Provided Jaftly, and, tl^e faid Frrtnces Adfims doth^ hereby refervc to 

herfdf 
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. I "77. l^crfelf full power and authority to revoke thcfc prefents, and to 
— — - limit all and fingular the premifes to, or between, the faid child- 
wrjus' '^"j ^^ *"y ^^ cither of them, in fuch manner and for fuch 
A»AMt- eftate or cftatcs as (he fhall thii^k fit. 

25th Offober^ 177 1.— By indenture of three parts between 
faid Francis Adams y widow, of the fir ft part, John Freeman y 
junior, and the Reverend George lyUkinSf of the fecond part, 
and Mary Shtdte Adamsy and Catharine AdamSy of the third part, 
and executed by the faid Frances Adams ^ in the prefence of and 
attefted by two witneiFos :— Reciting the deeds of the 3d No^ 
vembery 1758, 20th O^obery 1764, deed-poll of 29th of AV 
vembcry 1758, and the indenture of ^i\i Juljy 1767, and the 
provifo in the laft dee'd to revoke, (he, the faid Frances Adams y iq -^ 
purfuance of the power referved to her by the faid recited in- 
denture and deed-poll, and all other authorities, did grant and 
;ippoint the premifes fubj:f£t to her own eftate for life, and the 
provifo after mentioned^ as to one moiely, to the ufe of the faid 
Mary Sbute Adams, her eldeft daughter for life ; remainder t< 
the truftees and their heirs to preferve remainders i remain* 
der to the firft and other fons of the faid Mary Sbute AdatnSf 
tail male ; remainder to the daughters pf the {^id Mary Shutm. 
Adams^ in tail general, ns tenants in common with crofs remain- 
ders J remainder to the faid Catherine ^Adamsy Ihc youngcf^- ft 
' dau«;hter for her life; remainder to the truftees to preferve re j r- 

maindcrs ; remainder to her fons and daughters in the fani .^nc 
manner ; remainder to the ufe of the right heirs of the fai- ^^Eid 
Frances for ever. And as to the other moietyy to the vfe of tbfl — lie 
faid Catlcrinc Aduvts for life. Remainder to truftees to prefen -^'C 
remainders ; remainder to \\tx frji and other fons in tail j r^i^ re- 
mainder to her daughters in tail general, as tenants in commo^c=-^ti 
with crofs remainders, with remainder to the faid Mary Shu^ ^-^ate 
Adams y the eldeft daughter for life, and afterwards, to her foc^c: ns 
and daughters in manner aforefjid, with a laft remainder to th r^^hc 
right heirs of the faid Francis Adams y in" the fame manner as tl ^C he 
firft limited moiety. In this deed alfo, power was referved w ^^ 
Mrs. AduinSy the mother, to revoke and appoint anew ; but fl^^J^^ 
never executed fuch power. 

In Jr.muir-jy 1775, Mrs Adams died inteftate, leaving bcrfa 
three children furviving her. The fon and one of the daughu 
have already attained the age of 21 years; and the young< 
dauj^hter is of age within a few months. — ^Thc queftion ws:^^^ 
Whether the plaintiff Francis Adams took any, and what eftsB^ ^ 
in the premifes in queftion under the feveral deeds and inftr^i^* 

mentSj and deeds of appointment, or any of them ? 

Mr. 
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Mr. Mansfieldy for the plaintiff, made three points, and infifted^ 1 777. 
II ft. That no power of revocation being refcrTcd in the deed of — 

the 2oth of Oihbery 1764, enabling the furvivor of the hufband ^^/^J^ 
amd wife to make an appointment of the edate in queRion, the Adams. 
^KTidow, by the deed of appointment 4th July 1767, had fuUj 
executed her power ; confequenily, the fubfequent deed of the 
^t 5th Oclohir^ 177 r, was entirely null and void in toto : And the 
plaintiff, under the prior deed of the 4th July^ 1 767, was entitled 
^o a fee in the premifes in queAion, fubje£l to the term therein men- 
'Kioned* 2dly, Suppofing Frances Adams the furvivor could from 
cime to time revoke any former appointment ; under the words 
CBf the power, (he clearly could appoint to children only^ and not to 
rand'cbildren \ Alexander v. Alexander^ 2 Vezey^ 640. (This 
as admitted on the other fide) therefore, the deed of the 25th 
of OSobery 1 771, was void pro ianto. If fo the queftion was, 
'^Kphat eftate Francis Adams the fon would then take ? and be 
contended, 3dly, That he took an edate tail in the whole prc- 
znifes, fubjeft to the eftates for life to his two fifters j for that 
^lic deed of the 29th November^ i/S^j was revoked by the at- 
-ricles of agreement of 2^x\\ September, 1764, and that by thofe 
aarticles and by the deed of the 20th OBober^ 1764* the firft deed 
c^f the 3d of November J 1758, was revived and fet up. 

Strjeznt Heathy contra J ior the defendants contended, id, 

TTiat the deed of the 24th of September, 1 764, did not revoke 

^hc deed of appointment of the 29th November, 1758. That it 

'^ras merely a deed of partition in purfuance of an eiprefs powet 

^f partition referved in tht ilccd of 29th of November, 1758, and 

therefore, couldneitherinlegaloperation, nor confidently with the , -* "T 

intention of the parties, be conftrued to dedroy it< 2d]y, That 

^here being no power of revocation referved in the 'original deed of 

the 3d of November, 1758, creating the power of appointment, 

and that power having been once executed by the deed of the 29th 

November, 1758, it was at an end . Ami therefore, even if it had 

been the intention of the parties to revoke the ufes of that deed, 

they had no power to do fo. Heli v. Bond, i Eq,Caf. Abr. 342. 

Confequently, the plaintiff^ by default of any joint appointment 

having been made, could at mod be entitled only to an eftate 

t2\\ Jointly with his fiders, as tenants in common with crofs re« 

mainders, as dire£ied in fuch cafe by the deed of 29th oiNovem* 

kr^ X758.— Afterwards^ on Saturday November 22d, in this 

term, the court certified their opinion to the court of Chancery 

in thefc words ; •* Having heard counfcl on both fides and con- 

fidered 
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1777. << fidered this cafe, we are of opinion that the deed of the 2j)th 
" ^ ** of November^ 1758, is revoked by^the fubfequent inftruments 

««/m *' of the 24th of Septemhem, and the 20th of 0£hber, 1764. And 
AsAMS* (c ^g think, that the appointment made by Frances Adams^ the 
*' widowy who furvived her hufband, dated the 4th Juiy^ i?^?! i* 
<< revoked by the deed of 25th Ociober^ 177 '• And astothelaft- 
^< mentioned deed, though we are of opinion^ that ihe has thereby 
^ exceeded her power^ which was confined to child or children^ bj 
*' limiting eftates to her grand-children ^ yet we think, that the 
'< fame ought to prevail fo far as her power extended ; and that 
** the limitation to her daughters for life is good : But, that the dif* 
^' pofition of the inheritance to tlieir child or children is void* 
^< Therefore we are of opinion, that as there is no appbtncment of 
<< the inheritance of the premifes, that the fon Francis Adeum 
<< took an eftate tail therein, fubjc£l to the edates for life to liis 
^< fitters, with remainders over, under the deeds of the 24th Sep* 
^^ f ember f and the 20th O^^^^r, 1764, and which limitations 
<< feem agreeable to the intention of the parties when they exe* 
«* Cttted the firft deed of the 3d of November, 1758.** 



Pridey, Denn ex dim. Gaskin vcr/us Gaskin* 



i\rc4r. 14th. 
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t^u/esjvT. npHIS was an aftion of trefpafs and ejedlment for lands 
tic« abfenu ^ ^^j tenements in Dalftoiu in the county of Cumbetland^ 

to which the defendant pleaded the general iflue; and at the 

it appeared in evidence as follows : 
Onedevir«t That Jonathan Gcjkin^ being feifed in fee of the ptemifes itv:^ An 
•M^«///«i? qtteftion, by his will bearing date the 30th of March, >73*m^^^i 
«« wor/i^r gave and devifed in manner following : " Ai to all fucb nsktrld lw^^ ^'j 
« CODUt *' e/lateas GOD has endued me loith, I give and bequeath as £61— -X^J- 
" '*^f(,*jf ** lows : I give, bequeath and devife, all that my freehold mejfua^ 
give and be* '^ on^ tenement^ lying in Gait/gill, in the parifii of Dal/Ion, 
SSwi.— I ** gcther with all houfcs, barns, orchards, edifices and appuxtt- 
give and dc. «< nances whatfoever, reputed as part thereof or belonging to 
JtyhnboU ** fame, unto Matthew Robin/on, George Robin/on, and 
meffM^gt^ni u RMnfon, equal lyto them my fitter's Tons." The teftator then, af^- 
ikg'm G. to- ter bequeathing feveral fmall pecuniary legacies to moft of his Te ^ 
J5*J^J^* lations, gave to John Gojkin (the Icffor of the plaintiff afnd his hdr. 
&t. andap- ai liiw) tenjhillings ; all thd reft of his goods, chatteb, and per* 
SrK^uSev? fonal cftatc whatfoever, he gave to Matthew, George, and TKh 

iKlonging to . 

the fiime to M, R. G. R. and T. R . ejutify : And then bequeaths, ainongil other pecuniary Upk* j j^ 

%iet, ten IbiUingt to his tdr ai iatiK^^'lht devifcfis arc tiitants im commn^ and ukc aa eilate for t^i 

only. 

5 mn 
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tnas RoUnfin before mentioned^ and revoked all former wills.— 17^7. 
That the faid Jonathan Gajkin, the te(l.?:or, died feifed of the 



prcmifcs in qucftion, leaving the leflbr of the plaintiff his heir Zl^jul 

at law, who was then, and ever fince hath been, refident in Ire/and. G^skin. 

That George Robin/on died in 1749, and Matthew died in 1762 ; 

and that Thomas^ the other devifee, is (till living. Whereupon a 

vcrdi£b was given for the plaintiff, fubjeft to the opinion of the 

court upon the following queftion 5 Whether the IcfTor of the 

plasnriff was entitled to recover any, and what part of the pre- 

xnifes comprized in the declaration ? 

Mr. Bolton for the leffor of the plaintiff, argued, i. That by 
tlic devife to the tedator's three nephews, Matthew, George, and 
^HxmuUi they took only an cftate for lifey in the preraifes in 
cjueftion. 2. That they took as tenants in common only, and 
Slot as jointenants ; and confequcntly, by the death of Alatthefa 
9^nd George^ the leffor of the plaintiff was entitled to two thirds 
cjf the whole eftate.— As to the ift point, he faid, it never yet 
^^Hras contended that the devife of a *' meffuage or tenement* 
'^xrithout any words of limitation added, or words defcriptive of 
^he quantity of Intered the tedator poffeffed, as " all my edate 
•* aod intereft therein," or the like, could convey more than an 
cftate for life. But if that were doubtful, the fabfcquent words 
•* lying in Gait/gill * make this cafe clear ; for they are manifcft- 
ly a -defcription of the locality only, not of the quantity of 
cftate intended to be dcvifed. The only circumftancc from 
whence it is poffible in this cafe to infer an enlargement of the 
cftate to the devifees, is die legacy of tenjhilltngs to the heir at 
law. But that alone is not fufficient to difinhcrit him. — ^The 
next queftion is. Whether th^ devlfees took as tenants in com- 
mon,, or as jointenants? As to that, the words are, *^ equallg^o 
•• them my fitter's fons." The words, •* equally to be divided'* 
have always been held a tenancy in common, i P. IFms. 14, 
And •* equally '* means the fame thing. Cro. EL 695. 2 R^. 
Abr. 89. I Eq. Caf, Abr. 292. pi. 10. 2 Fez. 252. There, 
fore, he prayed judgment for the plaintiff, for two thirds of the 
devifed premifes.— He added, that a third queftion might pof« 
fibly be made, virhethef the leffor of the plaintiff was not barred 
by the ft at ute of limitations ; if it ihould, a decifivc anfwef would 
be, that ever fince his title accrued, the leffor of the plaintiff 
had been refident in Ireland : therefore the ftatute could not 
run ; and cited x Sho<v. 91. as in point to this purpofe^ 

Mr. 
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lyyy. Mr. Wood contra^ for the defendant, faid, the only point ht 
fhould confider was. Whether the devifees took an eftate in fee, 01 



w^ for life only 9 and he contended that, upon the whole of the 
Gaskin. will taken together, it was clear the teftator meant they (hould 
take zfee. Firft^ the introdu£tion prefatory to the deyife in 
queftion was very material : << as io all fucb tvorldlj eftati a\ 
** GOD has endued me witb^ ^g^^^t bfc.'* Thefe words mani- 
feftly (hew the teftator meant to difpofe of all the eftate he 
bad; and therefore, though the fubfeguent words ^* lywg in 
" Gait/gill'* might, without fuch prefatory matter, be confidered 
as defcriptive of the locality of the eftate only *, it muft, when 
conneded with it, (as in this cafe) be conftrued to convey aH the 
intereft the teftator had in the premifes fo defcribed. In ad- 
dition to this, the teftator has given a legacy of only 10/. to 
his heir at law ; which is demonftration he meant to difinherit 
him, as much as if he had faid fo in exprefs words* All thefe cir* 
cumftances prove, beyond a doubt, that the intention of the tef* 
tator was to give a fee-fimple to his nephews, in the premifes in 
queftion ; and if an argument were wanting, the court would 
fupply it from the inconfiderablenefsof the value, as they did 
in the cafe of Oaies^ ex dim, Wigfall v. Brydon^ 3 Bur. ii^5« 

Lord Mansfield.^— The ground the court went upon in that 
cafe was, that from the nature of the eftati, and the words ufed 
by the teftatrix, they amounted in fa£t to a direBion to fell xht 
ieftate, and divide the produce of it. It was a devife of a houfe 
and ftable, with the appurtenances, valued only at 100/. to /even 
children ; and the dire£lion was, that the faid houfe and ftable 
fliould be " divided amongft them." It is fettled in devifes, as 
Well as in deeds, that if no words of limitation are added, the 
Jbvifee can only take an eftate for life: Becaufe the law implies sL 
life-eftate only, where there are no words of limitation. But as 
there are no technical words neceflary in a will, if the teftatoir 
makes ufe of what is tantamount \ as If ha fays, << I give to fuch 
«« a one in fee-Jimple^* or ** all my ejlate^** that will carry all his 
intereft in the land devifed. But there muft be wordis in the will 
to control the rule of law ; which I believe, in a variety of cafes, 
thwarts the intention of the teftator. I fufpe£l ejctremely, that 
in this very cafe the teftator meant to giVe his nephews a fee ill 
the premifes in queftion ; for he had no other landed property* 
He makes them refiduary legatees of his perfonalty, and gives t 
difinheriting legacy to his heir at law ; agreeable to the vulgar 
totioki taken from the Roman law^ that an heir is cut off with 

15 a OiU* 
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ifluUiiig. Becaufe, by the Roman law, a will that paflbd by 1777* 

^he heir, was called inoffUiofum ttjlamentum. But the fingle - . ^ 

queftion is, whether we can find any words in the will to take ^^^^ 

this cafe out of the rale of law; if we cannot it mud be ad* Caskiii. 

hered to. I think it is impoflible to find words !n this ^ill fuf* 

ficient to control the rule of law. If the teftator had any way 

ConneAed the introdudory part, ** as to all my v)orldty ejtatf^* 

with the devife in queftion, it might have done. But the iil« 

trodudion is only this, *^ as to all fuch worldly ejtate as GOD 

'* ias endued me with^ I give to A. B. iic. fo and fo.'' Suppofe 

he had only given half his property by this will, the introduftion 

would ftill have been proper : So, if he had given the whole of 

his landed eftate only, without difpofing of the refidue of his 

perfonalty, it would have been equally proper : He does not fay 

in the introdu£lion, that he means to difpofe of ^i//his uorlciiy 

cflate, but that ** with refpcEl to ity^ he devifes fo and fo. If he 

did mean it, the misfortune is, that quodvoluit^ non dixit. Great 

1-1 fe has been made of this fort of introduAloii in wills in favour 

^C the clear intention of the teftator ; and more, in favour of 

^^»Tditors, to make a real cllatc liable to the debts of a tcft.uor, 

^^ it were pofiiblc to borrow ail from it, in this cafe, as I 

*^ xongly incline in favour of the devifces, I would do-it here : 

5^ ^t there are no words that can conneB the devife of the lands 

^^ queftion with the introduction in ttiis cafe fo as to pafs the 

hole intereft. Therefore the devifces can only take an efiate 

life. . 

As to the next queftion, Whether this is a tenancy in common 

a joint-tenancy ? there is no room for argument> ** Equally 

^s well as " equally to be divided," implies a divifion ; whereas 

if they were to take as joint-tenants, there would be no divifion* 

I remember arguing a cafe before Lord Hardwicke in fupport of 

the opinion of Mr. Juftice Gould, in i P. Wms. 14. and againft 

ihe opinion of Lord Holt ; and there, Lord Hardwicke thought 

with Mr. Juftice GotJd. It is certainly the better opinion, more 

liberal, and better founded in law. 

AsTOM Juftice.— -As to the latter queftion, the words <* equally 
«« to be divided'' have been determined to be a tenancy in common 
in a deedp With refpeA to the firft point, I really think, from 
the circumftance of the teftator giving 10/. to his heir at law, 
he meant to difinherit him. But that alone is not fufficient, and 
{o it was held in the cafe of Wright on the demife of Shaw verfus 

Vol.il R Rnffel 
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t^^^, RuJJU lo Scacc. HH. 1762. and therefore the rule of \rw iQU 
■■ prevaiL 

^grfrf Lord MansJUld added^ that though the intention Is ever {b Z{ 

GAsciiff. parent, the heir at law muft of courfe inherit, unlcfs the efta' 
i$ given to fomebody elfe. 

AsHHURST Juftice.'-— I am of the fame opinioD. 
P^ia to be delivered to the leflbr of the plaintiff^ and jodgmei 
to be entered up for two third parts of the premifes in queftioi 
Afterwards, on Baturday^ Novembir 15th in this terms ^ 
Juftice A/Im fiated the cafe of ff^rigbt ex dim. Shaw verfus Ru^ 
Jel^ to have been as follows :«-«The words of the introdudlibn 1 
the will were *' at touching the difpojiiion of allfucb worldly ^a 
<< as it hath pUafod GOD to beflow upon me, J give, Hc.^ The 
tb^ teftator gave a houfe to his grandfon Henry^ and after his d( 
ceafe to iU/ two fons Thomas and Wiliiam ; and then devifed t 
Thomas Ehb^ the hufband of the heir at law, one fiiUing. Th 
queftion was, Whether Thomas and William took an e(^te for ^fk 
iat in fee \ and the court held they took only- an eftate^^ life^ 



j^^ . Blak£y verfus Dinsdale et al. 

ZHArtftcMn- T^HIS was an adion of trefpafs for feizing and taking awa 
notbeimde the plaintiflF's wheat* The defendants pleaded, ift*, Tb 

of goods general iflue* 2i//p, That the borongh of Rifon was an ancieii 
^m"^^'^^ borough; and that within the faid borough, from the tiro 
the markrty thereof the memory of man is not to the contrary, there ha 
tou/*But*'* been an ancient market, held every Thurfday^ for buying of cor 
the party and grain ; and that the corporation were entitled to receive fc 
mall bring ^^^ ^"^ ^^^^ P^"^ ^^^ ^^ every bufhel of com brqught to th 
^jptoMim* market for fale : And then juftified the taking as fcrvants of th 

turn entbe •* ® . 

€afe, corporation. 3^^, Plea, prefcribing for toll of all coin brougo 

into the borough of Ripon^ for fale on a market-day. 4/^6, Pies 
prefcribing for toll of all corn brought into the borough of Ri 
pon for fale, in confideration of cleanfing and fweeping a larg 
ftreet in the borough, for the receiving and (landing of all con 
brought within the faid borough for fale. Replication, de injuru 
fua proprii ahfque tali caufL The caufe was tried at the Sum 
mer AfUzes 1 771, for the county of JTorlf before Mr. Juftict 
Gouldf when it appeared in evidence as follows:— That Thomm 
Cowper took a Chamber for a year to keep corn in, within the bo* 
rough ofRipon ; and on Thurfday^ being a market day^ he called 
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jon die plaintiff Blaiey at bis own houfe within the borough of Ri^ 1777- 
^»f which 18 two hundred yards and upwards from the place 



called the Market-place. Thcjr went together to the faid Chant" J^ff„, 

Afr, and Cowper (hewed him a fample of wheat which he took from Di"*©^*-** 

^xty buJbeU of wheat which he had in his chamber^ and fold him 

£our quarters of wheat, being thirty-two bufhels of wheat, 

nvbich hi had at his houfe^ which is ten miles out of the borough of 

Jiipon^ at five (hillings and four- pence />^r bu(hel ; to be de- 

IiTcred at any time within a month, as it fuited the convenienc]^ 

of him the faid Cowper \ and Biakey gave Cowper i halipcnny 

Co bind the bargain. Afterwards, within the month, it fuiting 

€^avjper*s convcniency, being on a ThurfJay, the market-day, 

' lie fent it by his fervant Hood^ to be delivered at the plaintiff's 

snilL As he was going through the borough of Ripon, hj 

T^mATs houfe, through the place called the Marketplace, being 

a common (Ireet there, the defendant Todd afked Hood, ** where 

•• he' was carrying the corn j" who faid " to B/akefs mill.**— 

^odd followed the cart into Biakey s fold yard adjoining to the 

xnill, and then demanded toll for the corn, which Biakey re<* 

tfiifed : Todd went away \ he returned with the defendant, Dinf 

^laUf who was an officer of the mayor, ai\d a toll-gatherer, when 

j^art of the corn had been unloaded. The defendants then got 

^pon the cart, and took the thirty-two half-pints, as for toll for 

'nJtkt thirty two bu(hels, from the corn remaining in the cart* 

Jks foon as they had taken the corn, Biakey refifted them, and 

endeavoured to take it from them. The remainder of the corn 

"was left with Biakey, and he afterwards paid Cowper for tl^c 

"whole. Whereupon a verdifil was given for the plaintiff, ful?- 

jeft to the opinion of the court upon the following queftion ^ 

'JVTiethcr the plaintiff is entitled to recover upon the gepergl 

iflue ? And if the court is of that opinion, then, Wtte^her the h€ts 

proved, maintain any, and whicli of the iffues on the part of the 

* defendants I And the yfcxdi& to be entered accordingly. 

Mr. Norton for the plaintiff. The firft queftion is grounfj^ 
upon an objeAion taken at the trial, that the plaintiff had npt 
ifufficiemly proved his property in the corn in queftion, fo as to 
maintain this adion. With refpe£l to that, it is found, ^thait he 
bpqght by fample, and paid earncft : which is clearly fufficiient 
to vcft dbe g^n^rai property in him. Nofs MoHiinSy p. 94, 
-ftrAwv, ffa. 92. And if fo, it is. equally clear, that a perfon 
in whom the general pjropcrty of a chattel is, may mainta^ 
Utig^Uwitarmis for an injury done to ie> though he fa ^ot 

R2 5tii 
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mi* ^" a^<m/ pofleffion* Hod/on verfus Hodfon^ Latch^ 263. FiJBer 
verfus Toung^ 2 Bulfir4 268. But in this cafe, it was aflualff 



^^•vtrfu^ carried into the plaintiff's yard> and part unloaded: Therefore 
I>i^s0ALB. there was an a£{ual delivery. — ^ As to the fecofid point ; Whe- 
ther the fads found were fuf&cieht to fupport any of the jufti- 
fications fet up ; he contended, that there could be no pretence 
for faying this corn was brought to the market^ or wtkin the bo- 
tough, for the purpofe of faU there ; without which, un^ueftu- 
efnably the defendants could have no right to toll. He fuppofed 
the obje£lion would be, that the tranfa£iionr was a fraud upon the 
corporation, with a view to elude the toll; But if it were, fraud 
is a fa£t, and muft be found : The court will not prefume it. 
It C9. 56, 5^7* Cro, Car. 553. Therefore he prayed judgment 
for the plaintiff. 

Mr. Cbambre contra^ for the defendants, upon the firft quef- 
» tion contended, that the plaintiff in this cafe had not fuch a 

property in die corn in queftion, as to entitle him to recorer ia 
an a£lion of trefpafs vi et arr^is. He argued that a pofleffion in 
lavf is not fufficient : it muft be a poffeflion in fa^. ^Iliis ap- 
pears from the doArine laid down in Fiizherbert N. B. 91. Bm 
He fays, *' if the lord of a manor is entitled to waif or ftray 
« within his manor, and another man taketh the waif or 
•* ftray out of the manor, tlie lord ftiall have an aftion of treC- 
« pafs for them, and that without any feifure of them be- - 
•* fore.'* This cafe is put by Fiizherbert by way of exception a 
to the general rufe ; and exceptio probat reguiam. As to the au- 
thorities from i^/t^A 263. and 2 Bujflrode 268, the plaintiffs,.^ 
in both thofe cafes, were executors \ and no doubt an exeeutorz 
may maintain trefpafs, though kiot in poiTedion at the time o: 
the injury ; for this reafon *, if he were not confidered as in pot 
feflion, no one could be ; and therefore the law throws the pof 
feflion upon him. But this is the common cafe of a fale with" 
our delivery, and a trefpafs committed in the mean while ; i 
which cafe, the feller is in a£\ual poifeTTion : and therefore^ 
alone entitled to bring the a£lion.— As to the fecond queftion^ 
he contended that the fecond juftification, viz. that this wa9 
corn brought into the borough for fale, was fufEciently proTed 9 
for that fubftantially the corn in queilion was brought within 
the borough for that purpofe. It was brought by fample, which 
is a bringing to market, and was fold to the plaintiff in the 
borough on a market*day. It was afterwards, on a fubfequent 
market-day, delivered to him ) and then the contra£t was com- 
plete. 
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fJete. The fale therefore was entirely in the market: And 1777. 
though no fraud is founds it is impoflible not to fee, that the 



Blakcy 



ibie obje£l of the parties in this mode of fale was to elude the ^t/Ji 
^alL It isalfo impoflible not to fee, that if this fpecies of con- Dinsdalx« 
^rivance is to prevail, the market mud decay for want of profits. 
prayed judgment therefore for the defendants, on the third 




JLord MAHiFiELD.— There is no difficulty in this cafe. The 
qufftion is, as to the poflcffion of the plaintifT^ Whether 
t was fuch as to entitle him to recover in thisaflion. No doubt 
this corn was the plaintiff's property. He might have 
rought an adUon for it againft the vendor ; for the bargain was 
ipletely bo.und by the earned. Part of the contra£l was, that 
mt-fbould be delivered within a month; and the feller, before 
expiration of the months delivers it to his fervant to carry to 
plaintiff's mill. The moment ^he had done fo, it was to 
hoqeft purpofes, in refpe^ of third perfons, delivered to the 
laintiff. But whaf is (till ftronger in this cafe is, that it was 
^^ri>foltttely brought to the plaintiff's houfe, and part of it un- 
oaded, before the trefpafs complained of was committed. That 
an aSualf not a conftru£live poffeflion. — ^The next queftion is* 
'^Vhcther this corn was, on the day of the trefpafs complained of^ 
rought within the borough of Riponj to be fold in the market ? 
t cafe ftates dire£lly the contrary ; for it dates that the con-^^k 
St was made long before; on the Thurfday when the fample^^V 
(hewn ; and that it was actually fold at that time. The day it 
feized for not paying toll, it was only pa fling through the 
"Xxnrough in the road to the plaintiff's mill, which was ten miles 
*^ff. As to the fuggeffion that this is a fraud upon the corpora* 
^tim : There are cafes in which a man cannot defead himfelf even 
^y fadls ever fo ilrong, in fupport of a fraud, if the fraud can be 
got at 1; but then it mud be made appear. If this mode of fale is a- 
firaudupon the toll^the remedy of the corporation is hyfpedalaflion 
on (be cefe. 1 remember a cafe of that fort by the city of London 
agatnd perfons for bringing corn jud by the market, in order to 
imd the toll ; and on a fpecial aAion upon the cafe the fraud 
was fottiid. But this cafe, as dated, is a very different thing. Here^ 
the vendor lives in the town: 4hews a fample of corn to a cudoni^ 
iCr, who agrees for a certain quantity, to be delivered at his mill 
ten miles off: and the goods happen on a market day, merely to 
^s through the market in the way to the place where they were 

R^ intended 
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1777. intended to be delivered. If it u really a tAck, the defendantii 
•^ mull bring an a&ion on the cafe." 

w'jiu "^bc thicc other j udgei concurred. 
Dintp^Lt. pfr Cur. Judgment for tfie pliintrfe 



Smtda^. PuNDASS ver/tis Lord Weymoutk. 

The proper HPHIS was an adlion of covenant on a mortgage <fetil» ii 
^^%\n' which the declaration fet out aU the prcmifci, the hakMimi 

covenant, is the provifo, the covenant for payment of the itaoney» and die 
Sat 'by'in- hrcach for non-piyment. The premifes were ^ery numdrotx^' 
rfeniure, ^^^ fwcllcd the declaration to a conBderable length. -The ctfvft 
mifet there' ftood in the paper for judgment on demurrdr to the declanitidiii 

S w!?l'dc" ^"^ ^^^^ ^^^ "^ irgum^t. But Lord Mansfield took notict ^ 
imfed,with. the ^reat length of the declaration, and faid^ though he was tdii 
Sl?J?Sf,. *J^ was the ufual practice, he thought it a difgraefc to life pr6^ 
Marly, fcffibn and the court. *■ 

amongft A gentleman at the bar who had drawn it foleMnly averred he 

other things took it to be neccffary. Mr. Wallace and others^ cbnverfant ifi 
rett^in^TjT' ip^cial pleading, faid, it was not on1]f annecefiary, but ^ery 
ihn^"% dangerous, by being liable to variances and fohfaal ebjed* 

the cove- tions. 

^c brea^. ^^^ ^^^^^ ^^^^ ^" ^^ opinion, that it is frflcient for t&^ 
plaintiff to fet out in his declaration, that the defendant by ia? 
denture had demifcd certain premifes therein mentioned, with« 
dut ilating them particularly, fubjefi amongft other things, to 
fuch a provifo, fetting out the fubftance of the covenant and 
t;he breach. 

Lord Mansfield defired the bar to take a note of this, aiA 
Waited till feveral gentlemen made a memorandum : And gate 
notice, that the court would animadvert upon any future inftance 
of putting parties to the enormous expence of fetting out deeda 
9t length, or fuperfluous parts of them. N. B. In this cdfe,^ 
though there was np queftion, the defendant wanting only a 
little time, and though the plaintiff had.no view to put the de« 
fi^ndant to iinneceflary charge, the expence of thi$ unntc^iflpmr 
^^plaf at^on amo^nte^ to a Ur^e fum, 
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»777- 

Tyrxe ver/us Fletcheh. J}^. 

^PHIS was an a£iion on the cafe, for money had and receiTed upon a po- 
to the plaintiflF's ufc; brought by the plaintiff^ the i/i- ifjlj^*,^ 
^fiired in a policy of infurance, againft the defendant, the under- ** fuch a 
^writer, for a return of part of the premium.— The caufe wad „ jjnyoihcr 
tried before Lord Mansfield at Guildhall^ at the fittings after laft || port or 
trinity term, when, by confent, a verdij^ was found for the «< whatfo- 
plaintitf, fubjeA to the opinion of the court upon the queftion, || '^^ ^ 
"Whether, under the circumdances of the cafe, a proportionable '< at 9/. /«r 
^itt of the premium ought to be returned, or not ? If the court .» '/Tnitd"' 
Aottld be of opinion, that a proportionable part of the premium " fr«e fh>in 
4^oght hot to be returned, then a nonfuit was to be entered* — It the riik is* 
Aow came before the court upon a rule to flicw caufe why a non- *ll^'XJ^'^ 
tfuit (hottld not be entered ; and the cafe, as it appeared from ^mt begun, 
^c report, was fliortly this. *« The policy of infurance was \^ xwirfL 



upon the Qiip Ifahella^ at and from London to any port or o^premi""^ 

^^ place, where or whatfoever, for twelve months, from the 19th 

•*• oi Auguft 1776, to the 19th oi Augtift 1777, both daysinclu- 

^< five, at 9 /. per cent, warranted free from captures and feizures 

*< by the Americans^ and the confequences thereof.'* In all other 

r^fpefb it was in the common form, againft all perils of the 

fea, t!fc. The (hip failed from the port of London^ and was taken 

by an American privateer, about two months afterwards. 

Mr. Dunning and Mr. Davenport, for the plaintiff, (hewed 
caufe, and in(ifted, that a proportionable part of the premiun^ 
\A this cafe ought to be returned : That 9 L the compenfation 
eftimated for the rifle of twelve months, was much more thaa 
adequate to the rifk a£lually run in this cafe, viz, only t^v 
months. That from the nature of the infurance, both parties 
muft know the riik was divifible \ and of courfe intend, if it 
ccafed before the twelve months, that the whole of the premium 
(bould not be retained. That this was the law in other cafes^ 
where, upon a fuitaUe compenfation for a given riik, thef 
riik had turned out to be different from what was ezpcAed. 
In Stevenfon verfus Snnif, 3 Bur. I237« the ri(k ceafed before 
the end of the voyage infured, and it was there held, there (hould 
be a return of premium in proportion to the riik that had not 
been run. It is true, that was a policy upon a voyage ; but it 
i) as eafy, or ealier^ to apportion the riik in a policy upon time, 

1^4 s^s 
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n77* ^^^^ ^^' in a policy upon diftancc. In the cafe of Bondverfa^ 
»■ ■ Nutt, Trift. 17 Geo. 3. B. R. ♦ which was a policy *' at and 

wl? ** f'^" Jomaica to London^* the underwriters paid into court 
Fl4t. a part of the premium, in proportion to that part of the voyage 
f$^^' from which they held themfelves difcharged. This cafe is not 
^'* lil^e the cafe of an infurance upon lives, to which it was com- 

pared at the trial ; becaufe, that is in the nature of a wager : 
But this iS| in the true fpirit and ufe of an infurance, an iodem- 
pity againft a lofs. That lofs, according to the terms of the po- 
licy, might accrue later, or earlier, or not at all ^ biit in the cafe 
that has happened, namely, a capture by an Armrican priva- 
teer, the riik of any fuch lofs as that infured againft muft 
totally ceafe. The contlruflion therefore of the policy, under 
thefe circumftances, ought to be, that it was an infurance for 
twelve fnonths at the rate of fo much per month \ and as the rifk 
|n fafl, was only run for two months, the preoiium advai;iQe4 
upon the other ten, ought to be returned^ 

Mr. Wallace and Mr. Baldv/in contra^ for the defendantj^ an4 
in fupport of the rvile, contended, that as foon as the (hip failed 
from the porf of LondoOf the policy attached for the who^e 
time infured againfl. That there was no cMcylation of the 
premium, at fo much per month j but it was one entire groft 
ifum of 9 /. per cent, flipulated and paid for twelve months. 
The contra£i therefore was entire^ without any intension or 
thought of divifipn, gr apportionment. That the cafe of Stev^n^ 
Jon verfus Snow did not at all apply ; for there, the court weiit= 
upon the ground of its being a policy upon two dtfiinB voyages^ 
feparately and diftinftjy in the contemplation of the parties atr 
the time ; and the premium calculated accordingly.^ Ofcoyrfe^ 
if either of the voyages were prevented from taking place, th^ 
rifle upon it could not attlch ; and therefore the premium oughr 
to be returned. Upon the principles laid down on the other * 
fide, every. policy for time might be divided. Suppofe an in- 
furance for a month, would the plaintiff have been entitled to 
reftitution for a number of days ? It is abfurd \ and there would 
be no drawing the line. If there had been a recapture the po-" 
licy would have revived. The fault of the party, is not the true 
ground upon which a return of premiut^ is or is not allowed ; 
but it refts upon this : Whether therifk, or the voyage in fured, 
has begun ? If it has, there can be no return of preniium, 
^ Magens 267. No. 1,071. There are many cafes, where, not-? 
\yithftanding the fault of the party, a return of premium is al- 

4 lowed, 
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lowed. For inftance, if a (hip is infured at and from fuch 8 1777. 

2>ort to fuch a port, and the party goes on another voyage, the ' ^"^^ 

premium mud be returned : Becaufe the rifk never commenced* ^^r^ 
So, if he is to fail with convoy, and (lays behind. — But with f«-«t- 
Yefpefl to the prefent cafe, it is not diftinguiftiable from an in- 
surance upon a life for a year, with an exception of fuiclde, 
"where the p^rty deftroys himfelf within a month. No one ever 
thought of requiring a return of premium in that cafe, becaufe 
the rj/k is entire. So here, it is one eptire, indivjfible riik ( 
which being once begun, there can be no return of premium. 
And confequently, the plaintiff is not entitled to recover. « 

Lord Mansfield.— -It was very proper to fave this cafe for the 
opinion of the court, becaufe in all mercantile tranfaftions, cer* 
tainty is of much more confequence, than which way the point 
is decided ; and more efpecially fo, in the cafe of policies of in- 
furance \ becaufe, if the parties do not chufe to contract accord* 
ing to the edabliflied rule, they are at liberty as between them- 
fdves to vary it. This cafe is ilript of every authority. There is 
no cafe or praAice in point \ and) therefore, we mud argue from 
the general principles applicable to all policies of infurance. And 
^ I take it, there are two general rules eftabUnied, applicable to 
this queftion : The firft is. That where the rifk has not been 
run^ whether its not having been run was owmg to the fault, 
pleafure, or will of the infured, or to any other caufe, the pre- 
mium fliall be returned : Becaufe a policy of infurance is a 
contra^ of indemnity. The under-.writer receives a premium 
for filming the rifk of indemnifying the infured^ and what- 
eyer caiffe it be owing to, if he does not r4in the rifk, the 
confideration, for which the premium or money was put into 
his hands, fails, and therefore he ought to return it. 2. Another 
rule is, that if that rifk of the contra^ ot indemnity has 
gnci commenced| thrre (hall be no apportionment or return of 
premium afterwards. For though the premium is eflimated, and 
the rifk depends upon the nature and length of the voyage^ 
yet, if it has commenced, though it be only for twenty-four 
hours or lefs, the rifk is run ; the contract is for the whole entire 
pik, and no part of the confideration (hall be returned ; and yett 
it is as eafy to apportion for the length of the voyage, as it is 
for the time. If a fhip had been infured to the Eaft Indies 
figreeably to the terms of the policy in this cafe, and had been 
faken twenty-four hours after the rifk was begun, by an Ame* 
rUan captor* there is not a colour to fay. that there fiiould have 
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I'j'j'j. been a return of premium. So ttiucbthen, is dear ; and indeed, 
* perfcftly agreeable to the ground of determination^ in the cafe 

vir/us of Steviftfon verfus Sncuj. For in that cafe^ the intention of 
"^i^^' the parties, the nature of the contra£i| and the confequenccs bi 
it, fpoke manifeftly two infurances, and a divtfion between them. 
The* firft obje£^ of the infurance was from London to Halifax : 
But if the {hip did not depart from Port/mouthy with coAtO) 
(particularly naming the (hip appointed to be convoy,} tbenj tKeVc 
was to be no contraA from Port/mouth to HaRfax : why iiMk 
the parties have faid, <' we make a contraf^ from London to 
*^ Halifax, but on a certain contingency it (hall only be a cba- 
*« trafl: from London to Port/mouth J* That contingency doe 
happening, reduced it in fa£l to a contrail from London, td 
Portfmouth only. The whole argument turned upon that dif- 
tindlion. Mr. Tates, who was for the plaintiflP, put it ftrongl} 
upon that head ; and all the judges, in delivering their opinion, 
lay the (Irefs upon the contrail comptiGng two diftinil cbncS- 
tions, and conCdering the voyage as being in faA two voyagel : 
and it was the equitable way of conGdering it } for, though it %ii 
at firft confolidated by the 'parties, there was a defeazance atfttp 
wards, though not in words. I think Mr. Juftice IPi/uMf pnt il 
particularly upon that ground, but it was the opinion of the wfaoh 
court. There was a ufage alfo found by the jury in that cafe^ diai 
it was cuftohfiary to return a proportionable part of the premiati 
in fuch like cafes, but they could not fay v)hat part. The court 
rejeAed this as a ufage for the uncertainty ; but they argue front 
it, that there being fuch a cuflom, plainly (hewed the gcndrd 
fenfe of merchants, as to the propriety of returning a p4it of 
the premium in fuch cafes : And there can be no doubt of the 
reafonablenefsof the thing. — There has been an inftance put of 
a policy where the meafure is by time, which feems to me to be 
very ftrong, and appofite to the prefent cafe ; and that is, an in- 
furance upon a man*s life for twelve months. There can be 
tio doubt but the rifk there, is conftituted by the meafure of 
time, and depends entirely upon it : For the underwriter woold 
demand double the premium for two years, that he would take to 
infure tlie fame life for om year only : In fuch policies there is 
a general exception againft fuicide.— <*If the perfon puts an end tO 
his own life the next day, or a month after, or at any other perio4 
within the twelve months, there never was an idea in any man*s 
brcaft that part of the premium (hould be returned. ~ A cafe of 
gcixeral praftice was put by Mr. Dunning^ whe^c the words of 
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S56 pblicy art, «« At and frotn, provided fhi (h\p (hall fail on oi i^-^y. 

< Kfcrc t*d rli 6f ^ttf^ :^ And Mr, JFaUact conGdcri^in that — . 

Srfc, fhsM flic ^hblc policy wbttld depttxd ttpon ttfe flMp failing tv^* 
Sbifore the ftatfcd day. I do not fhtekfo^on Ac conrnfry, I think Pttr- 
ij^th Mr. Duhhihg^ that catinoft be. A lofs in port brfart the 
ilay a|^pbitited for the ffiip's d^partar^, can nei^ be coupled 
with a contingency after the day : but if a queftion >irlM to arife 
sbMtt iti as at prefent advHed, I Aiould iheli^ to b^ of opinion^ 
that it would fall within the reafoning of the determination in 
Stif^Mfifi i^iTus 8mf» \ and that there were two parts or con- 
trails of infurance, with di(lin£l conditions. The firft is. I in- 
fore the (hip in port^ provided (he is loft in port before the 
l^of Augufi : And 2dly9 if (he is not loft in port, I infure her 
then during her voyage from the ift of Auguft^ till (he reaches 
the port fpccified in the policy. The lofs in port muft happen* 
btfos^ the ri& upon the voyage could commence : And vias 
vif/4f the riik in port muft ceafe, the moment the rilk vpon th6 
yfof^gt bef(an.-^-^Let us fee then what the agreement of the par- 
ties is in the ptefcnt cafe. They might have infured from two 
mdnths to two months ; or in any left or greater proportion, if 
tiktf had thought proper fo to. do ; but the fa£l is, that they 
hive madis no iivifion of time c^aU\ but the contrail entered into 
isone entife c6ntra£l from the 19th Augttft 1776, to the 19th 
A^lfifi 1777 ; which is the fame as if it had been exprefsly fatd 
By the infured^ ** If you the underwriter will infure me for 
^ twelve months, I will give you an tntti^e fum ; but I will not 
^ \!Mt any apportionment.'* ^The finp fails, and the underwriter 
Atnis the rifle for tnffo months. .No part of the premium then 
ftall be retuirned.-^I eannoit (ayi if there had been a recapture 
before the expiration %i the twelve months, that the policj 
^vbiild not ha^e revived. 

Aston juftic^t-^-^Thte cafe depend! upon the words of the po^ 
licy : and I am of opinion, it is one entire contra^ at a certain 
ll^oft fdm of 9 /. ftt ant* for m ceruin period of time, viz. 
twelvemonth^; and that no divifion is to be implied. The 
d'ttermination in Stf^tnfih verfus AfMi;, went exprefsly upon 
Ibii confideration ; that there were fnuo diJHhS voyages ; and 
fLO conCcteration received by the infnrti for the premram upon 
^ feeond voyage ; And there certainly n^as not ; for there never 
iKfUk any point of time, when any riih was run from Portjmouth. 
|n Bond verfus Nutt^ the lofles infured againft were diftin£l, and 
^{Xffim^tfted wi¥b m^ t(her, \p. A lofii of the l|iip in port, if 

^ny 
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ijjy. any (hould happen there. 2dly. A lofs in her paflage home 

^ — provided (he failed on a certain day. The rifle in fomc policies 

'vrr/ari ^^J ht diftind and divifible in its nature. In the cafe of at 

FixT. infurance upon a life, the fum is Jumped, and the time it 

lumped for the year. So in this cafe I think the contrail is one 

entire contrail \ and| therefore, that there ought to be no returc 

of premium. 

Mr. Juftice Willei tad Hix. Juftice AJbhurft were of the (ami 
opinioci. 

Per Cur. Let a nonfait be entered*. 



Cahlisle qui tarn verjus Tre ars. 

If plain- TJPON (hewing caufe why the verdift found for the plaintil 
upon a cor- ^^ this cafe, upon the eleventh count, fhould not be racated; 

mptcon- and inftcad thereof, a verdid entered for the defendant, Lore 
the ai(\ Mansfield reported the cafe Shortly as follows : This was an ac- 
ittT^v- tionupott^'^cft*^**^ of ^f«»Tr» 12 Ann. fiat. 2. c.i6. The <b! 
iagdiyof claration confifted of a mriety of counts, and upon not guilr 
^?^i)^. pleaded, the jury found a vetdid for the plaintiflF. The fingi 
rrM^^r, queftion afrifes upon the lad count, which ftated, that upon 
dence'of \ cofrupt contraA made on the 2 1 (I December^ 1 774, the defeodaa 
^r j*d '*'' J^ccived 61. 8 /. upon the loan of : for giving day m 

Dictmhtr^ payment to the 23d December, 1776. The only witnefs wla 
iw^tars, ^** called, proved the contra£l to have been made on the 23 
is a fatal December, 1 774, and he faid, he underftood it to be for twi 
years. I thought this a yariancci but referved it for the opiniot 
gf the court. 

Mr. Wallace for the defendant, and in fupport of the niki 
infifted, that the time of forbearance was as neceflary to be 
precifely dated as the fum. 

Mr. Davenport contra, for the plaintiff argued^ that fuppofing 
the contrafl was made on the 23d December, and the forbear* 
ance to be for two years, it was equally ufuriouSf and therefore] 
tlie variance was immaterial.«-But, by Lord Mansfield, there is 
no colour for the plaintiff's recovering upon this count. Thi 
ufurious contra^ muft be proved as laid : whereas, the contra£t| 
proved in this cafe, is totally different from the contrail ftated 
iA ihc declaration. 

/Vr Qkt. Rule ih&bttfi. ^ 



MICHAELMAS TERM iSGcoftCBin. B. A. 67% 

1777. 

»■ I ■ 

Rex verfus Rod dam. 

J^HIS was a rule upon the defendant to (hew canfci why 
he had not obeyed a writ of habeas corpus^ requiring hitn 
*^ bring up the bodies of two perfons ad teftificandum. The 
^t was direfled to the defendant as commanding officer of a 
'^an of /war, on board of which, the two perfons intended to be 
wrought up, were in the capacity of common failors, but ndt 
^Prifoners. 

Wr. BuUcTi who (hewed caufe, faid, adecifive anfwer to the 
application was, that the writ was not figned by a judge. 

Xjord Mansfield.— I refufed to fign the writ, becaufe there* 

^8 no affidavit that the men had been ferved Mi/\x\ifuhpanas^ and 

^*^^tthcy were willing to attend : And without fuch an affidavit, 

^*^^ writ ought not to go : They can never be brought ug as 

P^ifoners againft their confcnt. Therefore difcharge the rule 

ith coftf. 




Rex ver/usYioK^z. J^^^-fJj;^ 

HIS was an information filed againft the defendant, by Upon an 
Edward Thurlow, Efq. his Majefty's Attorney General, iJ-Xhe" 
^ behalf of his Majefty, for writing, printing, and publifliing ^cfiendant 

WO libels. for that f». 

The firft count in the information ftated, " That the faid ^V"^*^*": 

_ . , cdly, mail* 

^ John Hcrne, being a wicked, malicious, feditious, and ill-dif- cioufly an<l 
•• pofed perfon, and being greatly difaiFcded to our f-iid prefent did «riic' 
^* Sovereign Lord the King, and to his adminiftration of the go- andpubiini, 
** vemment of this kingdom, and the dominions thereunto be- taiii faife, 
•* longing, and wickedly, malicioufly, and feditioufly intending, f«*n^<J"*» 
^* devifing, and contriving to ftir up and excite difcontents and tious libel 
« feditions among his Majcfty's fubje£)s, and to alienate and <« ^ov-^'^ 
^ withdraw the affe£lion, fidelity, and allegiance of his faid Ma- ** ccrn- 
<* jefty's fubjetis from his faid Majefty, and to infinuate andcaufe « Msj^yt 
«• it to be believed, that divers of his Majefty's innocent and dc- " go^^frn- 
i ^ fcrving fubje£lsliad been inhumanly murdered by his faid Ma- •< tbeemfhy 
\ ** jefty's troops in the province, colony, or plantation of the Maf, " ]^,i(^*' 
'^ Jacbufd!*^ Bay, in New England^ in America^ belonging to the according 

to the tenor 
am! tff.€t following ^ (feiting forth the libel tftryatm.y^Tht words « tfand eoiKermfig** art a 
fiificwit intr^uffkn of tlie ni».^ter contained in the lit el, and a ivLfHtxtixlcvcrmtnt that it was writ* 
ten ** ffstul €mKtrmni tbe King^i g^venmtntf and the em^hgmtntxf kit trocpt.*" 

** crpwn 



I jyj^ «' crown of Great Britain^ and unlawfully and wickedly to feducc 
* «< and cnpouragc his faid Majcfty's fubjcds in thefaidproyince.co- 

-vlrjus " lony or plantation, to rcfiil and opppfc hisMajcfty's govcrnmcntj 
HoftMi. c( on the 8th day of June^ in the 15th year of the reign, He. 
'*^ with j{bix:e and arm^ at Lemdpn afot<?(aid) in the pari(h of ^^. 
<< .jlfary ^ .S^, in the ward of CJ^apt wickedly, malicioufly, and 
AC feditiouily, did w^'itt ^ud puhliih. and caufe and procure to.hife 
'^^ wrtt^Sfi sm^l .puUitbfBd, a cectain falfe, wickedf noalicipus, fcan- 
<' dalous and fediHous VA^^% of (in4 copcerf^itig Us fnid Mojifi^fs 
^* gGVirnm^i on4.tbi mplojmtnt qf his tro^s^ aGcprding to the 
•* tenor and effeft following :——*• Kings Arms Ta^irJi^ CvJir 
^ BUf Jim X, j[ 7^5. At a fpccial meeting this day <rf jlwral 
<' members of ;the Conditutional Society, during an 9d}o|irnQiciit, 
^ a gentleman propofcd, ibaitj^ fuhfcription ihoul4 be tmmedunel] 
<< entered into, (by fuch qf the mepibers prefent who might pp- 
** prov« the purpofe,) for raifing the fum of 100 /• to be applied ti 
*^ the relief of the widows, orphans, aind aged parents of 0tii 
.«< beloved American fellow fubjedU, who, faithful to the charaQ 
** ter of Englijbmefti preferring death to flavery, were, fpr jthat tea- 
** fon only, inhumanly murdered by the King's (meaning his fai« 
*' Majefty's) troops, at or near Lexington and Concord^ in th^ 
•* province of Majfachpfefs (meaning the faid province, colony, a 
•* plantation of the Mt'Jfachufet\ Bay^ in New England, in Ame 
*^ ricaf) on the 19th t>f Jaft April; which fum being iinmedi3telj 
** collected, it was thereupon refolved, that Mr. iforn/ (meaning 
** himfelf the faid Jo/jn Horfie)dopzj to-morrow into the bands oi 
<^ Meffieurs Brownes ^nd CoUifon^ on the account of Dr. FrankUn^ 
«< the faid fum of 100/. and that Dr. Frafiklin be requefted to 
** apply the fame to the abovemeiuioned purpofe. — JehnHmcfit? 
•« (meaning himfelf the faid John Home) in contempt of our faid 
^* Lord the King, in open violation of the laws of this kingdom, 
** to the evil and pernicious example of all others in the like cafe 
•^* offending, andalfo againft the peace of our faid prefentSove* 
** reign Lord the King, his crown and dignity." 

There were other counts in the information, charging the 
faid John Horne, with caufing the fame libel to be printed in 
The London Packet, or New Lloyd's Evening Po/f, and Tii 
Morning Chronicle^ or London Advertifer. 

The count on the^S'^ffi/ libel was as follows, wz. That the faid 
John Home being fuch perfon as aforefaid, and again unlawfully] 
wickedly, malicioufly, and feditioufly intending, devifing, and 
coiKriving as aforefaid^ afterwardsj to wit, on the 14th day d 
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JWp m the 15th year aforefaid, with force and arms it London l^^^^ 

mforefaid, in the parifli and ward aforefaid, wickedly, malicioufly^ ^"^ ^ 

and feditioufly did write and publifhi and caufe and procure to ^gr/ms 

be written and publi(hed| a certain falfe, wicked, malicious, fcan- Hoiti.t. 

dalous, and feditious libel, of and concerning his /aid Majefty^s 

pvernment^ and the employment of his troops, according to the 

tenor and efie£t following : << I (meaning himfelf the faid John 

^^ Home) think it proper to give the unknown contributor this 

** notice; that I (again meaning himfelf the faid John Home) di4 

*' yefterday pay to Meflrs. Brownes and CoJii/on, on the account of 

'' Dr. Franklin^ the fum of 50 /. and that I (again meaning him- 

** felf the faid John Home) will write to Dr. Franklin, requcfting 

<< him to apply the fame to the relief of the widows, orphans, and 

*< aged parents of our beloved American fellow fubjefts, who, 

^< faithful tothecharadierof £/fj^/^m/fr, preferring death to flavery, 

" were (for that reafon only) inhumanly murdered by the King's 

** (meaning his faid Majefty's) troops, at or near Lexington and 

^* Concord, in the province of Jfiio^^t^'s (meaning the faid 

*< province, colony, or plantation of the MaJfachufeCs Bay in Nenu 

<« England in America) on the f 9th of April lad. John Horne^^ 

*' (again meaning himfelf the faid John Home) in contempt of 

** our faid Lord the Kipg, m open violation of the laws of this 

** kingdom, to the evil and pernicious example of all others in 

** the like cafe oiFending, and alfo againft the peace of our faid 

•' prefent fovereign Lord the King, his crown, and dignity." 

Other counts were added for caufing this lad libel to be 
printed in the public newfpapers* The defendant pleaded ^ 
Not guilty. 

The information was tried at the fittings in London, ^ftcr 
Trinity Term, 1777, before the Earl of Mansfield, by a fpecia} 
jury, and the deCendant found guilty of all the offenqe^ ch^rgj|4 
in the information*— This day Mr* Home, ia per/on; moved tbf 
court in arre/l of judgment, alleging that the information waf 
infufficient, in as much as it did not aver that any rebellion ha4 
|)een in the colony of the Majfachufefs Bay, or that certain per* 
fens, who were denominated the King's troops, had been em% 
ployed by his Majefty and his government to quell that rebellion, 
pr that any engagement had happened between the King'$ troops 
and the rebels, or that any of the rebels had been (lain in f|ich 
engagement by the King s troops, or that the advertifements, or 
tlut tb^ cb^^c of murder therein cqnuined, had any relation 

ta 
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I'j^'j, to fuch daughter of the rebelsi or to the adion of the Kiog'f 
— ^ — • troops. 

^yg Me argued} that nothing can be intended beyond that which 

BoMsi jj cxprcfsly averred in the record. On the other hand, if by 
I any poffible conftru£lion or intendment thofe exprefliont which 
are faid to be criminal, can receive an innocent fenfe, confiftentljr 
with what is expreftily averred in the record, the confequtnce 
S9, that no crime is fufficiently alleged. That troops may mean 
flocks, or companies of ftrollers, or defertcrs, and if, in any/up^ 
pofable circum (lances, the words complained of might have 
been faid innocently ^ there is no crime charged in this record. 
He cited Mr. Jufticc Atkins's opinion. State Trials^ vol. 3. 760. 
as to the infufficiency of the indiflment againft Lord Rujfel^ 
charging him with a defign to feizc the guards for the preferva- 
tion of the King, without averring, '< who the King^s guards werS.** 

Lord Mansfield.— Whatever the degree of guilt may be^ 
how (Irongly foever it may have been proved, or whatever obferva- 
tions may have arlfen in this cafe ; yet if the defendant is en- 
titled to a legal advantage from a literal flaw, GOD forbid he 
fiiould not have the benefit of it. It is mod certain, that at the 
trial, the information was confidered to be, for words written 
•• of and concerning the King's government, and ^//employment 
«* of his troops j" that is, the employment of the troops by 
• government. Upon that ground, the defendant called a witnefSf 
(Mr. Gouldy) whom the Attorney General rofe to obje^ to. 
He was called to prove the contents of an affidavit made by him, 
and publifhed in the papers. I told the defendant he could 
not be called to prove the contents ; but if he only meant to 
prove there was fuch an affidavit publifhed, and by that, to ex- 
plain the fubjeft matter to which the libel related, it might be 
lead. If it was the employment of the troops, under proper 
authority, that came within the charge in the information. 
Had it been a lawlefs fray it would not ; and fo I believe I faid 
at the trial. It might have been ajibel of the individuals; but 
it would not have been this libel \ a libel of the King^s troops 
employed by him. Now at firft, and at prefent, it feems to 
mc, that, << of and concerning the King^s government and the tm^ 
^^ ployment of his troops** pins it down. But I doubt a little whe- 
ther there may not be fomc weight in the obje£tion ; that is, whe- 
ther in the form of drawing the information there fliould not have 
been innuendos. In common reafon and underdanding it is charg- 
ed \ but whether technically charged or notj I do not know -, and 

there* 
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tltirrefore, as to this point| without prejudice, wc will take 1777, 
fbme time to confider of it ; to fee whether precedents can be ■■■ 

fbtindi which require a technical fcrupuloufnefs, over and above ^^y^, 
that certainty which is fufficicnt to every reader ; and we will Ho»n«. 
go on with the re(l| de bem ejfe^ as we qould not pronounce 
judgment upon it nowi Wc will confider of it till the defendant 
comes up again ; and if we find fufEcient to fatisfy us to over* 
role the objeftion, then we will give judgment upon the whole 
of the cafe at the fame time.— His lordfhip then reported the 
cVidcQce as follows : 

Thomas Wilfon proved the advcrtifements in queftion, the 
mamifcripts, to be the hand of Home. Henry Sampfon Woodjall^ 
who publiQied die advertifementSi fwore that the defendant 
gave him a paper on the 7th of June^ to publifli in his own and 
to fend to the other papers ; and that the defendant paid the 
fees : then he produced two advcrtifements to be publifhed. The 
defendant crofs-examined him, tfnd he aflfentcd to the quedion of 
the crofs-examination, by faying, <* By your defire I inferred thefe 
<* advcrtifements; and publiihed them as your a£t and deed : You 
<• never defired to be fcreened \ but you dcfircd to be given up : 
«* Youfaid, they (hould not want full evidence." — W'tUiam Wood-- 
fall proved likewife a paper given him by the defendant to be in- 
ferted in the London Packet^ and Morning Chronicle^ which were 
the advcrtifements in the record. Therefore, upon the faft of 
printing and publifhing there Is no doubt at all. 

The defendant called a witncfs to prove that really and in. 
truth there was a fubfcription, and that the money was adlually 
raifed ; he likewife called JVilliam Lacy^ who proved that 100/. 
Was paid to him, and by him remitted to Dr. Franklin. Then 
the defendant called Thoroton Gouldj who faid, that at Lacing'^ 
ton, on the 19th of April 1775, he was a fubaltern officer, 
that he was ordered there by the Adjutant of General Gage^ the 
commander in chief of his Majefty's troops, and governor of 
the province ; and he, together with the other troops, fct out, 
and between two and three in the morning he was taken pri- 
foncr \ that he heard the provincials charge our troops. He faid, 
•* we found them armed ; we fuppofed they were marching to at- 
*< tack us, from a continual firing of alarm cannon, early in the 
^ morning, as foon as we began to march : notice or aLirm guns 
•* are to raifc the country.** Upon tjiis evidence the jury found 
the defendant guilty. 

Lord Mansfield then afced the Attorney-General, if he had 
any thing to fay \ who anfwered, he apprehended it belonged o 

Vol.11. S the 
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1777. the defendant to date what be could to the court in his e^itenua- 
" „ tion. I 

merjua Mr. Horne faid, he (bould ftate nothing in extenuation, till 

• ***• the court had told him there was a crime. His obje£lion wa«i 
that no crime was charged in the information, and, therefore, it 
was unnecefTarjr for him to fay any thing till the court had dif- 
pofed of that obje£lion# — ^The matter was accordingly adjourned 
till Monday the 24th inilant in this term ; when Mr. Horne ap- 
pearing again in court. Lord Mansfield delivered the opinion of 
the court, upon the obje£lions taken in arreft of judgmeot| to 
the following efFedl : 

Lord Mansfield.— -In reading my notes the other day in the 
cafe of the King and Horncy I overlooked the reference to 
a written piece of evidence given by the defendant at the trial j 
and I ^m told I did not ftate it : Therefore I will ftate it now. 

He produced to captain Gould the Public Advertifer of the 
31ft of ^^y I775> ^^ which was an advertifemcut purporting 
to be the copy of an affidavit, made by captain Gould^ while he 
was 2 prifoner, in the cuftody of the rebe)S| at Bedford \ and he 
afked him, Whether the contents were truly printed ? I told the 
defendant, if he meant to prove the fa£ts to be true as above^ 
it could not be done by affidavit, the perfon himfelf being pre* 
fent; and even if he Was abfent, they could not be proved by 
affidavit ; but if he meant to fhew, that at that time there exifted 
a public account in the newfpapers, which might be of ufe to 
teftrain or qualify the meaning of the paper in queftion upon 
the information, he might do fo. He faid^ be dcfired it to he 
read in that light \ and in that light it wa$ read, and is as fol« 
lows : 

^* I Edward Tboroton Gould t of his Majefty's own regiment 
^ << of foot, being of lawful age, do teftify and declare, that on 

*« the evening of the 1 8th inftant, under thtf orders of General 
*< Gage^ I embarked with the light infantry and grenadiers of 
<< the line» commanded by colonel Smithy and landed on the 
*• marflies of Cambridge^ from whence we proceeded to Lex^ 
^ ington : On our arrival at that place we faw a body of pro- 
*^ vinciai troops armed, to the number of about 60 or 70 men. 
♦* On our approach they difperfed, and foon after, firing began ; 
<^ but which party fired firft I cannot exa£Uy fay, as our troop» 
*< rufhed on •ibouttng and huzzaing previous to the firing, which 
" was continued by our troops fo long as any of the provincials 
*^ wcfc to be fecn ; From thence we marched to CcncQrd. Oa 

<c ahtU 
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** a hill near the entrance of the town, we faw another bodjr of iTJji 

" the provincials aflembled. The light infantry companies weic •^- — — 

•• ordered up the hill to difpcrfc them ; on our approach thcjr ^^*/*, 

** retreated towards Concord-^ the grenadiers continued the road Hoaiiii. 

** under the hill towards the town ; (ix com panics of light infah- 

«' try were ordered, down to take pofleiEon of the bridgCi 

** which the provincials retreated over 5 the company I com* 

** manded was one ; three companies of the ^bove detachment 

** went forward about two miles ; in the mean lime the provincial 

" troops returned ta the number of about three or four hundred 5 

*• wc drew up on the Concord fide of the bridge ; the provincials 

" came down upon us, upon which we engaged and gave the 

«' firft fire. This was the firft engagement after the one at 

" Lexington ; a continued fire from both parties bfted through 

** the whole day ; I myfelf was wounded at the attack of the 

" bridge, and am now treated with the greateft humanity, 

*' and taken all poflible care of by the provincials of Afw/- 

^^ ford. Signed. Edward Thoroton Gould.^* 

This, with what I Jiave before reported, is the whole of the 

evidence. There was a motion made the other day in arreft of 

judgment^ and many objeftions taken to (hew, tiiat the charge, 

as it (lands upon this record, is infufficient in law to fupport 

any judgment. That there was no averment as to the (late of 

the Mafjachufet\ colony at that time j either that there were 

riofSy infurrcftions, or a rebellion : No averment that the King 

liad fent any troops ; no averment that there was any fkirmifh 

cr engagement ; or the nature of it ; how it began, or how \i 

^ent on, or ended ; and laftly, that it was not averred, «' that the 

«« employment of the troops was by the King's authority ^ The only 

cbJ€£liort, which had any colour in it, was that which I mentioned 

lad : I thought then, and faid, that the averment of the wprds 

being written " of and concerning the King's government," was 

an anfwer ; but no precedent was cited or alluded to on either 

-iide. 1 fancy the Attorney General Was furprifed with thcob^ 

jection ; but there was no precedent cited. I could not fay upon 

my memory, whether precedents might not require Jothe tech^- 

nical form of cxprelTion, as to that medium, through which 

words are averred to be written ^' of the King^s government-,^* 

and if any flaw had happened, formally, technically, or verbally, 

though not at all founded in the fenfc or reafon of the thingi 

I ftiould in this cafe have been of the fame opinion I was, in the 

cafe of an outlawry j that the defendant ought to hate the be- 

S ao ncfit 
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>777«i nefitofit: And therefore 1 dcGred we might think of it fat 
fome time, that precedents might be fearched, and the books 



^^f^g looked into. Wc hare duly weighed every thing ; Precedent* 
**•■*•*• have been looked into ; we have fully confidcred the informa- 
lion, all the obfeAions that were mentioned, and all the objeAions 
we ourfelves could think of ^ 3nd we are all clearly of opinion, ix/i/A- 
€ut any Joutt, that the information is fufficient. An indi£lment or 
informatron muft charge what in law conftitutes the crime^ with 
fuch certainty asmuft be proved : Butthat certainty may arifefrom 
a necejfary inference ; in the manner fettled in the cafe of the King 
*sSfr. and LawUy in Strange*. Plain words in a libel fpeak forthem- 
^^ felves; if they are doubtful, their meaning muft be afcertained by 

an innuendo. Here the words are plain ; and want no innuendo r 
They are averred to be written <* of and concerning the King's 
** government and the employment of his troops." The ob- 
vious meaning is^ that the employment of the King's troops muft 
be under his authority : and necelTarily fo when the words 
preceding are " of and concerning the King's government.'* 
This muft now be taken to be true ; becaufe the verdi£l finds it. 
Had the queftion arifen upon a demurrer, it muft equally have 
been taken to be true.— The gl^ of every charge of every libel con^ 
Jijls in the perfon or matter of and concerning tuhom or ivhich the 
words are averred to be faid or written. In the King vierfus^/- 
f PaTch.ip. Jfrtoh\ the information was held bad, becaufe it was not laid 
B.A. in the information, that the libel was <^ of and concerning the 

** juftices of Suffolk?* Where the words are averred to be ** of 
•* and concerning the King^s governmaii* or ** of the government 
** of the Vingdom^* or ** of the government of the navy?' as to 
any thing further of which they are alfo written, or znj parfi* 
cular circumflances mentioned in the libel, through the medium 
of which it calumniates the King's government, they need not 
be particularly noticed in the introduHory part of the informa- 
tion ; nor is any technical form of expreffion neceffary. It can- 
not be } becaufe there may be cafes where the King's govern- 
ment might be calumniated through an imputation upon the 
grofs licentioufncfs of his troops. The only queftion to be tried 
is,- " Whether the words laid, arc written of the King's govern- 
«« ment ?" It may vaiy the dfgrce of mifchief, malice or guilt; 
but it is totally immaterial as to the conjiitution of the crime 
upon the record, whether the words refer to fomething thnt 
liasrxiHed, and mifreprcftnt fuch exiftent fafts, or arc an entii^ 
Jinion^ Had Lexington been left out -, or had any other place, 

where 
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wlierp there had been no ikirmiOi, or engajrement, been men* 1777. 
tioned as the fcene inftead of Lexington \ it would without any ' ^ 

innuendo have been equally a libel, if meant to impute the fame ^<< 
lind of mifc^ndu£l to the King*s troops a£ting under his autho* H«rnb4 
rity. It is the duty of the jury to conftr«e plain words and 
dear allufions to matters of univerfal notoriety, according to 
their obvious meaning, and as every body elfe who reads muft 
tnderftand them. But the defendant may give evidence to (hew 
diey were ufed upon the occafion in queftion, in a different or 
m a qualified fenfe. If no fuch evidence is given, the natural 
hiterpretation of the words, and the obvious meaning to everj 
man's underftanding, mud prevail. Before this trial, ^ve dif- 
ferent juries had found thefe words, from their neceffary meanings 
to be ** of and concerning the Kinf(s government J** In this cafe 
the defendant gave evidence : But the evidence he gave plainly 
demonjlrated that the words related to troops aEiing under the 
King^s authority \ and confequently, that the libel was **con» 
•^ ceming the King*s government \* for the military department 
k one branch of government. I am the more confirmed that 
vpon this occafion there is little doubt of any realfaw in theinfornw 
ition, becaufe, in thofe five trials I allude to, a great variety , 
of counfel of iearningy eminence ^and ability ^ were employed^ who were 
called upon to pry, with all the acutenefsthey had, into the in« 
formation, to difcovcr a flaw in it : But there wcrejfvf j^g- 
ments pafied upon the feveral defendants : And no counfel faw 
or imagined there was any fuch objeAien as the prcfent: Upoa 
the whole, we are all fati«fied that the information is fuflicieht. 

Mr. Attorney General then addreflVd the court, and Mr. 
Horne wiis heard in anfwcr * ; after which, Mr. Judice jijion pro- 
nounced the judgment of the court as follows : 

Aston ]\x(iict,^ John horne^ Clerk, you ftand conviAed up- 
on an information filed againft you by his Majcfty's Attorney 
General^ of writing and publifhing, and caufing to be printed 
and puUiihed, a falfe, wicked, and feditious libel of and con- 
cerning his Majefty's government, and the employment of his 
troops. The libel has been openly read in court from the re- 
cord ; and, upon the report of his lordfliip who tried this inform- 
ation, it appears that, upon your own crofs-examination of 
one of the witnefies, you gloried rn the publication of it *, that 
you avowed you did not defire to be fcreened ^ and avowed your* 

-•Set the fpeeches at large in vol. xi. State Tria/h new edition, 191, &/tp 
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^777* '^'^ ^^^ author of it. Since ^hat indeed, in this court, you at- 
■■ tempted to glofs over parts of this libel, and to confine its ten- 

.j^yi,, dency to a poflibic private charge upon the King's troops, and 
NoRNi. not concerning his M;»jefly's government \ to treat the word 
♦* troops*' as indeterminate in it's fignification, and not to carry 
yirith it the condrufiion which the information avers, and which 
the jury have found, of its " concerning the King's government 
** and the employment of thofe troops by its authorhy.* Yoij^ 
have £aiid, very truly, that evidence is not to fuppJy any defe£l ia, 
an information. 1 here is no defedl in the information ; the 
information fets forth the libel at large ; and the informatioa 
charges that libel to be ^' of and concerning his Mjjefty's govern* 
<< ment, ' as I before mentioned. Upon that, the court has now 
decided agreeable to the finding of the jurv ; and no man cai\ 
really mi flake the malicious mea/iwg and wfinuation of it. It i^ 
a libel which contains a mod audacious infult upon his Majedy^^ 
^dminidration and government, and the condufl of his loya\ 
troops employed in Amrica. It treats thofe difaffined and tra'p^ 
tirous pcrfuns, who have been th arms and in open rebellion againft. 
his Maj^dy, as faithful fubje<fls«- faithful to the chara£ler o£ 
Englijbmen\ and it falfely and feditioufly aiTcrts, that, '^ for tha| 
•* rcafon only, t^ey were inhumanly murdered by his Majedy'a 
** troops at Lexington and Ccntord.'^ By the fame libel, fub- 
fcrlptions too are propofed and promoted for ihp families of thofe 
very rebels vfho Jell in that caufe^ traiteroufly fighting againd the 
troops of their lawful fovereign. This is the li^ht in whicl^ 
this libel mud appear to every man of a found and impartial un- 
derftanding ; this is the plain and unartiiicial fenfe of it. The 
contents of this libel have been too efFcflually fcattered and dif- 
perfed by your means, as charged in the feveral county of the^ 
information, and they have been inferted in divers and different 
newfpapersj the contents are too well known, and I trud ab- 
horred, to need any repetition from me, for the fake of ob^ 
ferving farther upon their malice, fedition, and falfehood. Th« 
court have confidered of the punilbment fit to be infli£led upoi^ 
you for this offence : And the fentence of the court is— 7-Thafe 
you do pay a fine to the King of 200/. ; that you be imprifoned 
for the fpace of twelve months, and until that fine be paid \ and 
that upon the determination of your imprifoament, you do find 
fureties for your good behaviour for three years, yourfelt ii^ 
400 /• and two fureties in 200 /. each* 

After- 
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Afterwards the defendant brought a writ of error in the Houfe 
€>f JLords, which was argued by the Attorney and Solicitor Ge- 
?ieral for 'the crown, and by Mr. DMining and Mr. Lee for the 
defendant. 

After counfcl on both fides had been fully heard, the follow* 
ing queftion was put to the Judges ; " Whether the writing 
*' contained in the information, was, in point of law, fuf- 
^ ficieotly charged to be a libel upon his Majeily*s govern* 
<' ment?' 

Lord Chief Judice De Grey deliv^cd the unanimous opinion 
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of all the Judges in the affirmative, and gave his rcafons, as ^^i^ , 
follow : '"'• 

My Lords, I have conferred with the Lord Chief Baron, and 
the reft of my brethren the Judges, upon the queftion which 
your Lordfhips have propounded to us j and I am deputed by 
them to deliver their unanimous opinion to your Lordfhips upoa 
it. 

The queftion is, " Whether the writing dcfcribed in the in- 
" formation, is fufficieiitly charged to make it a libel upoix his 
" Majefty's government ?" 

By the words *^ fttfficiently charged* I under ftand to be meant. 
Whether it is charged with fufficient certainty ? Bur, though 
the law requires certainty, we have no precife idea of the li^ 
nification of the word ; which is as indefinite in itfclf as any 
Word that can be ufed. Lord Coket fpeaking of if, reprcfents 
it thus : ♦ " There are three kinds of certainties : Certainty • Co. Litt. 
•« to a certain intent in general ; certainty to a common intent ; ^°3- ^ & 
•• and certainty to a certain intent in every particular.'* This 
iajl is rejefted in all cafes, as partaking of too much fubtlety. 
^he/ecoftd 13 fufficient in defence j thc^rfi is required in a charge 
or accufation. 

Perhaps this account of it does not convey a much clearer 
idea ; but I apprehend it will become intelligible, by confide%> 
ing the grouods of the diftindions taken in the prefent cafe^ 
upon the certainty required in a charge. 

The charge mud contain fuch a dcfcription of the crime, that 
the defendant may know what crime it is which he is called 
upon to anfwer V that the jury may appear to be warranted in 
their conclufion of «< guilty" or "not guilty" upon the pre* 
mifcs delivered to them ; and that the court may fee fuch a dc* 
finite crime, that they may apply the puniihment which the law 

prefcribes* 
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This I take to be what is meant by the different degrees o! 
certainty mentioned in the books : And it confids of two parts ; 
the matter to be charged ; and the manner of charging it. 

As to the matter to be charged, whatever circumftances are 
neceflary to conditute the crime imputed, muft be fet out ; and 
all beyond are furplufage. And therefore, in the inftance of 
•Otf. £/a. the profecution for perjury which has been cited*, it was ncccf- 
237« ' fary to fet out the oath, as an oath taken in a judicial proceeding 

and before proper perfons, in order to fee whether it was an oath 
which the court had jurifdi£lion to adminifter* In the profe« 
|*<3/^.96t cution of a conftable for not ferving the oflicef, it is necef&ry 
to fet out the mode of his eleflion ; becaufe, if he is not legally 
eledled, he cannot be guilty of a crime in not ferving the of- 
fice. Where the circumftances go to conftitute a crime, tbej^ 
mud be fet out;— -Where the crime is a crime independently of 
fuch circumftances, they may aggravate, but do not contribute 
to make the offence. 

To apply thefe pripciples to the cafe of a libel : It maj hapr 
pen, that a writing may be fo exprefled, and in fuch ^lear and 
unambiguous words, as that it may amount of itfelf to a libel^ 
In fuch a cafe, the court wants no circumftances to make it 
clearer than it is of itfelf: And therefore, ail foreign circum<T 
fiances introduced upon the record would be only matter of 
fupereiogation. But, if the terms of the writing are general, 
or ironical, or fpoken by way of alluiioo or reference, although^ 
every man who reads fuch a writing may put the fame con- 
ftruGion upon it, it is by underftanding fomething not expreffed 
in diredl words ; and it being a matter of crime, and the party 
liable to be puniflied for it, there wants fomething inore. It: 
ought to receive a judicial fenfe, whether the application is juft; 
And the fad, or the nature of the fad, on which that depends, 
is to be determined by a jury. But a jury cannot take cogni- 
zance of it, unlefs it appears upon the record \ -which it cannot 
do without an. averment. 

Thus much is fufficitrit to be faid, in regard to the matter that 
is neceffary to be averred. 

Secondly, as to the htantter of making the averment : There, 
are cafes, where a direH and pofitive averment is neceflary to be 
made in fpecificitrms\ as, where the law lias affixed and ap- 
propriated technical terms to dcfcribe a crime; as in mur« 
der, burglary, and otliers. It is likewife tri^e, that in all cafes,/ 
atioitfaSlj which arc defcriptive of the crime^ muft be iQtrbduced 

upoi^ 
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upon the record by averments^ in oppofition to argument and 1777. 
fmfirencs. In the cafe of a libel which does not in itfclf contain * ' ^ m 
the crime, without fome extrinfic aid, it is neceffary that it ^J^ 
Aould be put upon the record, by way of iniroduBion^ if it is Hoiwit, 
new matter ; or by way of intuundoi if it is only matter of €x^ 
fianation. For an innuendo means nothing more than the words^ 
«* id eft** fctlicetj^ or ** meantng^'* or ** afore/aid,*' as, expla-r 
natory of a fubje£t matter fufHciently expreffed before ; as, fuch 
a one, weaning the defendant, or fuch a fubje£^, meaning the 
fttbje£l in queftion. But as an innuendo is only ufed as a word 
of e^^plaqation, it cannot extend the fenfe of the exprefGona 
in the libel beyond their own meaning; uniefs fomething is 
put upon the record for it to explain. As in an aflion upon 
the cafe agatn(l a man for faying of another, *^ He has burnt my 
bam*," the plaintiff cannot there, by way of innuetidoy fay, ♦4C? &r* 
meaning " his bzrn/ull of corn 5" becaufe, that is not an explana^ '»«^*^ 
naiiert of what was faid before, but an addition to it. But if in 
the introdudion it had been averred, that the defendant had a 
barn full of corn^ and that in a difcourfe about that bam, the 
defendant had fpoken the words charged in the libel of the plain- 
tiff; an innuendo of its being the barn full of corn would have 
been good: For by coupling the innuendo in the libel with the 
iptrodudory averment, ** his barn full of corn," it would have 
made it cprnpleat. ^ 

And I conceive, that this kind of extrinfic matter may be in- 
troduced upon the record, either by direil averment^ or by rau 
citals^ or by general inference ; and that fuch introductory matters 
and explanatory innuendos fo made to appear upon the record^ 
' ^ all amount to fufficient averments. 

An innuendo is an averment, that fuch a one^ means fuch a 
particular perfon ; or, that fuch a tbing, means fuch a particular 
thing : And, when coupled with the introduAory matter, it is 
an averment of the whole conne£led propofition, by which the 
cognizance of the charge will be fubniitted to the jury, and the 
crime appear to the court. 

The libel in the prcfent cafe fays, " That the fubfcription 
^* propofed to be entered into, was for the relief of the widows, 
^* orphans, and aged parents of our beloved American fubje^si 
M who faithful to the charader of Engiyhme?i^ and preferring 
. ^i death to flavery, were for that reafon only inhumanly mur« 
1« dered by the King's troops.*' It is not neceffary to coAtider, 
ipbether thi9 libel comes within the dcfcription of a libel, which 

conftitutea 
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1777* conditutes a crime of itfclfi without any afliftance of other cir- 
* cutnftanccs; or what our opinions upon that queftion might 
be; becaufcy we are all of opinion^ that there is fufEcient 
matter expreffed with fuScieut certainty^ to conllitutc thcr 
crime. 

But, two queflions have been made upon the introdu£lory part 
of this information : Firilj Whether, the interior fubfequent 
matter, being introduced by the words, <• Of and concemiDg 
•* his Majeily's government, and the employment of his troops/* 
tbefe words amount to a fulBcient averment to put it legally 
upon the record i And fecondly. Whether^ admitting it to be 
legally put upon the record, the fenfe of it mull be underftood 
to be a libel upon his Majefty's government ? 

And firft, •* Whether it U legally put upon the record Jn 

* point of form ?''— It is put upon the record by thefe words:—* 

* That the defendant wrote and publiflied fuch a libel, rf and 
' concerning his Majefty's government and the employment of bis 
« troths,** This is an averment ; for the hQ, is, that «• He 
< wrote and publiOied the libel ;" and the circumftance con- 

ne£led with that fa£V, and which therefore makes a part of it is» 
hat " He wrote and publiihed the paper or libel, of and eon^ 

* cerning his Majefty's government and the employment of bis 

* troops,** If the jury, upon the defence fct up, had found 
hat the libel was not publiihed relative to the King's govern- 
ment, or the employment of his troops ; the information was 
not proved : for it contains an entire propofition. And if it had 
appeared, that the paper related to a vAuntary a£l of the troops 
only, and not to .an employment of them by government, the 
information would have been falfc : Hecaufe the profecutor 
would have failed in the proof of the propofition, that it was 
written, " Of and concerning the King^s government and the enu 
** ployment of his ircops.^^ 

This is no new doftrine : The cafes cited at the bar fhew it. 
fSrateTn- In Tuchin^s caf:;* one part of the libel was this:—*^ The mif- 
a/s, W. 5. gi managements of the navy have been a greater tax upon the 
** merchants, than the duties raifcd by parliament." it might 
have been faid there, ff^hat navy ? Whofe navy ? Was it the 
navy oi England? or did it mean only the merchant fiiips ? The 
information charged, that the defendant had written a IcandaU 
ous and feditious libel; in which the information ftated in the 
introduElory part, that " Of and concerning the royal navy of this 
*< kingdom and the government of the faid navy, it is written fa 

^« an4 
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^' and fouy, When the information came, in dating the libel, l^^^' 
to the word " navyf' by an innuendo, it explains it thus : " " "• 
^ meanings the r9yai navy of this kingdom;'* which, being tierju^ 
coupled with the averment in the introdudlory part of it, made ^^^^*« 
tlve fenfe and the charge compleat. Again, in another part of 
chc fame information for another libel, one part of the libel wa9 
tKus: "There is another plot againft yog:" and afterward^, 
^* it is a plot preparatory to your trial." What trial ? The in- 
oduAory part of the information charged, that this libel wa$ 
rit(en, ** Of and concerning the defendant, and a profecutioa 
to be bad againft him for divers feditious libels by him, be^ 
fore that time, compofcd and publiihed.'* The information 
^terwards explains *' jw«" thus ; meaning ** the defendant." 
'bis, conneHed with the averment in the introduAory part, was 
fufBcient explanation of the charge. The defendant was found 
uilty of the feveral libels in the information. He moved in 
^arreft of judgment ; but not upon the ground of the infujfficiencji 
^^>f the averments; for it was fuflicicntly underftood, that, <* Of 
^* and concerning the royal navy, 55*r." was good without any 
mother additional averments. In the cafe of Rex verfus Matthews*, • State 7rU 
which was an indi£lment upon flat. 6 Ann. c. 7. the words of the p!*^l*,ft\ 
libel were thefe; *' From the folemnity of the Chevalier's birth, fii* 
" and if hereditary right be any recommendation, he has that to 
*' plead in his favour." It was there faid, JVhat Chevalier ? 
Who was he? What recommendation ? And to what thing? — 
In the introductory part, the information charged the libel to 
Aave been written, " Of and concerning the Pretender," and 
•• Of and concerning his right to the crown of Great Britain.'* 
And it was held, that the innuendos in the body of the libel, 
explaining the words " Chevalier, 55'r." to mean the Pretender 
^nd his hereditary right to the crown of Great Britain, when 
Conneded with the averments in the introductory part, of its 
l>eing written ** Of and concerning the Pretender and his right 
•« to the crown of Great Britain,'' were a fufficient explanation 
to make good the charge. 

In the cafe of Rex verfus Alderton\, the libel there was an ad- t %^'* 
Yertifemenf, reciting certain orders made for coUeCling money ^'^Z*'^" *8*^' 
on account of the diftemper ampngft the horned cattle, adver* 
tiled by the clerk of the peace for the county of Suffolk -, and 
it charged, that by thefe orders the money colledted had been 
improperly applied.— The information charged this to be a libel 
pn the juftices of Suffolk. In the iody of the libel^ it was not 

}l faid^ 
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'777* '^^^^ *\hy order ^ tie Jufiices" nor did the information in the 
introduBory part fay, that it was a libel ** of and concerning the 
•* jufticesof SuffolkJ^ But when the information came to ftatf 
any of the orders in the advertifemcnt, it added this innuendo \ 
meaning << An order of the juflices of peace for the county oi 
•• SuffolL*' But thefe innuendos could not fupply the want of ar 
Averment in the introdu^ory part, of its being written of anc 
concerning the juftices ; becaufe they were not explanatory of 
but in addition to, .the former matter ; and the court were o 
Opinion, that the information haviiYg. omitted the words, *< Q 
** and concerning the jikftices \ in the introdufVory part, fuch omif 
£on was fatal ; And judgment was accordingly arretted. 

From thefe cafes it is clear, that the words *< Of and concern 
^< ing** are a fufficient introduAion of the new matter. An< 
therefore in the prefent cafe it is, in point of form, a fiMicien 
averment upT)n the record, that the paper was written ** Of anc 
** concerning the King's government.** 

But fecond/jf it has been argued upon the further charge re< 
fpefiing the troops, that it does not import that thefe troops 
were fo employed by a£i of government. And therefore, though 
it (hould be held to have been written, << 0/ and concerning tit 
•< King*s government^'* yet it does not appear to be fo, relative ii 
the a5l of the troops. It has been further argued, that in giving 
their opinion upon this point, " The judges can take no know« 
•* ledge of any thing that is faid or written, but what they can 
•* collc£k from the record j" and likewife, " That every accu* 
^ fation taken from the record mud be plain and clear | and ii 
•* not to be drained by any forced meaning or conftru&ion.** 
But, as the crime of a libel con(i(ls in conveying and impreffing 
injurious refleftions upon the minds of the fubje£ki if the 
writing is fo underdood, by all who read it, the injury is done 
by the publication of thefe injurious refleftions, before the matter 
comes to the jury and to the court. And if courts of jufticQ 
were bound by law to dudy for any one poflible or fuppofable 
cafe or fenfe, in which the words ufed might be innocent, fuch 
a fmgularity of undcrdanding might fcreen an offender from 
puniQiment ; but it could not recall the words, or remedy the 
injury. It would be drange to fay, and more fo to give out as 
the law of the land, that a man may be allowed to defame vt^ 
one fenfe, and to defend himfelf by another. Such a dodrine 
would indeed be pregnant with the nimia fuhtilitas^ which mj 
. Lord CiAe fo judly reprobates. 

The 
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The true rule to go by is laid down by my Lord King in*the 1777. 

cafe of Rex ?erfus Matthews ♦, which is this : *« That the court ;— »• 

Rtz 
•• anJj$try mijft under/land the record as the reft of mankind do.''* . ^trjut 

Thii being the rule, and the accufation fuch as I have before •?°j"*^ 
ftatedy it remains to be feen only, what the words in the prefent Triais» voL 
cafe are. They are thefe, " That the defendant, of and con- '* ^'^ 
•• ceming the Kin^s government and the employment of his troops^* 
faid << that innocent fubje£ls had been inhumanly murdered by 
'* the King's troops only for prefening death to flavery^** 
Do thefe words import in their natural and obvious fenfe, that 
the King's troops^ were employed by the aft of government, in- 
humanly to murder the King's innocent fubjefts? There 

can be no doubt but that the King's government comprehends all 
the executive power of the (late both civil and military. That 
he employs all the national force, and that his troops arc the in- 
ftniments with which part of the executive government is to be 
carried on. The introduftory part of this information charges^ 
that the fubjeft of the writing in the prefent cafe was, <^ The 
'* troops^ and the Kin^s troops^ and the bufinefs they had done." 

It has been truly faid, that the King's troops may, like other 
xnen^ a& as individuals : But they can be employed as troops by 
the aft of government only. If the averment therefore amounts 
to this, that, in the difcourfe which was held, the words we're 
faid •* of and concerning the King^s government ;" the natural im- 
port of them, without any forced or drained meanings appears 
to us to be this ; I am fpeakijig of the King's adminiilration of 
his government relative to his troops, and I fay, << that our 
** fellow fubjefts, faithful to the charafter oi Eiiglipinen^ and pre- 
** ferring death to flavery, were for that reafon only inhumanly 
** murdered by the King's order ; or the orders of his officers*" 
The motive imputed tends to aggravate the inhumanity of the 
aft^ and confequently, of the imputation itfelf : Becaufe it 
arraigns the government of a breach of public trufl, in employ- 
ing the means of the defence of the fubjeft, in the deftruftioa 
of the lives of thofe who are faithful and innocent. 

As to any other circumftanccs not dated in the information ; 
if thofe which are ftated,do of themfelves conditute an offence^ 
the red fuppofed by the defendant, whether true or falfe, would 
have been only matter of aggravation, and not any ingredient 
eflentiai to the conditution of the crime^ and therefore not ne» 
cefliurj to be arcrred by the record* 

Upon 
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I fji^j. Upon die trhole of the cafe, therefore, we are imatiimodly of 
opinion, that the record contains <* All fa£ls and circonftanccs 
<< necefTary to warrant the conclufioii of the jury. And that it 
^ likewife contains, all fa^ and circumftances neceffary for 
** the information of the court to give their judgmcot opon tbe 
** occafion.'' 

Whereupon it was ordered and adjudged, that the judgment, 
giTcn in the court of King*s Bench lor the King, be affirmed^uA 
the record remitted, iic. 




jfj^!?i{i. ^^^ ^^ ^'^' Atkyns, verfus Horde et al. 

hord AfaMf" IN cjcdment for lands in Gloucejlerjbire^ upon not gmlty 

"femtTTvi!^ pleaded, the jury found a fpecial vcrdift ftating in fubllaoce 

f ivai hi* as folloWS : 

fiSTyw*" That Sir Robert Atlyns^ the elder, was, on the 8th of Jvu 
*757- 1699, feifed in fee of the premifes in queflfon, and being fo 

fcifcd, on the 1 2th of June 1 699, made and executed three 
fcvcral indentures : By one of which (called the !^r deed) dated 
the 1 2th of June 1699, made between Sir Edward jftiynif Sir 
Robert jitiyns (fon of Sir Edward At kym,) and Dame Maryhh 
wife, of the ortc part, and Sir Edward Carteret and Join Lowe 
gent, of the other part ; // was witnejjld xh^t in confideration of 
Dame Mary rclc«.fing z former jointure and of a new prM* 
fon to be made for her. Sir Robert corenanted, that he. Sir 
Edward^ and Dame Mary would, before the end of Micbmeimat 
Term then next cnfumg,/rtjy afne of the premifes, to the ufeof 
Sir Robert for life, remainder to the ufe of Dame Mary for life 
for her jointure, remainder to Sir Robert Atkyns^ fon of Sir R»^ 
bert Athyns in tail male, remainder to the right heirs of Sir 
, Robert Atkyns the father for evtr. 

The other two deeds, were a leafe and rcleafe, dated the nth and 
12th of June' 16^^, refpeflively. By the rcleafe (called the greater 
deed) made between Sir E, Atkyns^ Sir R. Atlyns the father, anii 
Dame Mary his wife, Philip Shcppardy Efq ; Sir Clenufst Pmrn» 
ham^ and Edward Athyns ^ of \\\t frjl part ^ Sir George Carteret^ 
Sir Edward Carteret ^ John Lowe, Lord Htnchinbrookey Sir PWip 
Carteret^ and Edward Swift, Efq; of ihtfecond pott f Sir JBf* 
bert Athyns the fon, and Lovis Carteret ^ daughter of Sit (piwjpr 
Carteret y of the third part \ it was witnejfedy that in conlfoeratioB 
of a marriage thcntoforc had between Sir Robert Athyns the f»> 

thei 
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%lier and Dame Mary his wift, and al& of a marriage (hortly 1777» 
tt> Wc had between Sir Rchert Athynsj the fon, and the fiiid LcvU — 



Carteret^ and in confideration of 6,500/. the marriage portion ^,^f^^ 

of the faid Lovis Carteret ; and for a provifion for Dame Mary^ Ko«o«, 

rtc wife o(S\T Rohcrt Atkyns^ the father, in the nature of a join* 

Cure, and alfo for the jointure of the f^id Levis, Sir Edward 

^tkynSy and*Sir Robert^ the father, re/eafed the prcmifcs in qutrftion 

«o Sir Ed^vard Carteret and John Lcnvc, to the u/a of the /(//er 

^ed; with a provifo, that Sir Robert Atkym tijp father, Sir Robert 

^tkyus^ the fon, and Lovis Carteret rcfpcdliveljr, when in pofTcf- 

tfon of the freehold, might make leafes lox three lives or 21 years, 

Tcferving ttie ufual rents ; with a further provifo, that Sir Robert 

Atkyns^ the father might appoint the manor of i^jw^r Sw^'//,. 

Upper Swell ^ and Sto*w in the U^ould, as a jointure for 2r\)' future 

loife ; with a like power to iSir Robert ^ the fon, in refpedl of the 

lands fettled in jointure upon Lovis Carteret : And Sir Robert 

the father, covenanted to levy a fine before the end, of the next 

Micbaelmas Term to the ufts before mentioned.— That in Trinity 

Term 1669, a fine was levied of the prcmifes in queftion.-* 

That on the 6th of July 1669, Sir Robert the fon married 

Zovis Carteret — That Dame Mary died on the 2d March 

1680* That afterwards Sir Robert Atkyns the father, on the 

26th April 1 68 1, in confideration of a marriage then intended 

to be had between him and Mrs. Atm Dacres^ by indenture of 

that date, made between himfelf of the one part, and Sir Uobert 

Jjacres^ John Dacrcsy and Ann Dacrts of the other part, qfftgnfd 

X\ks premifes in que (lion in purfuance of* his power to Ann Dacres 

for life for her jointure ; and married her on the 23th of April 

1681. — That by indenture of the 2']th April 1681, between 

^nn Dacres of the firft part, Sir Robert Atiyns^ the father, of 

Xhz fecond part, and Sir Edward Atkyns, reciting the indenture 

t>f a6th April 1 68 1, and the aflignment of the premifes therein 

mentioned, but that neverthelefs it was agreed that only part of 

the faid premifes was to be fettled on the faid Ann for her join* 

tare, and the other part was to be rc*conveyed, it was witneffed 

and declared, that the iiaid other part (hould be, and was rc-con<- 

veyed to fuch ufes as Sir Robert Atkyns fhould appoint.-— >Oa 

the 27th of May .1708, Sir Robert Atkyns the father made his 

will, and tbercb^y devifed the reverfion of the premifes^ after 

the eftate tail created by the deed of the 12th of June 1669, t»* 

John Tracy (taking the name of Atkyns) in tail^ and if he died 

without iffue then to F^rdimndB Tra^ the next j^uuiger (on of 

John 
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'777* 7^^ Tracy in tail, and fe on to other younger fons, vilh ad 
ultimate rererfion to Richard Atkyii^ tbc elder fen of Sir EdwarJT 
Athjfu : and on the 9th of February 1 709, £id feifcd of the 
Bosfts. premifes in queftion ; whereupon Dame Jfnn^ his widow, enteral 
on the fame, chiming them for her jointure, and was in f^ 
feffioH thereof .*-T hat by indenture 1 8ih May 1710, Sir Ricbard 
^iyns afligned the feveral terms in the deed of the I2tb 
yune 1699, to Je/iph Walker^ in truft for Sir Rcbert Atiyiu 
die fon and the heirs ro^Ie of his body by Dame Lsvis his wife. 
— ^That Dame Ann beicg in pofTcSion of the premifes, in Tri* 
izi/jr Term, i^ Ann, 1710, an ejeclment v/as brought againft her 
<m the demifes of Sir Robert Aikyns^ the fon, and Jcfepb Walkeff 
when a general verdicl was found for the plaint!^, and judgment 
entered up for Philips. That Sir Robert^ the fon, in purfuance of 
the faid judgment, entered into and was in poffeffiGn of the pre- 
mifes.— That PhiTips^ on the ift January 1710, furrcndered 
the two terms mentioned in the declaration in eje&ment to be 
demifed to him, to Sir Robert Athyns^ the fon, then in poffeffion.'^ 
That on the 17th January 17 10, Sir Robert Atkyns, the fon, 
being fo in pojfejjion^ and during the life-time of Dame -Ann the 
widow, made ^feoffment of the premifes to Jama Earie in fee, 
which feoffment was declared to be, for dockings barrings and 
deftf eying ALL ESTATES TAIL, ufes, rererCons and remainders 
in the premifes; and for veiling the^^^ in Sir Robert^ the fon; 
ti9 hold to Earlcf to the intent and purpcfe th^t he might become 
perfeA tenant of the freehold in order to fufier a recovery r The 
ufe of the faid recovery to be to Sir R, A., the fon, in fee— That 
hvery of feifin wzSf on the 20th January 17 10, given to far//, 
as appears by indorfement on the indenture of 1 7th January 1 7 lo. 
In Hilary Term ^ ^th Ann, 1710* a recovery was accordingly 
fuffered. Sir R. A., the fon^ and Levis his wife being vouchees.— 
That on the 9th of November 17 ii. Sir R, A., the fon, died 
without iflfue. — That in Hilary Term, 10 Ann, an eje£lment 
was brought againft Robtrt Atkynsy Efq ; heir at law of Sir 
R. A.f the father, and of Sir R, A. the fon, on the feveral 
demifes of Dame Ann and Thomas Dacres ; and in Eafter Term 
1712, a general verdidl was given for the plaintiff on both 
demifes ; and judgment entered up. That immediately after. 
Dame Ann entered upon the premifes, and continued in poflef- 
fion thereof till 9th OBober 1712, when fhc died. — That 
Robert Atlynsy £fq; then entered, and was poiTcffed till the idth 
of March 1753> vbea he died without ifiuc male, leaving 

Ann 
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'Jtnn the wife of Thomas Horde^ and Elizabeth the wife 1 777. 
'"Of Edmund Chahiherlayne\ his only children and co-heirs at 
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jaw ; haying in his life-time by leafe and relcafc of 30th and 31ft ^^rfus 
X>iMeri 1 7 13, fettled the premtfes ikpon himTclf duritig the joint- HpRfcr. 
Kres of himfclf and Elizabeth his wife, with remainder to his 
iirft ^nd every other fon in tail male ; ^vfth remainder to all and 
every his daughter and daughters in tail male, rcverfion in fee 
to himfelf.— ^That Elizabethy the wife of the faid Robert Aihytis^ 
died on the 8tli of O^ober, '739« That in Eajer Term, 
2 Geo. 2. ^729, Edmund Chamber lay rie and MUzabcth his wife 
kvied a fine of a moiety of the premifes in quefwion : And 
iu Edfler Term, '24 Geo. 2. 1^52, Thomas Hcrde and liis wife 
kvied a fint of the other moiety. — That *Ferdifiando Tracy\ 
the third fon of John Tracy of Stanway, died oh the 3d 
df Alay^ 172^1 under ige, and without liTue male: William^ 
fhe 6th fon, died 15th May^ 1)29, without iffbe male. 
S/inthony^ the fourth fon, died on the 29th of May^ ^l^T* That 
Jioiert, the eldeft (dti died on the 28th of September 1 7(^7, with- 
out iflue male, in the life- time of John Tracy ^ the fecorid fon, 
•^hereby the faid John became heir to his father. That on the 
^4th of June^ 1770, Thomas^ the fifth Ton died without iflue 
xnalCf he being at the death otRobe^'t^ the only younger fon of 
liis father. That on the 23d of July, 17731 John died without 
5ffue male, 'fhat Richard Atkyhs, nephew of Sir Robert Athytis 
%e elder, arid dcvifee under his will, died in December^ ^1^1% 
leaving Edward Kinfey Atkyns his heir at law, Who died on the 
4th of Jttly^ I743» leaViog Edward Atkyns his heir at law, who 
died on the 2 2d of February 1 765, leaving Edward Atiyns, the 
fefTor of the plaintifF, his heir at law. The jury then find that 
Edward Atiyns, the lefTor Of the plaintiff, after the death of 
Thomas, the fifth fon, enter'ed on the premifes in the 2d county 
dnd Was feifed ^ and being fo feifed, made the demife to the 
plaintiff of the 2d of July, 1770. They then find his entry on 
the premifes in the fourth count, on the nth of April, 1774^ 
after the death of John Atkyns, the fecond fon^ and the demifc 
to the plaintiff on the 13th oi April, 1774, who entered on the 
lame day^ and was ejetSed by the defendants. 

This cafe was argued twice ; firft, in laft term, by Mr. BulleY 
for the plaintiff, and Mr. Kenyon for the defendants. And again 
in this term, by Mr. Bearcroft for the plaintiff, and Serjeant 
Glynn foir the defendants. Lord Mansfield was abfent, having 
liven his opidion on the qucftion in the year, 1757. 
• Vol. IL T Mn 
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*777« ^^''* ■^''*'^''" fo^ ^^^ plaintlfF, after dating the fafts, argued 2$ 
follows ; The fiiiglc quefliou for the court to determine is> 
"'^rjus Wheriier, in the recovery fufiered in Hilary^ 1710, there was a 
HcKut. good tenant to the pntdprF I am to contend there was not: 
A Jul I (hiili con&dcr the cffcrft of this recovery upon two grounds*^ 
ill. On the judgment in cje£tment, and the pofTeflion under it. 
a<ily. Upon the fcofFment. i^^^^, Sir Robert Atkyns gained 
nothing but a mere p<^fjfivn under the ejtdlment, without any 
freehold. The judgment was only to recover the term: Con* 
fequently, the derivative right under it, could only be thc/^ 
/cjjtor* of tl^c Urm. To fupport the recovery upon this ground^ 
it mud be contended that Sir Robert was a dtjjcifor under the 
cjedlment, and gained an immediate freelyJd to himfelf. But • 
nothing ftiort of an aftual oujler could give him the freehold: 
For the true meaning and definition of a dije'ifin ^z^ laid downiiv 
the books, is, " when a man enters into any lands or tenements 
•* where his entry ia not lawful, and puts him cut tvho has the 
•* freehold.'* Litt,fe5l. 279. To conftitute a dilFeiCn therefore, 
it muflt be without order of law, and by an aRual oitjltr of 
the perfon who has the freehold : And thereby, the party gains 
the freehold to himfelf. The fame doftrine is laid down in Co. 
Lilt, 181, ^ ^S3»^' 3lfo in Braclon^ lib. 4. cap. 2. foL 160. 
€ap. 3. fol. 161. b. ** A dincifin is, where any one infeoflFs an- 
•» other of a freehold in prejudice of the true owner.** Tbcfe 
authorities decide cfFeftually what a difleifin is; and that there 
may be a mere tvrongful poJfeJfiQtiy without a dijfeifin. So alfo b 
the cafe of Mhihefon verfus 3V<?//, i Leon. 209. In the prefent 
cafe, though it is admitted that a fee was gained, yet the a£k 
itfeif amounting to a wrongful poffefflon only, and not to an 
eufer\ it is not a technical legal difleifin. Again, in i Salk. 
246, it is exprefsly held, " that to work a difleifin or abate- 
«< ment, there mufl be an aclual expulfion of him who has the 
«* right." Therefore under the judgment in ejedlmcnt in the 
prefent cafe, I contend there can be no diflfeifin ; becaufc the 
judgment and writ of poflcffion gave no right of freehold; but 
left thaty juft as it was before : and if the ejeclors had no right, 
they might be turned out by another ejt£lment the next day. 
—1 here is a diftinclion that runs through all the cafes upon 
this fubjeil, and reconciles the feeming contrariety between rhem^ 
which is, that an entry may amount to. a difleifin for the fake 
of advancing the remedy of him who has the right. Cro. Car, 
303. Palm. 201. In the latter cafe. <^ t.enant at will m-de \ 
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•* Icafc for years : The original leflbr did no aft upon the land, 1777. 
'^ but he made a will and devifed it : And the court adjudged the 



- <c 



'* devife good ; in as much as it was a ftrong intimation that he did ^^r^^ 
«* not elefl; to admit himfclf diffeifed, but the contrary."— The HoRvt- 
cafe of Sir Amhrofe Cane^ cited in Cro, Car, 303. is to the fame 
purport. There was a later cafe, AUtcalfex dim, Kynafion v. Par* 
ry^ MSS. in Scacc. Mich. 1743. " Tenant in tail of lands, leafed 
•* by his father to a fccond fon for lives under a pow6r, upop his 
*• father's death received the rent from the occupier as owner, and 
** as if no fuch leafe had been made. He fu tiered a common re- 
covery : Atid it was holden, that this was only a difleiffn of the 
** freehold atelecfiotty and therefore, tliere was no good tenant to 
" the pracipf" That cafe was precifcly the fame as the prefent; 
except that this is rather ftronger. Here Lady Anne could not 
even have elefl'ed to make it a difltifin ; becaufe the entry 
and pofFeffion under the ejeflment were not ivjujle etftnejudicio^ 
which the writ of novel diffeifm always fuppofes. Neither could 
(he have entere'd: Becaufe after a judgment in ejeflment obtained 
againft her, the court would not have fuffered her to get pof- 
feffion unlefs by fome other fuit. If (he could have elected to 
make it a difleifm, as far as (he could, (he did : For (he brought 
another cjedlment, recovered pofl'cfiion, and continued in pofTef- 
fion till her death. Therefore, fuppofing cither the judgment in 
cjeftment, or the feoffment to be a difleifm, it was entirely done 
away by the fubfequent pofleiTion of L*ime Anne, Sir Robert 
Hands more in the light of tenant by fufferance^ than in that of 
a dijftifor : Becaufe his poffejjim was by a6l of law : and in Coie 
Littleicn^ 271. a diverfity is taken, " where one comcth to a 
" particular eftate in lands by aft of the party, and by aft of 
*• law ;'* Which is tliecafe of tenant by fufFerance, who cometli 
to the poifeffion lawfully and then holdcth over. — Sir Robert en^ 
tered by right in confequence of the judgment in ejcftment : 
But he afterwanis held her over by wrong ; becaufe the freehc^l^- ^>^ 
was in another perfon. W" 

Further, difleifm is 2tfa^t and therefore ought to have beSj 
found. Whereas, the verdift only finds that Sir Robert entered 
into pofTefiion in purfuance of the judgment in ejeftment ; and 
does not fay Lady Anne was oufted. Confequently, as it is not 
found, the court will not prefume it. 

adly, I am to confider the efe^ of the feofment to Earle. It 
is clearly a feoffment in form only, not in fubdance : There- 
fore it cannot have the cffeft of a fcoflFmcnt to a third jer- 

T a fon 
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1777. fon for his own benefit. It ^'as mtvcX^ JiElitlous^ for the b^* 
^ ■■ - - ncfit of Sir Robert^ who continued in poflfeflion during the whok 
n^er}us tioic. That circumftancc alone is fuflicient to make it Toid; 
.Ho»0x. and fo it was determined in White v. Bacon, SaviL 126.— '-Ear/^ 
never took the profits, nor was ever in pofl^flicn : The feoffment 
was part of a family conveyance. If the perfons making it had 
no power to convey, it could give no intereft .beyond what they 
themfelves had. If it were held to go further, it would eftablifli 
a precedent for every tenant in tail in remainder, with the con- 
currence of tenant for years only, to fuffer a recovery againft tlic 
confent of tenant for life, and fo deftroy half the family fettle- 
ments in the kingdom. It would at the fame time effeQually 
deftroy the eftabliihed doflrine of recoveries, which makes the 
intervention of the tenant for life in poflellion indifpenfibly ne- 
ceflary — Befides, this feoffment was fecret and covinous '.There- 
fore void w;ithin the doftrine of Fcrmor^s cafe, 3 Co. 77* and 
Co, Liu. 357.*. " That in all cafes where a man hath a right- 
'< ful and jud caufe of a£lion, yet if he of covin and confent do 
** raife up a tenant by wrong againft whom he may recover, the 
*^ covin doth fuffocate the right, fo as the recovery, thougli 
*< it be upon a good title,. (hall not bind or reftore the demandant 
*« to liis right." Fit%herberfs cafe, 5 Co. 79. b. S. P. This latter 
cafe is exa£lly in point, for there the feoffment was by a per- 
fon having merely a bare pofleflion by fraud, with intent to bar 
the rights of third p^fons. — This is a mod unfavourable cafe. 
Sir Robert got into poffeffion ^ mijlake of the law ; and In con- 
fequence of that miftake, the prefent feoffment was made. But 
the law never works an injury*— If the feoffment were bad as 
being fecret and covinous, no title can be derived UQder it. 
Lit:, feci. 395. *' If diffeifor infeoff his father in fee, and the 
•< father die fcifed, by wliich the lands defccndto the diffeifor as 
<« heir, the affignee may well entef notwithftanding the dc- 
«' fcent ; and the diffeifor fhall be adjudged in but as a diffeifor, 
" quia pnrticcps criminis." Here, Sir Robert was not only par fice'is 
^^rimims^ but the only perfon criminal : for Earle never commit* 
ted any diffeidn. All that appears with refpe£l to him is, that 
by indorfement upon the feoffment, livery was made to him : 
But that indorfement, for any thing that is fliewn to the con* 
trary, might be made without his privity. The diffeifin was t 
faft which ought to have been found by the verdiA, in order to 
enable the court to judge of it ; and not being found, 1 Ijopc the 
court will give the fame opinion now^ as was given in the jear 
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Mr. .Kefiyofif contra^ for the ckfcndant. — On the former di(V 1777. 

cudion of this cafe, great ftrefs was laid upon the priority and • 

pofteriority of the two deeds; but I ihall confine myfclf merely ^^r^^^' 
to the operation of the fcofFmcnt by Sir Robert ; and I admit, Ho«»a. 
that if a feoffment could have no tStOi becaufe the party to 
iKrhom it was made did not enter under it, and receive the 
profits, there would be an end of the queftion. But the au-% 
thorities in the books fpeak a very different language : if they 
did not, every family fettlement would be void. So, if tho 
non-privity of the parties were to make it void, there would 
be an end of this quedion ; for then it would be void as to ali 
the remainder*men and reverfioners. — ^It is faid, dijfelfin is ^fatl. 
I fay it is a conclufton of law from faSs ; ^and the great point 
here, is the operation of the feoffment in 17 10* — The powep 
of jointuring is pro /jac vice to he confidered as weU executed ; 
therefore the queflion is, whether that power (lood in the way 
of Sir Robert Atkyns /*— The ejeftment and feoffment were to 
difafErm the title of Lady Anne: and there was no coMufion 
between the parties. It is faid Sir Robert got into poffeffion by., 
raiftake. If a party gains a fee by right or by wrong, it is fuf-^ 
iicient to give him a power of making a tenant to the pradpe\ 
If Sir Robert entered imth a title^ it was as tenant in tail^ and 
the vcrdifl: fuppofes him to be fo. If without title^ I fay he 
entered as a dijfeifor^ or at lead obtained fuch a poffeffion as 
entitled him to convey in the terms of the feoffment. The 
authorities in fupport of this poGtion are to be found in i Bur* 
60, 1 1 4. where the main drift of the argument was, what it ia 
now. It has been faid, that the party who is diffeifed, may 
confidef the perfon who enters, as a diffeifor^ merely^or the betiefit 
of entitling himfelf to a writ of m*-jel dijfeiftn^ and to advance 
his remedy againft him. I admit there are feveral cafek to be 
found which fper.k to that effe£l ; but not one of them applies 
to the cafe of a feoffment, except that of Metcalfe ex dim. Kyn^ 
ajhn verfus Parry, But the lead attention to that cafe will lay 
it entirely out of the prefent. There, Kyuajton being tenant 
for ii/e vfith 2 power of leafing^ remainder in tail to his eldcft 
fon 5 made a leafc to the fecond fon. The eidefl entered and 
took poffeflion without ob(lru£lion from the leffee for life, re- 
ceived the rents and profits, and fuffered a recovery which was 
held bad: But it was fuffered before the (tat. 14 Geo, 2. c. 20. How 
does that cafe apply here ? There the tenant to tlic precipe was 
ipade by lea(e apd releafc \ if fo, there was an e^d of its, but if th^ 

T 3 pwty. 
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1777. party had made it bv feoffment^ it would have been good. A 
••"^^ *• leafc and rcleafc. barcrain and fale, or covenant to (land feifed 

Doe . » 6. » 

verfus ^ were innocent for the purpofe 5 and by them he could not give 
Ho«Di. ^haj he had not: but the maxim ^^ nemo dat. ^c.** does not 
a^ly to the cafe of a fcoflFment. H^ rcfered to the general 
cafes relied upon by Mr. KnowUry in X757, and cited Popham^ 
39. Lit. feH. 599. Hunt verfus Burrij l Salk. 339. Smith 
verfus Forttjcue^ 18 Vin, Abr. 413. In 3 Atk. 562, Lord 
Hardivickty talking of the dHlin£lion between a feoffment and 
other conveyances, fays, *< if the defendant had a mind to gain 
•* an eftate by lurong^ he fliould have made "d^ feoffment 'with iiverjf 

which would have been a dijfeiftn : and then a fine levied 
*^ afterwards, and five years non-claim, would have been a bar.** 
In 3 Ati, 239* Lord Hardwicke fays in effect the fame thing; 
•* that a bare entry with feoffment by livery will gain a feifin." 
And a Ve%. 481. is to the fame effe£l as 3 AtL 339. Thcfe cafc$ 
alone (hew it is the law of the land. All other conveyances 
are nothing to the purpofe. Therefore Earle had an eftate of 
freehold at the time of the recovery ; and if he had, the recovery 
was good. With refpe£l to the great inconvenience that has been 
mentioned, and the charge of colluGon, the betk anfwer to them 
is, by aiking, why oth^r inconveniences and wrongs which 
cxift, remain unremedied ? Why does collateral warranty de- 
feending, bar without any affets dcfcending with it ? Becaufe 
fuch is the lexfcripta. Why does the law proteft a more re-» 
mote eftate, when it does not prote£l a nearer ? Why may ifliic 
be barred ? Why was the ftal. Hen, 8. concerning fines with 
proclamations made ? 

It is faid that Sir Robert entered as tenant by fufferance : I do 
not think it ; nor as tenant in any ivay.i for to enter as tenant, 
there mud be a /riv//y in the cafe; but there was no privity 
between Sir Robert and Lady Anne. Diffeifins make a conflder- 
able head of the law in this country, at leaft, technical diffeifins* 
If there is a technical diffeifin in point of law, 1 hope the court 
will decide upon it, and adjudge that the recovery in this cafe 
iseffedual. 

Mr. BuHer in reply. It is admitted that no perfon can fuffcr 
a recovery without the concurrence of tenant for life. In the 
prefent cafe, the recovery is not only nvithout the concurrence^ 
but ogainjl the exprefs inclination of tenant for life ; tlierefore, 
clearly bad. It is like wife admitted, that if difTeifm is a faft, 
it ought to have been found. But it \% faid difft^ifin \% not a 

xo baro 
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tare faS, but a conclufion of laV from fafts found. But 1777. 
chc law fays, "to make a diflcifin, there muft be an a£lual ■ ' ■ 



•* wfler^^ And here no fuch fad is found by the verdi6t, ^°? 

Then, though there was no collufion between Sir Robert h^ri/e- 

and Dame jinnCf (and I never contended there was,) yet there 

-wzs collufion between Sir Robert and Earle. Again, it is faid 

Sir Robert was tenant in taiL Was he tenant in tail in pof- 

feffion i If he was not, he did not (land in a fituation to enable 

him ta fuffcr a recovery* The liOi is, that he was tenant in tail in 

remainder only, and a tenant for life itanding out againft him. 

As to the do£):rine laid dowu in i Salk. 335^ and the oth^'.r 

cafes cited to the fame point, they are diftinguifliable from the 

prefent« For none of them fpcak of ^nW/^ feoffments where 

the pofiefEon is not changed ; but of public notorious feoffments 

with livery, upon the land ; whereas the prefent is the cafe of % 

(ecret feoffment without any entry on the land or livery to the 

feoflTee. Therefore there ought to be judgment for the plaintiff. 

There being fo much in print upon this fubj<£t already^ I 

have omitted the fecond argument. After the counfel had 

jinifhed, Mr. Juflice Afion faid, the cafe was treated in a mod 

able and mafterly manner in the reports of Sir James Burrow ♦ • 1 Bur, 

That the court had looked imo all the cafes there cited ; and ^^P' ^** 

would now re-confider them together with the arguments urged 

at the bar, and would give their opinions in the term. That the 

judgment in i Bur. €0. was a very great authority ; but the 

<ourt was now to give their opinion. 

Cur^ advn vult. 

Afterwards, on this day, Mr. Juflice Aflon delivered the opi- 
nion of himfelf, Mr- Juftice JVilUs^ and Mr. Juflice AJbhurJi^ 
(Lord Mansfield continuing abfenr,) to the following efFeft : 

We have carefully examined all the cafes cited in the argu- 
ments at the bar and the reports ; which, together with the fa£ls 
of the cafe, I fhall flate in the order in which they apply, that 
they may be the better underilood. 

Upon this record, the lefTor of the plaintifPs title arifes, under 
the will of Sir Robert Athyns the elder, as devifee of a reverfion 
in fee, after a limitation of an eflate in tail male, determined in 
the year 1 7 1 1, upon the death of Sir Robert Atkyns the younger, 
without ifTue male. The defendant's claim is as lineal descen- 
dant, and heir at law, of Sir Robert Atkps the elder ; and the 
lineage and pedigree are fupportcd by the fafts found. The 
great queftion upon the record is, " Whether a common reco- 

T 4 *f Tcry 
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'777- '^ very, fiiflfercd in the year 1710, by Sir Robert Aihyns the 
«. younger, is a good recovery ¥* If it is, it has barred the lefTo^ 
of the pUintifr» right. But that depends upon thefe circum-r 

Hp^'pE. ftances-: Firft, Whether Sir Robert Aiiynt the younger was, 
at the time o£ die recovery fuffered, tenant in tail in pofieffion>. 
or tenant in tail in remainder? and adly, if he was tenant in 
tail in remainder onlji whether there was a good tenant to the 
pracipe ? 

As to the firft queftion, it has been infifted) <^ That Dame 
*^ Aikyns^ fecond wife of Sir Robert Atltyns the elder, had an 
** eftate for life under the deed of the 26th Aprils 1 68 1 , purfuant 
•' to a power contained in the great deed of the 1 2th 'June^ 1669, 
•* and that^^ did mt join in any cotiveyance of the freehold, fo. 
*^ that there was no good tenant to the pracipe.*' In anfwer to 
this it has been faid, << That (he had no eftate for life ^ for that 
*< the deed called the iitt/e deed, bearing date likewife on the 
•*. 1 2th June 1669, was executed after the ^r^/ deed of the fame 
'^ date, and that therein no mention is made of fuch power: 
^^ And that the power given to Sir Robert Atkyns the father, in 
*^ the greater deed was extinguifiied by a fine in 1669." The 
, priority of thefe deeds of the fame date not being found, the 
^ourt muft judge of that priority from all the circumftances of 
the cafe, the nature oij the tranfadlion, and the internal evidence 
of the inftruments themfelves. The little deed is declared to 
be made, '^n confideration of Dame^f/^ryreleafing and acquit-. 
<* ting a former jointure, and for the purpofe of making a new 
^< provifion for her according to the covenants fpecified in that 
<f deed." What that former jointure was, does not appear ; but 
the intention pf the parties in thijs deed is m^mifeft, that it was 
in ord^r to facilitate the new family fettlement. By Dame 
Marf% having thus releafed and acquitted her former jointure, 
thefe lands were liable to the fettlement that was to be made by 
the great deed, upon confideration of thq new marriage there 
fpecified. The great deed makes no recital of this relea(e and 
acquittal by Dame Mary \ but it executes the covenant of the 
new jointure to be made Co her : that is, by fettling the very, 
fame premifes on her as were fettled by the little deed. It was 
therefore plainly a tranfa£lion of convenience and accommodation 
between the parties for their mutual benefit. And it would be 
harOi indeed, to conftrue the little deed as made fubfequent to 
the great deed, when the great deed carries the proviCans of the 
l^fs, into execution. But bv the contrary conftru£|tion huh deeds 

kavQ 
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lave their effe£b ; and a €on(lra61ion of that fort pught to take 1777^ ' 
place in all cafes ; for the intent could never be, unojlaii/f to — — - 
create a provifion by one deed, and to dettroy it by the odier. ^^^„ 
The fine levied comprifes all the premifes in the greater deed. Ho«db. 
Thcf ^TC partes eju/dem rregotii ^diUmfXly executed, and moft 
probably for the convenience of the jointrefs Dame Mary ; for 
Ihe had the cudody of one ; and when (lie died, i^ was placed 
amongft the family writings. In addition to this the fubfe* 
quent a£Vs done by Sir Robert the father, (Irongly prove that he 
confidered the powers as fubfifting.. 

We are therefore- of opinion, that the little deed muft be con* 
ftrued to have httnjirjl executed ; that the power of jointuring 
under jthe great deed did fubfift, and was well executed ; and that 
Dame ^i^ff^had at) eflate for life in the premifes under the deed 
in 1681 : And it is found by the verdidt, that (he entered and was 
in pofleflion. If there was an eftate for life in Dame Anney Sir 
Robert Atkyns the younger could only be tenant in tail in re- 
mainder^ expe£lant upon the de/terminatlon of her eftate for 
life. 

The next queftion is, ** Whether there was a good tenant to 

<* the /r^r//^'/'" The fadls relative to this particular are, "That 

^* Six Robert Atlyns the younger, in purfuance of a judgment in 

** eje£iment brought againft Dame Anne Atkyns^ and the tenant 

** in pofleflion of the premifes, TV///. 9 Ann, by John Phillips^ 

*• upon the fevernl demifes of the fa id Sir Robert and Jofeph 

•• Walker J entered upon thofe premifes." Upon the ift of Jam 

nuary^ 1 7 10, John Phillips furrendered both thefe terms to Sit: Ro» 

bert Atkyns the younger ; but it muft be remembered that thefe 

were only jftSlitious terms ; one of them, granted by Sir Robert At* 

hyns himfelf ; and therefore, the recovery in ejeftment could not 

change the nature of Sir Robert Atkyns'^ pofleflion. Sir Robert 

Atkyns the fon, being fo in pofleflion, makes a feofltnent with 

livery of feifin to James Earle in fee, for the declared purpofe and 

intent of making him a tenant to the pracipe. In HiL Term, 

9 Anne J a recovery was fuffcred by the premifes, wherein John 

Hotmden was demandant, James Earle tenant, and Sir Robert 

Atkyns the younger, and LovisVis wife, are the vouchees. — The 

validity of this recovery depends upon confidering the effeSl 

of the judgment and pofleflion under the ejefiment, and the no* 

tfsre of the fubfcquent feofiment to James Earle. It is faid, 

(hatifSir Robert the (on entered by wrong, he is a difleifor^ 

Xbat, pofleflion only will fupport a feofiment j (to which point 

there 



701 MICHAELMAS TERM i8 George III. B. R. 

i'jTj» there arc many authorities cited in i Bur^ R.^p. i}2. 94.) and that 
■^ the poffcffion itfclf in this cafe under the judgment in eje£k- 

^«rf. mcnt was a diffeifin, 
"HoAfti. Secondly, it is faid, if he came in by right, he would be 
in according to his title : that, the pofleffion and title would 
then unite, and together would give him a power to fuffer a 
recovery. 

To this it has been anfwered, and we are of opinion, i. 
That the taking pofleflion under the judgment in cjediment, 
can never amount to a difreifin of the freehold : for the. dc&ni- 
tion of a diffeifin laid down by Litt.feB. 279. is, *' Where a 
** man entereth into any lands or tenements, where his entrance 
•* is net congtabUy arid oiiftetb him who has ihtfreehold.** So tfeat 
every entry is not a diffetftHj unlefs there be likewife an oufter of 
the freehold. Littleton therefore connedis th^fe two circum* 
ftances together. So, Coie in his Commentary upon Lit. 153. 
fays, *^ A difTeifin is the putting a mzn out o{ fejfin^ and ever 
** impHeth a wrong.'* But, " difpoJffJfMn or cjeAmcnt, i$ a 
•* putting out of pojfejfton ; and may be by right or by wrong.** 
And again, << DifTeifin is a perfonal trefpafs, or tortious oufter of 
" the fcifin." 

Now we obferve, that it is not in fa£l found, ** That Dame 
<* Atkyns was everoujledoi the freehold ^ or that Sir Robert Atkym 
•* the younger, was ever feifed of it." The judgment in eje£l- 
mcnt was a recovery of the poffeflion only, without prejudice 
to the right of thofe in whom it might afterwards ap- 
pear to be. That pofTefiion therefore, gave no more right to 
Sir Robert Atkyns than he had before, and he might have been 
turned out by any fubfequcnt eje£lment. He did not take a 
tortious fee under the judgment, nor could the (herifF deliver 
it i for the words of the writ arc only ^* Habere facias pcf^ 
^' fejjionem:' . 

Sir Robert Athyns had no right at the time of the entry to an 
edate tail in pofTefGon ; for the jointrefs had then an eftate of 
freehold. The ejeftmcnt could recover nothing but the pofleflion^ 
Verdift arid judgment gave him no more ; no freehold was re* 
covered under it, but only the term ; though, if he really had a 
right oi freehold in poffeffion^ in tail, or in fee, the pofleflion 
under the ejeftment would have enured according to the right. 

An argument has been drawn from the power of the true 
owner to make his eleftion, whether he wiflconfidcr it a diflcifm 
or not. But herc^ the true owner could not ele^ to make him 
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dtfleifor: the entry not being injujle etjms judic\o\ and Sir 1777. 
\(^ert would not have been liable to a fine, as anticntly every -*— — 
fleifor was. A true owner may enter upon an a£tual difleifor j ^,^J^^ 
Jt here, the entry could not have been admitted j nor did Lady Hoa»*^ 
nne eleB to make Sir Robert a difleifor ; for (he afterwards 
rought her ejectment. For the 4o£):nne of ekdlivc difleifin I 
rfcr you to I JSttr. 22<r/. iiO| iii, 112. 

The ground therefore of our opinion is foundctd in this ; that 
ere, there was no a£tual nor conilru£live difleifin ; Sir Robert 
Ukyns gaXntA no freehold by it, he had only a naked poflef- 
on : there was no oujier of the true owner ; but the freehold 
tmained not difplaced, with Dame jtrine^ remainder in tail to 
ir Robert Athyns. 

The next queflion is. Whether the feoffment made a good 
rnant to the practpe^ withoiit the concurrence of the jointrefs ? 
ir Robert Aikyns not being tenant in tail in poflefllion, bargain 
14 fale, or fine, would not do. Feofl^ment would not make a 
ifcontinuance. i RoL Abr, tlt^ Difcontinuance^ 634. pL 5. 
(Tould it make a difleifin ? If it were taken to be a difleifin, it 
luft be at the election of the right owner, according to the 
^Arine laid down in 2 Injl, 412, 413, for the fake of the 
medy. Sir Robert Atkyns the fon had not the freehold in 
6t^ for there was no expulfion of the true owner ; it was a 
ofFment, with livery inform only j there was no tranfmutation of 
>fl[efl[ion to the feoflfee. No eftate, not even an intereft, paflTcd 

Earle for his own ufe ; it being made for the avowed purpcfc 
ily of making him a tenant to the pracipe. Sir Robert Atkyns 
intinued in poflTefllon ; the feoffment was no more than a part 

that common aflurance called a common recovery j and there 
asno thought of a dlfl!eifin at the\ime : for on the fads found 
is clear, that Sir Robert Atkyns did confider himfelf as tenant 

tail in pojjejjion^ under the judgment in ejeElment ; that the little 
;ed was poderior to, and corrcAed the great one, and that no 
eehold fubjtjlcd^ or flood out againjl the tenant in tail. But 

turns out, that all this was grounded on a miftake of Sir Robert 
HynSf and that Dame Anne had an efl.ate for life for her join- 
ire. The true meaning therefore of this feoflfment was, to 
lake a tenant to the pracipe^ Sir Robert Atkyns confidering him- 
If as being tenant in tail in pofleflion, without any idea or in- 
intion of its M'orking a diflTeifinj and that thought was an after- 
lought. 

But 

m 

\ 
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'777* ^^^ '^ ^^ ^* "^^ every entrjr, fo Rcithcr is it rtvrj fiverj that 

wiJl make a dijfnjm. Livery is of the very effence of a feoff* 
mcnt. But where the books fpeak of feoffments in feebf 

iio«^£. tenant for years, and that the fee- Ample paOcs thereby, it is 
to be underftood of thofe feoffments of old, attended with /h 
tvTf and actual tranfmutation of the pofTeflion from one man to 
another. Braci. hook 2. r. i8. ^. 4. 161. h- Tiar hoJt^ 1 1 ff^.4. 
33.//. 61. tf. Brooke Ahr. tit. Feoffments de terresjpL lOl Wejl* 
Symb.feci. 251* and many other authorities cited in the report 
by Sir James Burrow. —There was a privity and conEdence be- 
tween the particular tenant and the reverfioner. Tenant for 
years forfeited his eftate by altering the pofTeflion : And on ac-^ 
connt of fuch pofiefTion and the notorioufuefs of the a£l of in- 
veftiture, the feoffee ouftcd the rcverfioner. It wasatmnfladoo 
of the feud from one man to another. But there was no idea of 
fuch a change being worked by a private fectet contraQ of the 
parties \ becaufe that would make it difficult for the Lord to 
know with whom the eftate -was lodged* and for ftrangers to 
bring their action. Such was the practice before men were ac« 
quainted with letters, when lands pafled by parol ; aad livery 
was nece(r«ry to be made on the land, that the other tenants who 
were called to the lord's court might be witneies. I fay, it was 
formerly necefTary to be done, for this reafon, becaufe the fares 
curid and the vaflals of the lord, being bound by their oath of 
fealty, would take care that no fraud fhould be committed^ 
which ftrangers, not held by the fame tie, might connive at. 

In W right's law of tenures^ p. 151. he fays, ** a feoSinent, 
^ whether conftitutiog, or transferring a fee, retains, even ottMs 
** J^iy, the form of a gift. It is perfeQed and ratified by the 
«< fame folemnity of livery znd /ei/in or inveftiture, as a pure fea- 
*< dal donation.** l^hough, afterwards the ocular atteftation of 
the pares was held unneceflary, and livery might be made be- 
fore any credible witncfies ; yet the trial has ftill been referved 
to the pares or jury of the country ; but the particular requi^ 
fites of this form of conveyance have dwindled away i they havCg 
from having been the only conveyance of land for a long fe*. 
ries of years, languiflied into a mere form, and are nothing more 
than a common conveyance. Their grandeur and efficacy 
is loft ; and without an a£lual transferring of the eftate from 
one man to another, they mix with the community of all other 
aiTurances. In 3 jitL 140. in the cafe of Sm/'M on tie demi^ 
of' Dormer vcrfus Parhhurfty Lord Chief Jufticc Willes treats 

feofiodtnt^ 
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feoiFments in the fatric light, when he fays, *• they materially 1777^ 

'* differ from a fine % for in notoriety of faft^ a ftofFmcnt is fup- ' 

•• pofed to be. made op^ri/y upon the Und, and the feoffee is immc- ^^rfug 

** diatelj put4Ato poircU*on :" Not a formal, but an adual pof- Hoed*. 

fcffion. 

The general notion of their being a fecurity againft fecrefy 
■and fraud, was a fubftanti-Ml reafon which gave fo much confe- 
qucAce to the feoffments of old. The cafes of Hunt v. l^ourne*^ • Safk. ajj. 
J^ead and Morpeth v. Erringion f , and the cafes cited from ^ q^^ £/^ 
^exeyX ^^ prove the fuperiority of feoffments over £nes, we 3*«» 
<:onCder to mean fuch feoffments of old ; for they are mere 475, 6. 
dicia. With refpeft to the cafe from V'lner^ title Remainder, 
P* 414, I have a note df it of my own taking, and can venture 
to fay, that Lord Chief Juftice Lee did not rely upon the diftinc* 
^ion (tated by the gentlemen at the bar. The name of thcfc 
feofTmeuts and the remembrance of them remains and furvivcs 
tliem, however imperfeftly, after the practice of making them, 
ajid the confequence of their folemnity is quite at an end. But 
the prcfent feoffment is of a different fort*, it \%fecrety and by a 
'Wrong doer ; and the feoffee, a mere in/Iruirunt ; for it is folely 
for the purpofe of making him a tenant to the pracipe. In law 
therefore, he is a mere inftrument, and fo confidered in 2 RoL 
Rep, 245. Cro. yac,6/^2' S- C. l Mod. 107. Fountain v. Cooke. 
-5— It is not hfere faid to be for his own ufe j nor need it be fo, 
'when it is merely for the purpofe of making a tenant to the pra* 
€lpe J but then, the party muft have a right to fuffer the recovery. 
If it 16 carried any further, it is fraudulent ; and (hall not be car- 
ried into execution by artificial reafoning to the prejudice of 
thofc w^ho have the right. As to this point therefore, we concur 
with the authority of Fermor's cafc§, QxuA in Sir J, Bur. 117. Si Co. 87. 

No aid can be given to this recovery from the ftat. 14 Geo, 2. 
c, 22, becaufc it requires the concurrence of the firft ieftate for 
life exprefsJy. We think the recovery therefore, in the prcfent 
cafe, bad: ift, beeaufe " there has been no dijfeifm at all of 
** Dame An!te\ 2dly, nd oufter of her /r^^AoW; 3dly, that the 
•« feoffment was made really under an idea of having a right to 
*« fuffer a recovery, and not with any intention to conftitute a 
5* diflcifin. 4thly, If it were done with that intention, we think 
** it amounts to a feoffment inform only, and is not fuch a feoff-* 
** mcnt as was in ufe of old ; no tranfmutation of the poffeflion 
** paffed by it; but its object was fecret and coflufive ; and there- 
♦* fore it ought not to work a conftruitive difl'eifin. Lnjlly^ That 

« Sir 
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I 

ly-yy. •* Robert Aihyns by his entry under the judgment in cjeftmcnt 

^— — <« gained no freehold ; and by this fcofFment conveyed no cf- 

v»r/L " ^^^^ ^^ ^^*^ prejudice of Dame Annis freehold.** 
fioaPE. The confequence is, that there muft be judgment for the 
plaintiff*. 



TrUar^ Doe, cx dim. Watson et ah verfus Routledge. 

!M«». a 5th. ^ 

To make a V^ ejeftment, the jury found a verdift for the defendant, fub- 
'^untary jp£^ ^q ^]^q opiuion of the court on the following cafe : 

•nWsMjainft That 7/^////V/;.i Jf/jZ/s;/, bcin;; fcifcd in fee according to the 
pwchafor^ cuftom of the manor of Hexham of the copyhold tencrocDts, 
within the mentioned in the declaration, on the 17th December 1763, cxc- 
€. 4. it cuted a letter of attorney to John Green^ authoriaing him to 
"""^'* .furrender the fame to the ufe of the faid WilUam Watfonfor his 

tovmeus and •' J J 

frauduliKt^y life^ and after his deccafe to the defendant Routledge (who was 
* ,y e'^ly^ A ^^ nephenx} by a fifter) his heirs and afligns for ever \ which fur- 

purchafor, render was accordingly niade.on the 21ft of the fame Dtcembiri 

to entitle . . 

hjmfcif to and William IVatfjn wns admitted thereupon. This was t«/w«- 

tiwi^of the" 'Ty> ^^^ without any coiijideration^ other than natural lovi and 

ftatute affeBion. 

frauduier.t^ That lu the year 1767 the defendant 'paid his addrcfles to 

^^^d^°™f"^ //^///wrtA Bell \ and a copy of the faid furrender was (hewn by 

:^ide, mull the defendant to her and her father; who thereupon gave their 

ch fif"// ' <^onfcnt to the marriage, which foon after happened. 

/j>, orfor That William Wat/on afterwards, on the nth of yanuary% 

^ation-T^r ^iTii Surrendered the fame premifes to the ufe of Hugh Watfon^ 

ma-rhgei tj^g le/Tcr of the plaintiff in the firft demife, and who was his 

but tlic Jr r 

confide- nephew by a younger brotlier, his heirs and aff^gns for ever 5 and 

Bot^t^mo-'* ^y ^ ^''^'^ °^ ^'^^ ^^^^ ''^^^' executed by William F/atfon^ reciting 
tity. square, that Hugh WatfoUf upon the propofal and at the requefl of 

»rc*wh*hin* ^HHo^ Watfon^ had come to an agreement with William Wat* 
theftat. 27 j-Qf^ for the abfolute purchafe of the faid premifes for ihcfum of 
-200/. and reciting the faid furrender; in purfuancc thereof 
William Watfon acknowledges the receipt of the 2co/. from 
Hugh Watfon^ in full for the purchafe of the premifes; and cove- 
nants with Hugh Watfon^ that he, William Watfsn^wzs OMf net of 
the premifes, and had good right to furrender the fame to Hugh. 
Watfon and his heirs ; that they might quietly enjoy the lame, 
free from incumbrances ; and that William Watfon and his heirs 
would make further affurance. There is a receipt on the back 
of the deed for the confideration money, figned by Wiilimm 
Wotfon'^ and the money was proved to have been paid by Hugb 

WatfoB 
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Fat/in to William Wat/on^ at the execution of the deed. Hugh 1777. 

Vatjon was on the 12th of January^ 1773, admitted upon iht • 

lid furrender, and entered into pofleffion of the premifes. ^rjui 

That Hugh Watfon^ fome tinie hefare^ and at the time of, the R'J^t- 
unrender to him in 1 773, kne^ of iht former furrender in 1 763. 
That the premifes, at the time of the laft furrender to Hugh 
Vatfm^ were worth between 50/. and 60/. per annum \ and the 
nheritanc^e worth between 1860/. and 2c 00/. That William 
Vat/on died on the 21ft January J 774, and the defendant 
Rmttledge brought this ejeflment ; and tliercby got poflcfllon of 
he premifes \ Hugh Wat/on then being a pril'oner for debt in 
"^ar/i/Ie gaol, having been committed on or about the 28th 
Ipri/^ ^774> and making no defence to the aftion. Th^tt Hugh 
Vaifon afterwards took the benefit of the infolvcnt debtors' aft ; 
nd that Lonvthian apd Armjlrong^ the two Icflbrs in tlie fecond 
emife, are afllgnecs of all Hugh Wat/on^ eftate and cfFeds 
ndcr the faid a6^,by an aflignment made the 7th OHober 1774. 
I'hc qucftion was. Whether the plaintiffs were entitled to re- 
oycr ? and if they were, then a vcrdici was to be entered ac- 
:ordingIy. 

Mr. Wood for the Icflbr of the plaintiff. The point made by 
:hc plaintiffs at the trial was, that the Jirfl furrender in 1763, 
Qeing merely voluntary^ was by force of the flat. 27 El, c. 4. null 
^nd void, in refpccl of the fecond furrender in 1773, under 
which he claimed •, he being therein a hf/a fide purchafor of 
the premifes in quedion for a valuable conf deration. E contra^ 
it was contenHcd, on the part of the defendant, i. That the flat. 
2T EL r. 4. does not extend to copyholds : 2. That a purchafor 
for the confideration of 200 /. only, where the eftate was fairly 
worth 2000 /. is not fuch a purchafor as the (latute meant to 
pToteft againft a prior voluntary fettlement. — As to the firft 
point, the general words of the ftatute, viz. ** every eftate in 
^* lands, tenements, or other hereditaments whatfoever'* are in 
themfelves clearly large enough to comprife every fpecies and 
denomination of eftate of whatever quality. If fo, there is no rea* 
fon in law, policy, or common fenfc, why they ftiould not be 
conftrued to extend to copyholds. The diftin£lion upon which 
xopyholds, in. ancient times, v/ere adjudged not to be within 
the provifion of fome of the earlfcr ftatutcs, as the ftat. of 
We/l. 2. de dotiis conditionalibus^ and the ftat. 13 Ed. I. of elegits, 
is foreign to this cafe. In thofe times, copyholds were mere 
tenures in vilienage i the ground therefore upon which they 
^ were 
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'777- ^^^ ^^'^ ^^ ^ fexcludfdy onfefs particularly men^oned, ^ 
•— — for the fake of tl»c lord, that (IraDgcrs might not be impofi 
mlt upon him agaioll his confent. But that rcafon has ceafed Io^ki* 
Rou T. ago ; and fo it had, befcre the (tat. 27 £/ns. r. 4 ; copyholds l^«^ 
ing at that time fixed and permanent, fubje£t to alieoation, ^yid. 
to every fpecies of modification incident to freehold eftates. T'lic 
true rule to go by, is laid down in Heydcn^^ cafe, 3 Co. 8, 
where upon debate, in what cafes ilie general words of an aQof 
parliament (hall extend to copyhi<t t t'tlates, it was agreed by the 
whole court, ** that where an act of parliament a/ters the Jfrvke^ 
** tenure or intereft in the land, in prejudice of the iifri or tenmli 
^ there the general words of fuch a^ fhall nst extend to cq)y- 
** holds ; but if made for the good of the we.it public^ and nl 
*' prejudice enfues to the Urd or Unattt^ there, copyholds m 
«' within the general purview of it :" and accordingly it was 
there adjudged, that copyholds were vithin that branch of the 
ilat. 31 Hen* 8. c. 13. which avoids all leafcs by ecdefiailical 
pcyfons contrary to the proviGons there made. Now the prind* 
pie of that cafe is particularly applicable to the prefent ; both fta- 
tutes being made in fupprefTion of fraud; that, to prevent ynur- 
dulfut lcafts\ thisy to ^xcs^nl fraudulent grants* The above rule 
has been the leading principle in all fubfcquent cafes, 4 Co. x6. 
^poii the flat. 32 Hen. 8. r. 9. againft buying of titles. 9 Co* 
104. Margaret Podger^s cafe upon the flat. 4 lien. 7. c. 24. cf 
£nes. 6 Co. 37. upon the (latute 13 Ef, c. io. G/oververt^^ 
tlop^^ 3 Lev. 326. Cartke'w^ 205. S. C» upon the ftat. 32 
Hen. 3. c. 34. in which htter cafe, the court faid, << that the 
*< only reafon why copyholds have been adjudged not to be 
*< wiihin the purview of other (latutes is, becaufe of their be^ 
<* ing a prejudice to the lord.*' Buk here, no poflible prejudice 
can arlfe to tlie lord ; it can work no alteration in the fervice, 
tenure or Intertft of the land ; it will vary no cuftom of the 
manor -, nor can any injury afife to the tenant. No reafon can be 
affigncd either in policy or common fehfe why the purview of the 
flat. 27 El c. 4. Ihould hot extend to copyholds; it is for the pub^ 
lick weal that it fliould; and except a dillum of Bhncokve^ juftice, 
in the law nf v'-J] prius 108. there is no cafe or authoHty againft 
it.— Th.e r.cxt qucjVion isy Whether the confidcraikn that pafled 
in this cafe under the fccond furrchder, is fuch a confidecation a$ 
will defeat iht firfl wlutitary fettlement ? As to this part of the 
tafe, two of thic fuels flated are totally immaterial, ijl. The 
defendant's maniii^ey becaufe it does not appear^ that either 
jFilliam U^a/fcn or Hi^glj JVafjon wcic jftivj tt) tnc firft furrender 
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ing (hewn to the defendant's wife and her father, before ihe 1777. 
marriage, zdiy^ That Hugh Watfon had notice ol the fir It fur- 
rc:nder« But it has heen decided that fuch notice makes no 
<liffcrence 5 hecaufe the (tatute cxprefsly fays, that fuch fraudu- ^^ 
loit conveyance (hall be void \ 5 Co* (^o. Goodie cafe. . The 
fingle qucflion therefore is. Whether a purchafor for a valuable 
^^njzderation^ but fliort of the full value, (hall defeat a mere 
"voluntary purchafor who has given no ponfjcjcration at all. Now 
the words of the ftatute are, ** for momy or other good cottfider^ 
•* ation^* and they arc repeated in different feftions \ 2. 4, 5. But 
\tk no part of the ftatute is it faid, << the exaR full value muft be 
•"* given;" nor do the words ^^ gzod cotfideration^^ in their natural 
su:ceptation and meaning, import ^^full value *^ All they mean is 
"•hat a valuable conftderation (hall be given : And fo are aU the 
authorities in the books. Twiners cafe, 3 Rep, 80. Reports temp. 
Sinch, I02i Caf temp. Talbot y 64. 3 IVilf 356. Here, 200/. 
"WPS aflually and bona fide paid, and the receipt of it acknow- 
ledged in the deed. 'J here is no pretence tq fay that any indiredl 
means were ufed to obtain this fubfequent furrender. The party 
wasyi/y'ttfiV, and he has even covenanted for further aflurancc. 
Had the confidcration been merely colourable or nominal only, as 
5/. I acjmit it would have been bad. But it is a valuable con- 
fideration bond fide paid by one party and received by the other, 
and therefore clearly proteftcd by the ftatute agaiuft the prior 
voluntary fettlement. 

Lord Mansfield* — The ftatute does not fay a voluntary fet- 
tlement (hall be void, but that a fraudulent fettlement (liall 
be void. There is no part of the aft of parliament, which af- 
ft'£ls voluntary fettlements eo nomine^ unlefs they are fraudulent. 
To be fure, it is very diflScult againft fair honeft creditors to fup- 
port a voluntary fettlement.^ It is laid dov^n in a cafe by Hale 
that a voluntary fettlement may be good. And the cafes cited 
from Talbot and Wilfon fupport that doftrine : — I remember a 
■ cafe before Lord Hardwicke^ where a woman who Was poircfTed 
of an eftate, and having children by a former huft)and, was 
about to marry again. But before (he married, and becaufe (he 
was going to marry, fhe made a voluntary fcttlementof her eftate 
upon her children. Her fecond hulband afterwards perfuaded 
her to join in a falc of this eftate for a valuable confideration ; 
and the queftion was, Whether the fettlement was void ? The 
court held, that her doing a rational aft without any intention 
or view of defeating any Iv^dy, would not render the fettle- 
ment fraudulent, though it was abfolirtcly voluntary. The 
Vol. n. U name 
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1 -y-j y, name of this cafe vras New/lead versus Searie. i remember another 
caufc before Sir Thomas CJarhe who fat for the Chancellor, whae 
the qucftion vvas,Whethcr a voluntary fettlcment ihould be con- 



DOK 

^°"'^- fidcred as fraudulent ? 
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Mr. Norton for the defendant, fubmitted four points to the 
conGderation of the court ; alledging that if he was right in anj 
one of the four, the defendant would be entitled to retain the 
verdift. FirJ}^ That the copyholds not being within the mif- 
chief intended to be remedied by the aft, were not comprehend- 
ed under the general words " lands and tenements" ufed in the 
flat. 27 EI. c, 4. Secondly y that the fur render in favour of the de- 
fendant Roiitledgey though made from the confidcration of na- 
tural luve and affeftion only, was not fraudulent, and therefore 
void, as againft the IcfTor of the plaintiff. nird/yyTh^t if it was 
void, at the commencement, it became good afterwards from its 
being the principal motive and inducement to Hannah BelFs 
marriage with the defendant. Ar^A fourthly ^ on which point he 
principally relied, that the fccond furrender in favour of the Icf- 
for of the plaintiff, was itfelf fraudulent and void, the furren- 
deree having had notice of the fornier furrender, and paying no 
more than 200 /. for the premifes, when their real and known 
value was 2000/. In fupport of the ift point, he cited 3 Co. 
9. a. on the condruftion of flat. 13 Ed. r. which gives an ele^t^ 
and was adjudged not to extend to copyholds. Cro* Car. 44. on 
the flat. 27 H. 8. which transfers the pofTefEon to the ufe. 
Lut. 1190. on the flat. 12 Car. 2. 24. which enables a father 
to difpofe of the guardianlhip of his fon ; and Buller^s Ni. Pri* 
p. 108.— Of the fecond point, 2 Fern. 44.— Of the third, -Dmi- 
glas and IVurdy Chan. Cafes ^ 100. I Lev. 150. I Si</. 134. 
Eq. Rep. 37. Pre, Ch. 275. And of the fourth point, 3 Cc. 
83. i. Cro. Eliz. 445. 3 Co. 77. I Bur. Rep. 396. And 
upon thefe authorities prayed the court to give judgment for the 
defendant. 

Lord Mansfield, after dating the cafe, delivered his opinion 
as follows: The queftion referved upon the fpedal cafe is, 
** Whether the plaintiffs are entitled to recover ?" 

In the argument of this cafe, four queftions have arifeo. 
The firft, " Whether the ft at. 27 EL c. 4. extends to copyhold 
" eftates ?" If it does, ihtufecoftdlyy " Whether the firft deed, of 
" 1 763, is, under all the circumftances of this cafe, z fraudulent co* 
" vinous deed within the true intent and meaning of the ftatutc?*' If 
It is, then the third queftion that arifes is, '^ Whether the plaintiS* 
<< comes under fuch a fettlement within the meaning of that ftatutCf 

«»s 
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• as will entitle him to have the other fct afide ?" Tht fourth 1777. 
md lift queftiony which however was not made at the bar, but "■ 

* which in my mind may arifc, is, Whether if the firfrdecd can- yfr/us 
^ not be fet afide in ioto for the benefit of the aflignees^ the bank- 

* rupt has any right, asagaind the prefent defendant, to be con- 

• fidered as an incumbrancer for 200 /. the purchafe money ?" 
As to theory? queftion, there is great rcafon to fay, that the 

lat. 27 EL c, 4. does extend to copyhold edates : But it is 

Irange that fuch a point fliould be fird agitated at this time* 

I (hould rather think it has been taken for granted, that the 

Hatute does extend to copyhold eftates ; bccaufe, in being fo con- 

[Irued, it can work no prejudice to the Lord ; and the object of 

the ftatute is to fupprefs fraud. But it is not neceffary abfo- 

lutely to determine that queftion. I will fuppofc for the fake 

of argument that it does ; and fuppofing it does, I am flill of 

opinion againft the plaintiff in this cafe. — The next queftion 

then is. Whether the fettlement of 1763 is, under all the cii*- 

cumftances of this cafe, covinous znA fraudulent within the true 

intent and meaning of the ftat. 27 El. c, 4. ? Now, in that 

ftatute, there is not a word that impeaches voluntary fettlements, 

merely as being voluntary fcttlements ; but ^% fraudulent and ct?t;j- 

nous. The title of the ftatute is, " againft covinous ^nA fraudu^ 

** lent conveyances," where nominally one man pajfesy and where 

nominally his eftate is conveyedy to another ; but where in f^£^, it 

is agreed that the grantor ftiall keep it to his own ufe, and fo 

to anfwer other purpofes of fraud. 

The ena^ing part confiders it in the fame light, and makes art 
exprefs prcvifion againft fuch praftices, as if they were a crime e 
For it fays, {/e^' 3-) " that all parties, isTr. to fuch fraudulent 
" grants, tsfc. who fliall attempt to defend the fame, (hzll forfeit 
** one yearns value of the lands ^ &c. fo purchafed, and alfo being 
*• lawfully convifted, (hall fuffer ftx months* imprifonment with*- 
•* out, isTr." But no perfon making a voluntary fettlement by 
^ay oi provifton for hisfamily^ was ever confidered in that crimi- 
nal light. Where a fraudulent ufe is made of a fettlement, that 
indeed may be carried back to the time when the fraud com* 
tnenced. 

A cuftom has prevailed and leant extremely, to conftrue vo« 
luntary fettlements fraudulent againft creditors. But if the 
circutnftances of the tranfaftion fliew it was not fraudulent jf 
$he timcy it is not within the meaning of the ftatutes, though 
no money was paid. For inftance, what is generally done in 
XBarriage fettlements* If a father upoii the marriage of his 

U a cldcft 
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1777. ^Wcft fon, in afcttlcment upon him, makes remainders to half 
* a dozen younger brothers after. the confideration of the marriage, 

-verjys thofc remainders are good within the meaning of the ftatute 
Rout- ugaJnft any claim of creditors. And the rcafon is, becaufe it was 
a good fcitlement at the time. A f either has a right to give his 
eftate to all his children ; and therefore may fairly fay, unlefs 
you agree to thcfe limitations, I v;iil not join. Again, a mar- 
riage is had : Suppofing any relation has money in his hands he- 
lodging to the woman*, and fays, ^' I will not pay the money unlefs 
<« you make a fettlement.*' — A fettlcment in confequence is made. 
It is a voluntary fcttlement *, but the cour^ will fay, it is a good 
confideration. — Again, the cafe of New/lead v. Searle is very 
ilrong. There a woman going to many a fecpnd hufband^ 
makes a fettlement on her children by her iirft hufband. This 
was a tranfaftion very proper at the time, without any intention 
on her part of defeating it afterwards 5 but oil the contrary, mean- 
ing to put the cftate out of her own power by making the fct- 
tlement. That made it good, though a voluntary fettlement. 

One great circumftance which (hould always be attended to 
in thefe tranfadlions is, Whether the perfon was indebted at the 
time he made the fettlement : If he was, it is a (Irong badge of 
fraud. In the prefent cafe it is not exprefsly dated, but I take 
it for granted, that WUUam Watfon had no children of bis own. 
He had different nephews. In 1763 he meant to make, and did 
make, a fettlement on his nephew by his fiftcr. This was no- 
torious to the whole country ; it was entered upon the records 
of the court, and every body might, and did fee it. What is the 
confequence of it ? The nephew gets credit : for it is not a fecret 
private tranfaftion : And though what happened previous to tlie 
marriage cannot be coupled with this cafe, becaufe the know- 
ledge of it cannot be brought home to William or Hugh Watfam 
yet it fhews that that happened which in general is fuppofed to 
happen from an aft of this kind. The party gains credit by it. 
And if it gave him credit, he might likewife get a matriage by it. 
He appears therefore publickly for ten years together, with the 
knowledge of his uncle, entitled to the inheritance of his eftate.^ 
There is no allegation that William Wat/on the uncle owed a far- 
thing at that time, or left a fingle debt undifchargcd at his death. 
On what grouiid then can this ^r/i furrender be confider^d or 
*conftrued, ccvinous or fraudulent F-^With refpcft to notice, in 
the cafe of creditors, it is not material, whether a fubfequcst 
purchafor has notice or not, of a former- fraudulent fettlement:^ 
For it has been determined at law^ and therefore oMiftftaod, than 

iz a man'» 



MICHAELMAS TERM i8 George III. B. R. 712 

a man's having notice of a former fcttlcment which was fraudu- 1777. 
ient, (hall not prevent his avoiding it the fame as if he had been 



Dob 



ignorant of it : becaufeifhc knew the tranfa£J:ion, he knew it ^g^r^^ 
ipiras void by law *. But there was no notion at that time, that Root- 
courts of law, in modern determinations, would have gone fo far • ^Cg. 60. 
as they have done, in conflruine voluntary fettiemcnts fraudu- 3C''83 — 
lent agatnlt creditors. 1/^804. 

But in refpe£l of voluntary family fettlementSy to be fure, notice 
varies it much. In the cafe of a latter flatutc, the ReglJIer Afl\^ x. stat. 
though it is faid there pofitivcly, ** That a regiftered deed (hall T^'*" ^•*°* 
•• take place of an unrcgiftered deed," from whence it might be 
argued, that if a perfon knew of an unrcgiftered deed, it (hould 
not (land againft him: Equity fays, if the party knew of the 
unregiftered deed^ his regiftered deed fhall not fct it afide : be- 
caufe he has that notice which the aQ of parliament intended he 
fliould have* 

I now come t^ the confideration of the third quedionj 
" Whether the deed of 1773 is fuch a deed as is entitled to pro- 
^* te£lion, and ought to fct the other afide ?" In order to do that 
it (hould be a bond fide tranfaElion^ and ay^/r purchafe^ in the un« 
derilanding of mankind ; pr for a good confideration^ as a fettle- 
ment upon a marriage, in confideration of the marriage \ and 
there, fuch a fettlement would fet afide and take place of a for- 
mer fraudulent deed. It is not neccflary that it ftiould be for 
money : but it muft be a fair bona fide tranfa^ion : if it is colour- 
able only it cannot (land. 

Now, what are the circumftances of the fecond fettlement in 
the prefent cafe ? Manifcftly a mere contrivance. The plaintiff 
had notice of the former fettlement. William Watfon the uncle 
had changed his mind : What was to be done to fet the prior 
deed afide ? A new one was to be made under fuch circumftances, 
and for fuch a confideration, as they thought would effcftuate the 
purpofe. They agree, therefore, that ^U afFeftion was to be left 
out ; no gcnerofity to appear or be mentioned : but the plaintiflr 
is, " at the requefl of the feller^'' to agree to give a price which 
it is to be fuppofed fully fatisBes the feller. It is a grofs fraud 
and no purchafe at all : The confideration of 2co/. which is to 
fupport it as a deed for valuable confideration, compared with 
the real value 2000/. (hews it to have been no purchafe at all ; 

but a gift. 

Then comes xht fourth queftion, which may arife in this cafe, 
w Whether, as againft the prefent defendant, the aflignees of the 

U 3 " plaintiff 
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^777' " plaintiflFifw^A JF/i^/i arc entitled to be con fidcred asincumbran- 

■ ** ccrs for 200I?*' As to that, mod undoubtedly, if William Watfin 

^gr/us himfclf had come to be relieved againfl this fettlemcnt in 17731 
RovT- faying, it Viras by colIuGon, and a fraud againft the firft, he could 
not be relieved without paying the 200/.; and the complete relief 
would be, to put things juft in the fituation they were before. 
But that is not this cafe; for here the plaintiff comes againd a 
jhird perfon, whofe eftate William Wat/on the vendor could 
not charge with a farthing : And, moreover, he comes fraudu- 
lently, with full notice that the cdate had been fettled upon 
the defendant ten years. There is no colour therefore to fct 
up any claim againft the defendant to this fum of money. 
' Mr. Juftice Aston. — As to the purchafc money (the 200/.) 

the affignees cannot come againll the defendant Routledge^^ but 
they may come upon the aflets of William Wat/on, 

With refpeft to the ftatute 27 EL c, 4. the cafe in FijichRep. 
.102. feems to me to bring the deed of 1763 within that ftatute, 
as being a ^t^d upon good confideration. Butfirft, as to that (tatute 
extending to copyholds. There are cafes, where the words 
•* lands tenements and hereditaments," have been conddered 
as extending to copyhold eftates as well as to other lands. The 
reafon why they have been conftrued not to be included in the 
ftatute of £/f'^/V, 13 Ed. i. the ftat. i^ Hcn, 8. and the ftat^ 
12 Car, 2. c. 24. is, becaufc otherwife a prejudice would arifc 
to the lord, and an alteration of the tenant without his confent^ 
I (hould rather think this ftatute did extend to copyholds, than, 
not. But it is not neccfTary abfolutcly to decide that point. 

Then, as to the firft fettlemcnt being a good one within the 
meaning of the ftatute 27 EL c. 4. there is no doubt, but when. 
JVilliam Watfon^ the uncle, was admitted to this eftate, under the 
firfl furrendcr, which he had taken to himfelf for life, with 
remainder to his nephew the defendant in 1763 ; the furrendcr 
was pood : And admittance to his own eftate for life, was an 
admittance likewife of his nephew in remainder; it was no- 
torious, and gave fair credit to the nephew. A great deal has 
been faid upon the conftrudlion of the ftat. 27 EL c, 4. Whether 
there (hould be a///// as well as a bona fide confideration ? It has 

been faid that a bona fide confideration only, is not fufficient 

but it is; and the confideration need not he full; for a mortgageis 
a good confideration, though never a full one. The tranfaftion 
in 1 763 is a very fair one 5 but the fubfequent furrendcr in 
^773, from the circumftances of it, is by no means fo } for the 

pUTchafq 
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purchafc monej, which is only 200/. is not for the inheritance 1777. 
■fingly, but likewife for the eftate for life of IViUiam Watfon % ■ 
and the receipt exprefles it to ht in full: whereas it isnotfo; ^^^^ 
for the value of them both together is found to be at leaft Rout- 
sooo /*' 

Mr. Juftice Willes faid, he was of the fame opinion, but de- 

Iired it might be obferved, the court gave no abfolute opinion 

vpon the firftqueftion, ** Whether the ftat. 27 EL c, 4. extended 

^* to copyholds ?" 

AsHHURST, Juftice, concurred. 

Judgment for the defendant. 



T 



PuGH, et uxor^ verfus Duke of Leeds. Mtnday, 

Mv. aSth. 
HIS was an iflue to try whether a leafe made by one Go- ^ 

: . ^ One, under 

dolphin Edwards, to Elizabeth Pugh the plaintiff's wife, a power rc- 

and only daughter of the faid Godolphin Edwards, by virtue and J^nfagc^'' 
in purfuance of a power rcferved to him under his riiarriagc fct- f«ttticnient 
tlement, was a good and valid leafe. The power refcrved was 21 year* in 
" to leafe the premifes for any term or terms of years, not exceed- HT^Jpo^t^^^ 
** ing 2 1 years inpojpjftotii and net in reverfton^ remainder orexpeft-/jT, grants 
« ancy ; referving the bell improved rent, tfTr." The habendum onifdaugh! 
of the leafe made, was in thefe words : " To hold to the faid '^^ ^^^ *' 

Years to 

" Elizabeth, her executors, ^c. from the day of thf date of the commence 
"faid indenture of leafe for 21 years, to^r.^—At the trial oif^.'^j^^ 

* of the datty 

the iffue at the Summer AHizes, 1777, for the county of Salop, fc- Adjudged a 
veral objcftions were made to thcyir/« of the iffue ; but all —xheword 
waved by confent ; and a verdift was found for the plaintiff, "./>«"'* 
fubjed to the opinion of the court upon the following fafts : eliheTlMlu- 
•* That Godolphin Edwards being feifed and in poffeffion. cxe-'^t®^'*" 

, . , * c/ufivef ac- 

*• cuted the leafe in the iffue mentioned, and a counterpart cording to 
" thereof was executed by the leffee ; that the rent of 57/. re- and/iX^J^ 
** ferved by the lesfe, was the moft and beft improved yearly ^^tf^iAnd 
«< rent, that could be reafonably had for the premifes: And that w:Ucon- 
«• the faid leafe was in every other rcfpeft made agreeable to the ^'"* ^\Jf^ 
•* power rt ferved to the f^id Godolphin Edwards, excepting in tuatethe 
«« the commencement of the term in the faid leafe mentioned." ^^^^^^^ ^ 

, parties, ^nd 

Upon which, the queftion fubmittcd to the court was, Whether, notto^/*- 
thc faid leafe, being made to commence /r<?OT the day of the date ^'^^^ ^'*'"* 
thereof, the fame is duly executed according to the terms of the 
above ^^ ntioned power ? 

U4 Mr- 
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T-i^n. Mr. Jones tor the plaintiff argued, ift. That the power under 
•— - — which the Icafe in quedion was made, being a power referred 
Jlrius ^o '^^ ancient dominion of the inheritancei it ought to receive 
Duke of a liberal conftruftion ; more cfpecially, as the execution of it was 
for a meritorious confideration ; viz, as a provifion 'for an only 
daughter. 1 he precifc form therefore need not be purfued ; and 
fo it was exprefsly held in Lord Dariington verfus Pulineyy Eaft* 
•&ffn-Mfz6o. 15 Geo. 3. B. R.* and the cafes there cited. 2. If fo, the vari* 
ance between " from the date", dnd <* from the day of the date," 
if it could be called a variance at all, was not fuch as ought to 
vitiate the leafe. In common parlance, they are t\i^ fame thing; 
and in Co. Lit. 46.^. and Clayton's CTiky 5 Rep, i. were exprefs- 
ly fo adjudged. Now it is not difputed that ** from the date" is 
a good leafe in poflcfiion. Befides, every fair intcncfment is to be 
made in favour of a deed for valuable coniidcfation. The in- 
tention of the parties w*js clearly to make a leafe i// ^2^^^^^^ 
If the uords ufcd, therefore, do not necejfarily exclude the day 
of the date, and create a rcverfionary term, the court ought not 
to put a forced con(lru£lion upon them. A rcverfionary intereft 
is an interefl to commence after an intermediate intervening in- 
tereft, and fuch alone could have been intended to have been 
excepted in the prefent power. But there is no Interval of in- 
tereft between the end of one day and the beginning of another} 
the law fays, ^hcre is mfraBiGn of a day; and therefore in the 
cafe of a freehold leafe, rither than overturn i!ie deed and defeat 
the intention of the parties, the court will prefume livery was 
made the lad moment of the day. 2 Wilf. 165. So here, to 
cfTefluatc the intention, the court will prefume the leafe was 
tJiade the Lijl moment of the day. As to the cafes determined 
lately in this court, they were determined on the authority of 
the Countefs of Portland^ cafe in the Exchequer \ but there the 
court were equally diviiled j therefore it ought not^to be confider» 
ed as a cafe of any great authority. The true rule to go by is, 
the ititention of the parties ; and here unqueftionably the intention 
was, to make a leafe /// pojeffion^ and therefore, that conftruftion 
ought to prevail. 

Mr. T. Cowpcr, contra^ for the defendant, relied on the au- 
thorities of Doe ex dim, Bayntun verfus Watton^ Mich, 15 
fft//»r*,i89. Geo, 3. f Doe ex dim. Gearing v. Shenton^ Mich. > Geo, 3. 
B. R. as decifive of the point. That the objeftion equally 
applied to chattel leafes under fuch powers, as to freehold. 
That the rcafon why in law a freehold leafe to commence in 

futur^ 
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uturo is bad, is becaufe the freehold cannot be in abeyance. It I777« 
i^as true, the court bad fometimes avoided the objeftion in the — — • 
afc of freehdd leafes, by faying, that //// Rveryy the freehold ve^us 
efnd'ws in i\it grantor; therefore, where livery basin fa£l been DuKcof 
lade at a future day, the court have adjudged the leafe good: 
3, where the jury have prefumed livery the laft moment of the 
ay. But thcfc cafes prove the objcflion to be good in general, 
hat in chattel leafes, the party is bound by the power *, in free- 
lold, by the law. If fo, the prefent leafe is clearly bad, for the 
rourt muft intend it to be executed the day it bears date, and to 
:ake effeft immediately ; in which cafe, it is clearly a leafe in 
rcvrfion. The authorities of Co, LiU 46. h» i Buljlr, 177, 
and 5 Rep. i. are dccifive, that ** from the day of the date" is 
fxcltifive ; and if one day might be excepted, twenty or a 
hundred might ; and there is no drawing the line. Therefore 
ihis power is ill executed and the leafe bad. 

Lord Mansfield. — The cafes that have been determined 
here, went very much againd my opinion and that of the court. 
Put they were determined upon the. authority of the Countefs of 
Port/ard*s cafe, -in the Exchequer^ fuppofing the point to have 
been fettled by that determination. But I iiave fince had oc- 
calioa to reconfider the queflion. I think the ground upon 
which it went, and the cafes there cited, have been midaken. 
It is very (it that a folemn judgment (hpuld be given upon a point 
that has been fo much confounded. — The court ordered it to 
(land over. 

Afterwards, on this day, being the laft day of the Term, Lord 
JAansfuld delivered the opinion of the court, as follows : 

This cafe was an iflue to try, Whether a leafe made by one 
Qodolphin Edwards^ bearing date the loth OEloher 1765, was a 
good or bad leafe. The caf(d went down to trial, and feveral 
objedtioiis were raifed ; but they were all given up except one, 
which was this ; that the leafe was made for 21 years, to com- 
mence ^'^ from the day of the date^^ It arifes on a marriage 
fettlcmtnt, in the year 1724, by which a power is referved to 
Godolphin Edwards to make leaft^s, with many reftri£lions an4 
qualifications, and among the rcil the following 5 " that they 
•« were not lo be in reverfion, remainder, orexpeftancy :" And 
therefore the queftion is, "Whether this be a \t2ik in pojfejfton ?^* 
And it turns upon this " Whether to commence yr^/w the 
V day of the date in this deed, is to be conftrued inclufive^ or ex* 
ff fl^ftve^ pf the day it bears date ?" 

IwiU 
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1777. • I will firft confidcr it as fuppofing this a new queftion; and 

— that there never had exifted any litigation concerning it. In 

^grfus ^h^' light, the whole will turn upon a point of con(lru£lion of 

Duke cf the particle *^from" The power requires no pirecife form to 

defcribe the commencement of the kafe ^ the law requires no 

technical form. All that is required is only enough to fiiew 

that it is a leafe in pofleQion, and not in reverfion ; and therefore, 

if the words ufed are fufficient for that purpofe, the leafe will 

be a good and valid leafe. 

In grammatical ilridnefs, and in the niceft propriety of 
fpeech that the Englifb language admits of, the fenfe of the word 
^^ from** mud always depend upon the context zn^fuhjeSf mcUtery 
whether it (hall be conftrued incluftve^ or exclujive of the ter^ 
minus a quo : and whilft the gentlemen at the bar were arguing 
this cafe, a hundred inflances and more occurred to me, both in 
verfe and profe, where it is ufed both incluGvcly and exclufively. 
If the parties in the prefent cafe had added the word ^< incluGve,'' 
or ** oxclufive," the matter would have been very clear. If 
they had faid, ** from the day of the date wclujive^** the term 
would have commenced immediately ; if they had faid, << from 
«* the day of the date exclujtve^' it would have commenced th^ 
next day. 

But let us fee, whether the context and fubjeft matter in this- 
cafe do not fhew, that the conilrufUon here (liould be inclujive^ 
as demondrably as if the word ^' inclufive" had been added. 
This is a leafe made under a power ; the leafe refers to the 
power ; and the power requires, that the leafe (hould be a leafe 
in pojfejfion. The validity of it depends upon its being in pof- 
felTion I and it is made as a provifion for an only daughter. 
He muft therefore intend to make a good leafe. The expreflioa 
then, compared with the circumdances, is as (Irong in refpe£b 
of what his intention was, as if he had faid in exprefs words, 
*< I mean it as a leafe in pofledion." — <* I mean it (hall be fo 
«« conftrued."— If it // fo conftrued, the word ^^ fronC^ muft be 
inclufive. This conftrudlion is to f up port the deeds of parties, 
to give effeft to their intention, and to proteft property. The 
other is a fubtlety to overturn property, and to defeat the in- 
tention of parties, without anfwering any one good end or 
purpofe whatfoever. And though courts of juftice are forne- 
times obliged to decide ag^Inft the convenience, and even againft 
the feeming right oi private perfons, yet it is always in favour 
of fome greater pui/ic benefit. But here, to coAftiruc " from 
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•* the day of the date'* to htexclufive^ can only be to defeat the l^n^* 
intention of the parties- If fuch a conftrudion were right, it ■ ^ ' ■* 
vrould bold good, fuppofing the leiTee had laid out ever fo much ^^^^^ 
money upon the eftate ; and all would be alike defeated by a ^^^^ of 
mere blunder of the attorney, or his clerk. Therefore, if the 
cafe ftood clear of every queftion or decifion which has exiftcd^ 
it could not bear a moment's argument. 

Secondly^ I will conlider this quedion upon the authorities.^*-* 
I have arranged all the cafes that have been determined in Weji" 
minfler-hally in order of time ; and when I come to ftate themi 
you will be furprlfed to fee they (land fo little in the way, as 
(finding authorities againft juftice, reafon, and common fenfe. 
All they {hew is, the great uncertainty of the meaning, and the 
impofTibility of putting an abfolute fenfe to hold good in all 
cafes ; they are themfeives fo many contradictions backwards 
and forwards. 

The firft cafe in point of time was in Mich. 4 EL Dyer, 
218. bf Moore^ 40. B.C. This was a queftion that arofe upon 
the ftatute of InroUments, 27 H. 8. r. 16 ; which fays, ** that 
** the inrollment (hall be made within JIx mantis next after 
** the date 0} the deed.*^ The indenture in queftion bore 
date the 9th Ocloher 1557 ; it was inrolled in Chancery on the 
21/? Manh 1558, which was the laji day of the fix months, 
reckoning 28 days to each month ; and making the day of the 
date^ excluftve. The court held, " that the indenture was well 
•* inrolled, and that the words •• next after the date of the 
" deed," were exclufive of the day of the date.** This decifion 
was in favour and in fupport of the deed; otherwife it would 
have been void. And yet it has been determined, that in a 
note of hand payable ten ddiys after ftght^ ihc day of the fght is 
inclufive *. Why ? Becaufe of the fubjeft matter ; that there <^ „ •, - 
fhould be no further time to make the demand : and yet aft^r v Rtfter, 
the day, and after fighty is precifely the fame in language. Rtym. %%u 

The next cafe is Clayton*^ cafe, 5 Coke^ i.Mich, 27 El. * Luiw. 
The point in queftion was, the meaning of the words " from '^ '* 
** henceforth,'* which were accounted from the day of the de- 
livery, and as much as to fay, ** from the making .•" But the 
court held, that " from the making*' was inchfivCf and " from 
♦• the day of the making** was exclufive. 

The next is, Trin. 39 Eliz. 5 Co. 90. Barwick*s cafe, which 
was a demife of a freehold leafe by letters patent " habendum 
** a die cmfe^ionis earundum literarum patentium :** The day of the 
«iatc w^s held to be exclufve^ and the letters patent therefore void. 
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jyTj. In Mich. /^ jfae. Cr^ Jac. 135, 0/born r. Ryder^ ^* from the 

> - ' '* diife^*'* was held to be, incliijhe g and dtfit;rent from the tune, 

?Br;a q^ ^^« ^f (^g ^fafg which is exclufije.— In Trin, 8 7i(W. Cro. Joe. 

<>ukepf 258. Llevfel/yn v. fHWams, it was held, " that from the date** 

|.Bi.9i. ^^^ t( ^^^^ ^^g ^y Qf jjj^g ^^^g» meant fo/i cxaftly the fame 

thing} and bofh exclufive of the day^ 

The next cafe in order of time is Trin. 9 Joe: r Buif. 177. 
the very year afterwards ; and there it is faid by Flemings that 
^^ from the date^* includes the day, and, «* from the day oi the date"* 
excludes it. Now thus the cafes ftand, down to the 14th oi James: 
They are ^f/ and w, and a medium between them. But in Trin. 
14 Jac. I Rolie'sRep. 387. 3 Buljf, 204. S. C. Cokcy Chief Juf- 
ttce, and the whole court, in the cafe of Bacon yerfus H^aller^ 
held, agreeably tp Lle'tvellyn*% cafe, 3V;/i. 8 Jac. that ** from 
•* the date,*' and " from the day of the date," meant bqih exaSI 
Hit fame thing, and both were excluftve. » 

Thus it ftood then fox fettled law by thcfe two filemnly ad^^^ 
judged cafes^ that both meant exaBly the fame thing. So it ftooX 
likewife at the time of the publication of Cohens Commentary 
en Littletouj which was about ten years afterwards; and (c> 
clear was Lord Cokey in his opinion, that the point was fettled 
by thofe two judgments, that he adopts the judgment in po* . 
fitive words without reftridiion or qualification ; and in Co. Lit. 
46. b. he lays it down as text law, that both mean thcj^m^ thin^, 
and that both are exclufive. So it feems to have ftood down to TV//?, 
24 Car. I.*— At that time rpankind began to sevolt'at fuch a doc- 
trine. There, in the cafe of Cornrjh v. Cawfoy^ Aleyn^ 77. &tiU 
\\Z. S, C. in an a£lion of debt againft an executrix, the plain* 
tiff declared upon a Icafe, " from the day of the date" for fevcn 
years. The kafe was in thefe words : " From the day of the 
<* daie^* for the term of feven years, from henceforth next and iVw- 
mediately following^ with a great many o;her words. It was 
contended, that though ^^ from the day of il^e date*^ was exclu* 
ftvcy yet the words, "from henceforth, fe*^." being added, made 
it incluftve : and this was objefled as a variance Ixtween the de- 
claration and the deed. The cou^ left it to the jury : The jury 
threw it back upon the court, and brought in a fpecial verdiA 
ftating the leafe verbatim : And then the court held, that 
according to tliC authorities, ^^Jrom the day of the date*^ was ex* 
eh five \ and therefore, the plaintiff had miftaken his leafe. 
But at the fame time they feemed fhocked at its being fo : For 
fay the court, ^" if there was a queftion upon letters patent 

*« likp 
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** like BarwicV% cafe, to make the patent good, the jury might 1777. 

'* find they were made the laft kftant of the day." This they ■ 

abfervcd to get rid of the force of a wrong determination. Juft vV.>i 
To Sir Eardly fyUmot once did, in a cafe that came before him. ^"^^ ^ 
He left it to the jury to find that livery was made the laft mo- 
ment of the day.«»The authorities therefore of Coke Littleton, 
46. i. Bacon v. Waller *, and- Llewellyn v. Williams f , were • 3 Bulfi* 
at that time grumbled at, as being againft the fenfc of mankind, '^^^ ^^ 
againft convenience and againft juftice; and founded upon fub- 3^7* s,c. 
tieties that even the fchoolmen would have been afhamed of. i^%,^* 
The do£lrine they eftabliftied was, that both meant tht fame 
thing, and both were exclujive. With rcfpedl to their both mean* 
ing tht fame thing, unqueftionably they were right. For what 
lis '* the date ?** The date is a memorandum of the day when 
the deed was delivered : In Latin it is ** datum :** and <* datum 
** taji die '* is, delivered on fucb a day. Then in point of law, 
there is no fra£lion of a day: It is an iridivifible point. What 
is " the day of the date ?" It is " the day the deed is delivered.** 
** The date," therefore, being alfo defined to be the day the deed 
is delivered; " the date" and ** the day of the date" muft be 
the fame thing. The day of the date, is only a fuperfluous expref- 
fion. It is impofliblc in common fenfe to dillinguUh the one 
from the other. " Date" does not mean the hour or the minute, 
but the day of deliyery : And in law there is no fradlion of a day. 
—As to the other point, that " from*' fliall in all cafes be con- 
ftrucd to be exclufive, it is contrary to the common fignifica- 
tion of language : And for courts of juftice to determine words 
againft the intention of parties, and againft the generally re- 
ceived fenfe and acceptation of the words thcmfelves, is laying a 
fnare to entrap mankind. Ufage decides upon the force of lan- 
guage ; and with refpeft to this word, has imprinted on the un- 
dcrftandings of men in general, in their tranfaclions in life, the 
fenfe that I now put upon it : Whilft courts of law underftand 
it in a totally different fenfe. 

Thus it ftood down to the 6th year of William and Mary. A 
cafe then happened of confiderable prpperty, and not merely a 
queftion of pleadingj. It arofe upon a prebcndal leafe to com- lUattrr v. 
mence, from the date of the indenture. The fucceflbr wiQied to '^^» 3 ^-^•^;- 
avoid it on the ground ^f its being a leafe to commence infu- Rayn. .i^.. 
turo. The cafe was feveral times argued ; againjl the leafe, '^* 
upon the weight of authorities ; and in favour of it, upon tlie 
ground of the intention of the parties, " ut res nu'^is valfdt 
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fjTJ. ** quampereai.^ After fcvcral arguments, Treby^ Chief Ju(Urf> 

• at firft, from the ftrength of rcafon, was for fupporting the 

w/w Icafc ; and then, daggered by the weight of authorities, changed 
I)ake of hjg opinion : But when the judgment was given, he abfented 
himfclf. Powell ]Mmor J at firft followed the authorities; but 
afterwards came over to reafon ; and at laft it was agreed, by 
Neville and the two Powells^ that ** from the date" ought to be 
conftrued inclujive^ and therefore, that the Icafe was good. Now 
tho* there was fomething faid in the argument as to the diftinc- 
. tion between the date, and the day of the date, the authorities 
faid they were#they2im^; and yet this determination went to the 
matter of right in the queftion and fupport^ the leafe. 

The next cafe after this was Trin. ii Wm. 3. i Lord Raym. 
480. It was upon a policy of infurance dated the 3d September 
1697, upon the life of Sir Robert Howard^ for a year, ** from 
•* the day of the date" of the policy. Sir Robert died upon the 
- 3d of September 1698, atone o'clock in the morning : And Hot 
'■' Chief Juilice held, that^^m the day of the date was exclufive : But 
he held, that the infurer was liable, becaufe in law there is no 
fraflion of a day ; and Sir Robert died at one o'clock in the morn- 
ing, whereas to vacate the policy he (hould have lived till twelve 
o'clock at night. In that cafe there was no argument to be 
drawn from the fubJeSl matter \ for in the policy it was totally 
indifferent when it (hould begin : The argument rather was, 
that it (hould begin the day after. In the next place it would 
have included the infurance if it had begun that day. Lord 
Chief Juftice Holt feems to have confidered it as a favourable 
cafe for the infured ; othcrwifc he would not have had rccourfe 
to the old maxim of law, that there is no /ration of a day» He 
• I Salk. 44. cited a cafe * where it was held, that if a man lived to the eve 
^"^ of the anniverfary of his birth, no longer even than till one 

o'clock in the morning of that day, and made his will, by hav- 
ing touched the verge of the day, it was the fame as if he had 
compleated the whole day ; and the will was declared a good 
one. That exided as law ; but Holt in his application of 
it fumed it the other way. I look upon this cafe as of very 
- little authority ; there being no argument from the JubJeSt 
matter. 

Another cafe happened fincc, in HiL 4 Ann. Seigmreti verfin 
Nogutre'^2 Ld. Raym. 124 1. This cafe, though a very mate* 
rial cafe, was not cited in the Exchequer^ the prefcnt point not 
being the queftion litigated, but arifing out of fome collateral 

mattery 
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tnattcr; and therefore the indexes have not led counfel to it. 1777. 

It was upon a point of pleading ; and the whole court held, *• 

that to aver that a contraft was to commence " ivM the day ^^r/g, 
** of the date," was the fame thing as to aver that it confimcnccd ^^^^ ^ 
** from the day of the date." Holt^ Chief Jufticc faid, that " from 
*• the date" was incluftve\ and fo, was the fame as ** wUb the 
** date/' but that " from the day of the date" was excluftve.^* 
But Powell faid, that •< from the date," and " from the day of 
•* the date," had been adjudged to be the fame in the Common 
Pleas. That cafe in the Common Pleas is not to be found. It 
could not be the cafe of Hatter v. AJh. But all the court deter- 
mined, that ^^ from the day of the date" was the fame as tvith 
the day of the date, and incliifive. If " from the date^^ there- 
fore is incluftve^ it mu ft be the fame as " from the day of the date.'* 
I have been fupplied with another cafe this morning by Mr. 
Juftice AJlon : The name of it is Thompfon v. Vanbeek^ before 
Lord Hardwicie in Mich. 1736. It was an aftion brought upon 
an ufurious contract, and the queftion turned upon a point of 
pleading. The rule laid down by Lord Hardwicie in that cafe 
fhews that he went upon the fam^ principle, and reafoned ju(t 
as I do now \ that *^ the conftru£lion muft always depend upon 
« the fubjeft matter." 

N. B. Here, Mr. Juftice AJlon ftated this cafe from his own 
note as follows : Thcmpfon verfus Vanbeek was never determined > 
but as it ftood the cafe was this : It was an a£tion on the fta- 
tutc of ufury. The declaration faid " giving day of payment 
•* from the 26th." Upon the evidence it appeared, that the bond 
was given on the 27th. The queftion was, Whether, as the de- 
claration ftated «* giving day of payment from the 26th," this 
was a variance ? That depended upon whether the word ^^froni* 
(hould be conftrucd inclufiveoi the 26th, ox exclujive. What Lord 
Hardwicie f-iid was this : " The computation is to be made from 
** the time of the a£l done ;" and though there arc a variety of 
conftruftions of the word *^from^** yet it depends entirely upon 
the nature of the thing ; and that it (hould fo depend is the right 
rule. The confideration for the intereft paid, is giving day of pay- 
ment* I think it includes the day ; and my reafon is, that it would 
be a ftrange conftruftion to fay, that the day of payment fliall be 
antecedent to the time of advancing the money; fo ut res magis 
valeat quam per eat ^ it is incluftve. But the cafe was never decided. 
Thus ftood all the authorities down to the year 1743; a 
period of two hundred years; not much to the honour of the 
learned in Wejiminjlcr^hall, to cmbarraft a point which a 

plain 
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1777* P'^" "^^^ ^^ common fenfe and underftahding would have no 

m difficulty in conftruing. 

^Vfus There then happened a cafe of great litigation in the Excite-' 

Hoke of quer^ which arofe thus : Lord Pembroke had got 4.1eafe from the 
crown, of a fpot of ground in Privy Garden^ and had built a 
jhoufe upon it at a great expcnce. The Countefs of Portland had 
alfo a leafe of an adjoining fpot, and had built her houfe next 
to Lord Pembroke's. There was another houfe belonging to the 
Duchefs of Portland^ adjoining Lady Portland's \ all three held 
under the crown. Between the three tioufes and the river 
Thames^ there was a terrace, which had been part of the Queen's 
garden. Neither of them thought of applying for the terrace ; 
and it would have been thought invidious to have done fo. It 
was to be in common. — Upon the circumftance of this terrace. 
Lord Pembroke laid out a confiderable fum of money upon his- 
houfe. At the expiration, however, of her leafe, the Countefs of 
Por/Aiff J applied to renew \ a new leafe of fifty years was granted] 
in which, without notice to Lord Pembroke, (he got the terrac^= 
* infcrted and added. When Lord Pembroke heard of it he wa^^ 
,tnuch offended; but ftill more fp at the ufe that was made of it ^ 
for the Countefs planted trees, which if they had grown a[^ 
would have intercepted Lord Pembroke s view ; however feme 
fatality attended them, for they all died after a certain time- 
Lord Pembroke wanted to avoid this leafe ; not to take away Ladjr 
Portland's houfe, but to get back the terrace, and leave it in the 
(late it was before. Application was accordingly made to the 
officers of the crown about it •, and at lad the Attorney General 
was direfted to file an information for the terrace ; and an infor- 
mation was accordingly filed in the Exchequer, A variety of ob- 
je£lions were made to different flaws, fuppofed in the leafe; 
but the principal objeftion was founded upon the civil lift ad, 
1 Ann.Jl, I. c. 7. which direfts, that all leafes to be granted of 
any of the crown lands (hall be void, « unlefs made to commence 
** from the date or making'^ This leafe was made to commence 
" from tht day of the date ox making." Upon this it was ar- 
gued for the crown, " that the date, and the day of the making 
«« were incluftve, and that the adl of parliament had cxprefsly 
«* declared the leafe (hould be in thofc terms i but, lliTX from tb^ 
«* day^of the date was excluftve\ and therefore, the leafe was void 
«< for the variance." On the part of the Countefs it was con- 
tended, that " from the date," and " from the day of the date," 
were both the fame. Upon the argument, all the cafes were cited 
that'haye been now cited, except the two I luvc ipe^uoncd. • >1 

Sir 
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S\xThornas Parker zTidMx.^^ron Reynolds wtxtoio^\mo\\y^\i\i . i^^^. 
the obje£lion, that it was a void Icafc, becaufe it commenced infu^ - 

iut§. The two other Barons iwpc of a different opinion upon this J^^, 
point ;-but upon another point, they were of opinion the leafe was ^^}^^ <>^ 
void» Sir Thomas Parker and Mr. Baron Reynolds to the contrary; 
fo that, for diffierent reafons, they were all of opinion the leafe was 
void. Upon a cafe which happened in this court fince ♦, this •Doeexdimm 
cafe between Lord Pembroke and the Countcfs of Portland was ^yn«°" •^* 
mentioned. Upon memory, as the judgment appeared to me irt pra, 1S9. 
fo unfavourable a light, I took it for granted, that the court had ^ 

been as it were compelled by the weight and force of authorities. 
But now I will tell you why I change my opinion, after having 
determined the cafe of Doe verfus IVatton^ as I then did, out of a 
great veneration for Sir Thomas Parker^ and becaufe I did not care 
to fet up an opinion of my own mind againft a folemn judgment. 
^\x Thomas Parker intending to favour the world with the publi* 
cation of fome cafes that were adjudged in his time, he did me 
the honour to defire I would perufe them. I have done fo \ and 
reading a yery elaborate report of the Countefs of Portland's cafe, 
brought back to me, in a regular view, the whole do£lrine upon 
the prefcnt fubjeft. There I faw how the authorities ftood ; how 
the reafoning ftood ; and I likewife found another thing mentioned 
in that cafe, which fcems to me not to have been properly ar- 
gued at the bar by the counf^i in fupport of the leafe. It is 
this: The parties concerned had fearched all the leafcs from thef 
time of the civil lift aft, down to the moment of that, uport 
which the queftion was then in agitation ; and they were nearly 
half the one way and half the other; eighty were granted " from 
** the date or making," and above fcventy ** from the day of the 
** date or making." All thefe leafes had paficd the great feal, 
and likewife the feal of the Exchequer. The argument drawn 
from this circumftancc was, that ufage fhoukl get the better and 
prevail "over the aft of parliament; which was in faft an admif- 
fion at the fame time by implication, that " from the day of 
«* the date" was contrary to the aft. It ftruck me in a different 
light} which is, that the queftion turned upon the conftruftion 
of the Engltjb words, and what fenfe they bore. If I was right, 
nothing can be fo ftrong as that all the officers of the crown 
who had been concerned in ms^king thefe leafes looked upon the 
words as fynonimous, and fufftred them to pafs and repafs un- 
noticed. It is demonftration, that by ufing hoth indifferent ly^ 
they underftood them to be both the fame thing. 

Vol. IL X I men- 
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X^nn. I mentioned this to Sir Thomas Porker^ and found my opinion 
■ fupported by Sir Eardly Wilmot. Sir Thomas Parker^ with that 

^^Ari candour which aiways accompanies great abilities, gave fo far 
Duke of way to it, that he had doubts upon the determination: He 
therefore fupprefled the report of. The Attorney General vnfus 
the Countefs of Portland. And I would not have produced it 
upon this occafion, but that he has given me leave to mentba 
his name as approving of the prefent determination : This re- 
lieves me from the difficulty I (hould have had in differing from 
his authority* 

To conclude : The ground of the opintorr and judgment 
which I now deliver ia, that ^front^ may in the vulgar ufe, and 
even in the.ftri£t propriety of language, mean either inclufivt or 
fxclufive : That the parties neceflarily underftood and ufed it 
in that fenfe which made their deed effe^iual: That courts of 
juftice are to conftrue the words of parties fo as to efie£luate their 
deeds, and not to deftroy them ^ more efpecially where the 
words themfelves abftraftedly may admit of either meaning. 

If there were nothing more \n the queftion, than that all the 
law officers concerned, had, in the abovementioned cafes, con- 
fidered the two expreffions as fynonimeus ; that would be fuffi- 
cient to guide my opinion. Therefore let there be judgment 
for the plaintiff. 

I (hould fay further, that inftantly, upon what paffed between 
Sir Thomas Parker and myfelf, I acquainted fome of the coun- 
fel at the bar that there was a change of opinion, as to the au- 
thority of the cafe in the Exchequer, 
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kfik verfta Benjamin Cholsey. MmHtPf 

^H£ defendant had been conWded of grofs perjury^ before ifinoflend. 
a cdmmittee of the Honfe of Cbmmon$, fitting upon the 5[ ^S^]}^^ 
Hindon eledion; and when brought up for judgment in this eeive reru* 
fcourt, wad fcntcnced to bfc fet In the pillory at Hittion. A rule jTo^rl^X 
^d thereupon made upon the marfhal to carry him down to 'p'^^^ ^f* 
Hindon f and upon the (heriflFof WUts^ to fet him in the pillorj. xy\ tbe/n* 
The tipftaflF accordingly carried the defendant down ; and hating ^touZ^t^ 
. done foy applied to Mr; Bnkfoiri^ the profecutor^ to be repaid ^^ tipAa^ 
his expenceg, and alfo for a cooipenfation for his trouble ; the e^!enthe1i»« 
whole deniand amounting to five guineas, which Mr. Bechford **^"y ^*- 
refufed to pay. A rule was therefore moved for and made rying Aich 
upon himi •« to (hew caufe why he (hould not forthwith pay ^n<'««M-' 
*< the faid Hollowajy the tipftaflF, his &id expences, ^r." 

Mr. Dunning now (hewed caufe^ and infifted that the profe- 
Cutor Was in no tefpeft liable t6 this charge. That the proper 
mode was fot thfc mar(hal to receive the amount of the e^pences 
aQually incuned, and the fee for the tipftaff's trouble, if he 
Were entitled to any^ from the (heriiFof the county to which the 
defendant had been carried, and for the (heriff* to reimburfe him* 
felf by charging the whole to the county. 

Mr. Wdllacty contra, in fupport of the rule, faid^ it had always 
been the conftaiit pra^ice, where perfofis were pilloried in Mid" 
dkfexi (oi the profecUt6r t6 bear all the charges attending the 
eiecution of the fentenee ; ^nd there could be no reaCon there- 
fore why the profecutor fliOttld to( ifl like mannet defray the 

exf CQctB iti this caft. 

Xa The 
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1 77^- ^^ loading thefaid tea into the carty or any other evidence what? 
— foever in proof thereof; nor did he prove that the duties charge. 

A.KX 

verfus ^^^^ upon the faid tea, had been ever paid or fecured, as by law 
W^*-** th^y ought to have been. 

Upc^n (hewing caufe again(t the above rule, fo much of the con* 
vi£^ion a^ related to the penalty of tr^Ue the pal^e of the tea, 
was qua/bt4\ but the refti a^ to the condemnation of the tea and 
the cart and horfes, was adjudged good. 

N. B. It feemed to be thp opinion of Mr. Davenport^ who 
was of counfel for thp defendant, that a conviction couid not be 
adjudged bad in part, and good for the reft. But for the benefit 
pf his client, he confented to this mode of accommodating the 
difpute y and a rule v^as according inade a$ abo^e. 



Sgmeda^. Da GoSTA Ver/uS JON^JS. 

Anaaion THIS ws^s an adion pf ajfutnffit^ upon a wager between 

nlJonT ^** *^ plaintiff and the defendant, upon the fcx of Monfteur J> 

nfoiuHtary Chevalier UEoti ; and ^yho was fo defcribed in the declaration, 

twfcn two which ftated, that the defendant on the 4th of 05lober 1 771, in 

irdiffetent GonHdcration that the plaintiff would then and there pay him 

thc/^r of a fevtntj-five guineas, undertook to pay to the plaintiff three hun^ 
rend a^^*' dred pounds, in cafe the Chevalier ftiould at an j time prove to be a 

man j having Jemale* 

continuing 1 here were other general counts for money lent, money laid 
to a6t, as Qut and expended for the ufe of the defendant, and nrioney had 
rioui public and received by the defendant to the ufdrof the plaintiff. Plea, 
l^BcSufc Non affUmpftt.-^Tlit caufe was tried before Lord Mansfield zX 
fuchcn- Guildhall, at the fitting* after Michaelmas T^xm, 1 777, when 
tolwf^"/' ^^^ j"ry ^ound a verdift for the plaintiff, damage? 306/. cofts 
rvideree. ^qj., — Mr. Bearcfofty of counfel for the defendant, had moved on 
tendb to J.J- the fecond day of this term to arrefi the Judgment; and if he 
p^t! w'v/^ ihould not fucceed in that, then that the defendant might be at 
«/;//»/, and 0/ liberty to y?^iy the proceedings; and obtained a rule to (hew 
wJJency of caufc. This motton was grounded upon an objedion he took 
t^idn,c€ is at the trial, that the plaintiff ought not to recover, becaofe it 
to it^ being was a wagcr upon a queftipn tending to introduce indecent evi* 
wh?r7?t'i8 ^i?"^^? '^° ^^^5 it was anfwered, that the objeftion, if founded 
ii€Cffury to at all, appeared upon the record; and Iiord Mansfield being of that 
ofanWor opinion^ the objedtion was then over-ruled. Afterwards, on 
'^f Ti/^/aoy the 27th of January, in this term, Lord Mansfield men- 
tioned this cafe^ and applying to Mr. Bearcroft, faid^ he under- 

ftoad 
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ftood his on/y objefiion was, that the quellion led to indecent 1778. 

evidence. But his Lordfliip added, ** there is another ground^ ■ 

** which docs not appear fo ftrong upon the record as upon the Jj^r^^ 

** evidence j which is, that it materially afFefts the intereft of a Jones. 

" third perfon. If I am right in that objcftion, the plaintiff ought 

" to have been nonfuited. Therefore I mention it, that you may 

*^ move for a new trial at the fame time, and fo take in the whole 

'* of the queftion."— This addition was accordingly made to the 

rule* 

Mr. WaUaciy Mr. Buller^ and Mr. Dunning now (hewed caufe, 
9n4 argued, that by the law of England^ wagers upon every pof- 
fibie fubje£t are lawful ^ fuch only accepted, as are fpecially pro- 
hibiti^d by poiitive (latute : viz. wagering policies upon Oiips^ 
ts^c, intereft or no intereft, and fuch as are made void by the 
ftatutes againft gaming. But even thefe were lawful antecedent 
to the ftatutes that reftrain them. Every other fubjeft there- 
fore, remains open to this fpeices of contract, as it did at com- 
mon law. And there, whether the parties were interefted or 
not, was totiilly immaterial. But if it were material in this 
cafe, the parties certainly were interefted from the moment of 
fubfcribing to the policy. A"y objcftion, however, to the lega- 
lity of a wager is idle, wjien it is coniidered, that even courts 
of juftice have adopted it as a form of legal proceeding, and try 
all feigned iffues in that fhape, The fmgle queftion therefore, 
is. Whether thc^x of a perfon is an improper fubje6t of a wager? 
And I ft. As to the objeflion, that it tends to introduce f/i^#r^fi/ 
/indence : No doubt, many fuch wagers have exifted. Infurancel 
upon the fex of children unborn^ arc firequent, Mafter Holford*% 
policy upon Lady Lade^^ child^ if it had been brought to trial, 
would equally have led to indecent evidence ; But no one ever 
thought it void, or objectionable on th^t account. In pedigrees^ 
it is not uncommon for the fame foxt of evidence to arife, Sup- 
pofe a wager, whether a particular aQ was done by a man or a 
woman ; or a iife infurancef with an exception as to a particular 
difeafe ; the difcuflion of thefe, and many other fubjedis might 
involve the greateft indecency. But courts of juftice do not 
rejefl the contrads of parties, becaufe the fobjeA matter of them 
happens to be indecent or indecorous. What can be a greater 
violation of all decorum, than for two fons to run their fa- 
thers' lives againft each other ; And yet the cafe of the Earl of 
Jdarch V. Pigot^ Trin. 1 1 Geo, j.* was entertained, and folemn- 
ly adjudged in this court, in favour of the contraft, without 

* Since reported, 5 Burr* a,8o2. 

X 4 ^ thought 



731 HILARY TERM xSGHOiGEm. B.R. 

l^^?. a thought pr idea of its being liable to any fuch objedion. 
~--; In the cafe ol Jones v. Randall^ Hit. 14 Geo. 'z. B. -R.* which 

Da CotTA "^ , r /. . 7 

ver/us was a wager upon the event of a fuit then depending, and part 
*ivZy' b^^^^ before the Houfe of Lords, the obje£lion of its being ^a/f- 
tra bonos mores applied in the (Ironged manner poflible ; becaufe 
the effential requiiite to the validity of a wager, namely, that 
there fhould be an equal chance of winning or lofing, could 
ojily ezift in that cafe upon the fuppofition, that the houfe were 
fo ignorant as not to know the law, or, knowing it, were fo pro- 
fligate as to decide * contrary to law. But the court were dear 
in over-ruling the objection, and confirmed the contract. Here, 
however, the obje£^ion is not even warranted by the iz6t. For 
the fttbje£t matter was not only capable of being proved, but 
has been proved in three fucceflive trials, without indecent evidence. 
The time to have obje£ted would have been, when any fuch 
evidence appeared ; not becaufe it pofllbly might appear. There 
is nothing therefore iu this objcflion ; and if there were, it is 
in this cafe premature, adly. As to the poilibility of its afft^^ 
ing the interej} of a third perjon \ that obje^ion, perhaps, may 
hold, where the proceedings arc merely fiftitious or coUudve, 
and where they are fet on foot for up other purpofe th^n to injure 
a third perfon who is innocent ; as in MuilmarC% cafe f . But the 
ground upon which the court interferes in fuch a cafe is, that 
the proceedings are a contempt of the court; and thercforej at 
the iudance of the party liable to be injured, the court will 
(lay them and puniih the contempt. So, if this had been a 
mere contrivance to affe6l an innocent perfon, the court might 
have confidered it as a contempt. But the cafes are totally dif* 
ferent. This is a fair bonaJid,e wager, made no lefs thap ten 
years ago, without the fmalleft intention of aSe£king the Qheva* 
Her UEon in the flighted degree. The filence of the parties 
till this time, clearly (liews that : And even now, the aAion 
would not have been brought to trial, but for the evidence fur* 
niflied by the Chevalier herfelf in her difpute with Detnorand. 
But in what manner can it affedi her ? There is nothing cri- 
minal in having aflumed the habit or the form and chara&er 
of a man, and having fought the battles of her country or ferved 
it as a n)ini(ler of (late. But if it is criminal, the confequences 
arifing from ic arp the tStO, of her own condu£l. She ha^ 
t impofed upoi| the world by afTuming a charaAer that did not 
belong to her *, and therpforp ought iiot \o be pro^edled in con? 

•)■ Reported In Cafes /r«s/. ^tfricoi«Er, a 37. 
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tinuing the cheat. So that, either viy^ the ol]je&on falls to iijZ. 
the ground. And if the Chevalier coiild not avail herfdf of it^ 



a fortiori the defends nt, who is axl indifferent perfen, can&of. J^S!^^ 
But is it not every day's pra£llce for tUrd perfons to be afieGked^ Joh^j. 
and very materially fo» by trials in the common and ordinary 
courfe of juftiee ? What could be more painful to a father, than 
to have a \(rager upon his own life laid by his fod, publicly can^* 
vafled and difcuflcd in a court of juftiee i A wager was lately 
tried upon the place of nativity of the Duchefs of &tmi/Unw(i 
her fifter, whether it was in England or Ireland i which prodnced 
an enquiry that afcertaincd their ages : A very ferious inconve- 
nience probably to them, but it would have been no ground for 
Haying the regular proceedings of a coutt of juftiee. But here 
the obje£iion itfelf fails, becaufe all the public characters which 
the Chevalier has filled, are paft. As there is no fubftantial ob« 
je£Uon therefore, either upon principle or authority, nor any 
founded in fad^, to bar the plaintiff's right of a£lion in this 
cafe, the verdI6l ought to ftand, and the rule be difcharged. 

Mr. Bearcroft and Mr. T Cowper, contra^ in fupport of the 
rule.^There is fufficient foundation for ftaying the proceeding9 
upon both objediions ; and the ground is this : that to permit 
fuch a wager to be difcuffed in a court of juftiee, is contra bonoi 
mores, i. It tends to introduce indecent evidence, where it is 
not neceffary for the purpofe either of civil or criminal juftiee^ 
upon .a queftion in which the parties have no intereft whatever 
but of their own creating. 2. It tends to violate the peace of 
{(Dciefy by exhibiting a third perfon, who is innocent, in a ridi« 
culous and i:onteipptible light to all the world, and to break in 
upon his private comfort and peace of mind. Wagers of this 
kind are in themfelves a national difgrace. Ought it to be en- 
dured in any country, that two perfons ihall lay a wager upon an 
indecent fubje£l, and then call upon the higheft court of juftiee 
in the kingdom to determine fo improper a queftion ? To obviate 
this'obje£iion it has been faid, that in point of fa£l no indecent 
evidence was given in this cafe : But that is not ftri£Uy fo. The 
t|rial certainly was, and in tlie nature of it could not but be, inde- 
cent. And it is i|pon that the obje£iion turns : Not, Whether the 
language of the witneffes, or the mode of conduding the trial, 
was indecent ; but, Whether the nature of the fubjefl was fuch, 
t)iat the moft guarded caution and warinefs in the mode of ex- 
pf effioui could not prevent indecent ideas from ariCng out of the 
f^ufe ? Where the purpofes of public juftiee require that in- 
decent 
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1778. decent eTidencc fhould be given, as upon an indi£lment for % 
rape» the coiirt mull of heceffity fubmit to the inconvenience ; 



w>i'^ otherwife crimes would go unpuniflied, and offenders efcape. 
Jowai. . Soj'if necefTiry to the decifion of private wrongs, or to the right* 
of individiiafs. Mr. Judice Burnet therefore was clearly wrongs 
(and it is not difputed that he was fo,) in refufing to try the a£lion 
of defamation before him, in which a woman charged a man 
with having proclaimed to the world that (he had a dcfed in a 
particular part of her body. The defendant by way of plea jufr 
tified, averring that it was true (lie had fuch a defeft. When 
the caufe was called on, Mr. Juftice Burnet threw the record 
out of court. But the plaintiff was an injured per(bn : Therefore 
he certainly ought to have entertained the fuit. — Suppofe a quef" 
tion were to arife upon the right of inheritance of an hermaphrom 
dite^ whoy Lord Coke fays, ** fhall be heir, either as male otfe" 
• Co.Titt.z. " fftaiey according to that fcx which prevails*." For the fake of 
*• »9' ^» private juftice it would be neceffary to hear and" decide upon the 
' facV. So, in the cafe of a particular difeafe excepted out of a policy 
for life. But not, if it were a mere voluntary wager, whether 
fuch a perfon were an hermaphrodite, or had a particular diforder. 
No more would the court tolerate a wager, as to the caufe why 
a married woman did not breed. And numberlefs other in* 
ftances might be put. So palpable is the objeflion, that it is 
impoflible to illuftrate it by particular cafes without falling into 
indecency. 2. It affe£ls the peace and comfort of a third per» 
fon, and, as fuch, the peace of fociety. The cafes to which 
this has been compared, bear no fimiiitude to it. There is no 
ridicule attending a wager upon the fex of an unborn child. In 
the cafe of the Earl of March verfus Pigott^ the reproach did 
not fall upon thofe who were the fubjeft of the wager, but upon 
the parties themfelves who laid it. — Jones v. Randal was a hedg- 
ing wager by a party who was interefted ; it refle£led on no- 
body : Tiie event was quite uncertain ; and the court determine^ 
that there was no objedlion to it, cither in morality or policy. 
(Lord Jl/j/ix^^A/.— Never was a queftion more doubtful how it 
would be decided till it was aftually determined.) But in this 
cafe, the intereft of D'Eon^ as well as his private feelings, arc 
nioft materially affcftcd. By the invcftigation of his fcx he may 
be expofed to ridicule and contempt : And if, as was affumed in 
the argument, it goes to prove him an impoftor, it is adding in- 
famy to ridicule. It can jiever be, that mere volunteers in a 
wager (hall be permitted wantonly to expofe to the public view 

every 
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/Kvery icfcGt and imperfe£lion of tbofe they think fit to felefi for 1778. 
the purpofir j and» in aid of the enquiry, difturb the peace of whole ■» 

families, by calling confidential friends, profeffional attendants, ^\^^^ 
near relations and neceflary attendants to give teftimony of the' Joms. 
fa£l«'^-Therefore| upon principles of juftice, the court will now 
do what ought to have been done at the trial, and allow the ob^ 
jeAion. 

Lord Maksfield.— This cafe, upon the trial of the firft 
caufe, made a great noife all over Europe : And foon afterwards 
I'own I was forry, that the anfwer given to the objcdion made at 
the trial, <* that it appeared upon the record," had been fo haftily - 
given way to by me. I was forry that the nature of the a&ion 
bad not been more fully confidered. I was forry for another 
thing } that the witneffcs who vmxt fubpcenaed had not been told 
thqr might refufe to give evidence if they pleafed. fiut no ob« 
JcAion was made on their behalf by the counfel for the defend* 
ant, nor did any of themfelves apply for protedion, or heGtate to 
finfwer. I have fince heard that many of them were confidential 
perfons, fervants, and otherei employed in th6 way of their pro- 
fcflioa and bufinefs. Had any of them demurred, it would 
have opened the nature of the a£tion. That two men by laying 
a wager concerning a third pcrfon, might compel his phyficiansj 
relations, and fenrants, to difclofe what they knew relative to the 
fubjeA matter of that wager, would have been an alarming pro« 
pofition; xhp bare ftating it would have (lartled. Indeed, 
the objeiftion being put upon the general crude ground of the 
caufe leading to indecent evidence, and not upon the fpecial na« 
ture of this cafe, did not (Irike me. For indecency of evidence 
is no obje£tion to its being received, where it is neceflary to the 
decifion of a civil or criminal right : And upon that grdund, we 
think Mr. Juftice Burnet did wrong, in rcjefting the cafe that 
came before him ^ for there, the party had received an injury. 
But if it hs^d been an aftion upon a wager^ Whether fuch a 
woman had fuch a defeat or infirmity ? it would have been 
nearly the prefent cafe. IndiflFerent wagers upon indifferent 
matters, without intereft to either, of the parties, are certainly 
allowed by the law of this country,^ fo far as they have not 
been reftrained by particular a£ls of parliament : And the re- 
ftraints impofed in particular cafes, fupport the general rule. For 
M^here parliament interpofes and fays, ** unlefs you hare an in« 
<< tereft in fuch a cafe, any wager or infurance upon it (hall be 
II void a^nd of no efie£t -," it implies^ that in cafes not fpecially 

prohibited 
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ITji. prohibited by hQl of parliament) parties may wager or infure at 
picafore. And this fpecics of contra£k has, in h€t, gone to an 



\erfos ^ extent that is much to be complained of. Whether it would tiot 
joMu. i|3|^e been better policy to have treated all wagers originally as 
gaming iontrdHs^ and fo have held them void> is now too Imte to 
iiifcufs : They have too long and too often been held good and 
valid contrads. Biit notwithftanding they have been fo gene« 
rally entertained, diere muft be a variety of inftances where the 
voiantary a& of two indiflerent parties, by laying a wager, 
ftall not be jpermitted to form a ground for an a^ion or a judi- 
cial proceeding in a court of juftice. Supppfe a wager between 
two people, that one of tbim^ or that a third perfon, fliall do a 
ertminal a£l. To go from ftrongcr cafes to thofe that are left 
ftf ong. <* I lay you a wager you do not bea^ fuch a perfen» 
^^ You lay that you will.*' Such a wager would be void: Bf« 
caufe St is an incitement to a breach of the peace. Suppofe the 
fubje£t matter of a wager were a violation of chaftity, or an im« 
moanX a£kion : ^* I lay I feduce fuch a woman." Would a couiC 
pf juftice entertain an adion upon fuch a wager ? Moft dearly 
not 'y becaufe it is an incitement to immorality. Suppofe a wa- 
ger upon a {ubjed contra bonos mores, like the cafe of Sir Cbarks 
Sedley : Would a court of juftice try 9 wager that incites to fuch 
indecency ? It may be faid, there ire no adjudged cafes \ bat 
you offend ^ you mifl>ehave by laying fuch a wager. To come 
nearer to the point ; Suppofe a wager that affe£^s the intercR or 
the feelings of a third perfon \ which is one of the grounds up- 
on which the motion for a new trial in this cafe has been argued. 
For inftance: That fuch a woman has committed adulter/. 
Would a court of jufl^ce try the adultery in an a£lion upon fuch 
a wager ? Or, a wager that an unmarried woman has had a baf- 
tard« Would you try that ? Would it be endured ? Moft unquef- 
tionably it would not* Becaufe it is not only an injury to a third 
perfon, but it difturbs the peace of fociety \ and in either of 
thefe two laft cafes, the party to be affeded by it would have a 
right to (ay. How dare, you bring my name in queftion ? If a 
£i^/fi complains of adultery. He (hall be allowed to try it ; be* 
caufe he is a party injured* So, if it be necejfary to juftice^ to 
try whether fuch a one is a baftard ; it (hall be tried. 3ut third 
perfons^ merely for the purpofe of laying a wager, (hall not thus 
wantonly expofe others to ridicule^ ai;d lib^} them under thQ 
fprm of an a£lion. 

We then come tp the prefent cafe, which is (hortly this 1 
Here is a |^rfon who appears to all the world to be a man •, is 

itatc4 
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fiaCed upon the record to be " Monfitur Le Chevalier P*Eon'y* 177*- 
has aded in that charaAer in a variety of capacities ; and has his — ■ ' ** 
Teafons and advantages in fo appearing. Shall two indifferent ^grjut 
people, by a wager between themfelves, injure him fo, as to try J®**!** 
in an aftion upon that wager. Whether (as was faid in the argu* 
ment) he is a cheat and impoftor ? or, (hew that he is a woman,- 
and be allowed to fubpcena all his intimate friends, and confi- 
dential attendants, to give evidence that will expofe him all over 
Europe T It is monftrous to ftate. It is a difgrace to judicature. 
And if the Chevalier^ by application to the court or otherwife, 
had come and faid, ^ here is a villainous wager laid to injure me ; 
'* I pray the court, as a third perfon whofe interefl it afFe^is, to 
^ ftop it^** the court would inftantly have done it : Upon the fame 
principle as the court (layed the proceedings, upon the appKca- 
tioD of Mr. Muilman^ in the cafe of Coxe v. Phillips^. Wherever * ^^/ f^ 
a queftion arifes upon a real matter of right, though the in- i^^*^ 
tereft of third perfons, not parties, may be aSe£^ed by it, it 
ifaall be tried. — ^If a witnefs lays a wager upon the fubjeA matter 
in difpute between a third perfon, it does not affeA his evidence 
fo as to defeat either party of it. 

I think the other ground is material. The queftion is upon 
the fex of a perfon, to the appearance of all the world, a man ; 
and who, for reafons of his own, thinks proper to keep his fex a 
fecret. The medium of proof upon fuch a queftion muft arife 
from the circumftances that diftinguifh the fexes. This necef- ' 
farily tends to introduce all the indecent evidence fuch an en- 
quiry can involve. Suppofe two perfons were to lay a wager 
upon a mark or defedl in a woman's body. Will the court fay 
they would fuffer her chambermaid to be called, to give evidence 
upon fuch a queftion. — The cafe mentioned in the argument, of 
an infurance by two fons upon the lives of their refpedlive fa- 
thers, and other cafes, where the life of one perfon is run againft 
another, are not cafes that injure or affe£l the individuals who 
happen to be made the fubjeft of fuch wagers. They are no re- 
flexion or injury to them. So, a wager whether the next child 
Ihall be a boy or a girl, hurts no one. But the prefent cafe is in- 
decent in itfelf, and manifeftly a grofs injury to a third perfon ; 
therefore, ought not to be endured. We chink the objedion ap- 
pears fufficiently upon the record, and that there is ground 
enough upon thefe allegations to arreft the judgment. 

The three other judges concurred. 

Per cur. Rule for arrefting the judgment abfolute. 
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Ute Uf. Roebuck et aU verfus Hammerton. 

A policy HTHIS was an zQtxon upon another wager in the form of i 
^Tof a MTw policy on the fame fubjc£l as the preceding cafe, with thii 

ion, is a difierence only; that it was made fubfequent to the flat 
f^qf^ 14 Geo* 3« r. 48. by which/ '< all infurances upon lives^ or 
within the «« any ether event or events, without interefi in the patties, arc 
Cm. 3. '^ made null and void.** The queftion referred therefore at tbe 
''^* trial, was, Whether this were a policy within the afti.and 

if the court (hould be of opinion that it was, then a nonfoit 
was to be entered. Mr. JBuller accordingly moved the /eeond 
day of this term, that the verdid given for the plaintiff might 
be vacated, and that a judgment of nonfuit might be entered 
inftead} and for leave to move in arreft of judgment, and to 
day the proceedings if his firft motion did not fucceed.— 
Lord Mansfield^ after delivering his opinion in T)a Cofta verTof 
Jones^ *< that the objection fu0iciently appeared upon the re- 
^< cord," faid, << that made it unneceflary to go into the qoe(> 
^' tion, Whether this were a policy within the above ftatute y 
* therefore, a nonfuit ought to be entered." But the counfel for 
the plaintiffs, on account of the cofls, prajing to be heard upon 
it, the 'court permitted them to enter into the argument. They 
infifted that the ftatute did not extend to this cafe ; that it was 
not only not a policy, but the fubje£l matter itfelf was incapable 
of infurance i and that the nature of the a£l, not the form of the 
inftrument, ought to decide. But this was a mere wager reduced 
into writing, not upon znj future contingency, but upon a h& 
then exiting ; and therefore, to conftrue it a policy within the 
meaning of the ftatute, would be to extend the vi€t to all wagers, 
where the parties for greater fecurity might think proper to re- 
duce them into writing. Lord Mansfield ftopped the counfel 
for the defendant, faying, it was too clear to give themfelves 
any trouble. The parties themfelves have called it a policy, k 
is indorfed a policy, opened as a policy ; and any number <tf 
perfons whatever might have fubfcribed it as fuch. Therefore 
it is clearly witliin the a£l *, and a nonfuit ought to be entered. 

Per cur^ I^et a nonfuit be ratero4 
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Knight wr/us BAte. ^jhm, juf. 

ticc, ahfcnt. 

TTHIS was an iffuc to try whether the dcfcndanti as owner J^^**^ 

of a certain mefluage and lands, was entitled to an allot- if a feature 
mentof land upon Broadwaters Common^ in the county of WV- |^»" aJiomn.«: 
^/r.—— The defendant pleaded a private aA of parliament^ within a 
15 GeQ. 3. c. 25. for dividing and allotting the common and I^^^jJ^j}. 
wafte lands in the manor and parifh of WolverUy in th^ county puted 
of Worctfiir\ by which a£l, commiflioners arc appointed for be*i^Jdby 
afcertaining claims ; and that by a claufe in the a£l it is pro- ^ ^^^'gn^d if- 
Tided, that if their award is made in November^ Dfcember^ Janu- iimit the 
•fj, Fekruarj^ or March^ any perfpn diflatisfied with fuch deter- \^^^^ 
mination, may bring their a3ion in the form of a feigned iflue ^uch aaion^ 
within fix months, and try their claims at the ift, 2d, or 3d af- ^^)^. ^^ 
fizes nex: after fuch determination : And in cafe of no fuch ac. «<^ion 
tion brought, commenced, or proceeded in within the times agallfa^a 
aforefaid, then, fuch order of the commiflioners is to be final, ^opyhodr 
That the defendant's father was entitled to a copyhold, and 'xiabafe^h^ 
claimed a ftiarc of common in refpcd of fuch his copyhold cf- mulJ*^/^ 
tatc. That a difputc arofe between him and the plaintiff ^'V''*- 
touching his right ; and that the commiflioners upon examina- /^v, ^v^,,^ 
tion of witneflTes awarded in favour of him on the 12th Auguff-fi'^^'^^s 

* y* after tlic 

1775, That on the 8th of November 1775, a latttat was taken piaintiflfhas 
9ut by the plaintiff to try the right. That on the 29th of No- "jZVi^l^^. 
vember 1775, Batey the father, died: Upon whofe death the fhthcirbe 
writ abated. That the copyhold eftate defcended to the defend- tiinongaf. 
anty and he entered as heir at law to his father, of which the tfc that 
plaintiff had notice* That the plaintiff did not within £\x months 
after the award, or within fix months after he had notice of the 
death of the faid Bate^ the father, and of the premifes defcend- 
ing to the defendant, commence his adion and try it within three 
afEfesw-^The plaintiff replied {proteJUng he had no notice of the 
defcent to the defendant, protefling alfo that the defendant 
wilfully negleAcd being admitted tenant of the copyhold) that 
the defendant was not admitted tcmnt of the eflate till the loth 
of OBober T776, and that the plaintiff did, within fix months 
after he was fo admitted, commence his adlion. Demurrer % 
and joinder in demurrer. 

Mr. Leycejler^ for the defendant, flated the queflion to be, 
Whether the a£lion was commenced within time ? which, he 
(sud^ depended upon whether the fix monthsi limited by the 

15 ilatutc 
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1778. ftatute were to be computed from the 'time of the anceftor's death, 
»■ - or from the time of the heir*s admittance \ and he contended they 

'^w/JI^ ought to be computed from the death of the anceftor. He faid^ 
Bats, it waft clearly fettled, that an heit upon whom a copyhold de* 
fcends, U as perfeA tenant, and as compleatly in poflelfion of 
the Iand» as to T^Jtrangers, by the defcent, as . if he were in 
by admittance. Co. Comp. Cop.feR. 41. He may enter, take 
the profits, and maintain trcfpafs. Simpfon verfas Gillion, Noj^ 
172. C/ark V. Pennjfatber, 4 Co. 23. S. P. He may bring ejcQ- 
' ment or alien* Rumfty verfus Eves^ i Leon. 1 00. In a word, he is 
liable to all duties, and entitled to all advantages, as well before 
as after admittance ; which is only a matter between him and 
the lord to entitle the lord to his fine ; but as to all other per- 
fons, it is indifferent.*-«A$ to the proteftation of the plaintiflF 
that he had no notice of the defcent, aAual notice is in no cafe 
neceflary* The entry and poffeffion of the tenant are zQtz of fuf- 
ficieat notoriety in copyhold as well as in freehold cafes, to 
make it incumbent upon all perfons concerned, to take notice ; 
and indeed moie fo than admittance, itfelf : becaufe, that is 
only a private ceremony at the lord's court. Buty fecond/y, fup* 
pofing admittance neceflary, dill the zSdon in this cafe is not 
brought in time i but as the writ abated by the death of the 
anceftor, the plaintiff (hould immediately, upon tlie admiflion 
of the defendant, have continued it by Journey*! accounts^ and 
purfued it with due diligence. Spencer*^ cafe, 6 Co. 10. Winch. 
82. I Lutvj. 287. I Ld. Raym. 283. Wilcox y. Huggins^ 2 S/r. 
907. Fitz. Gib. 170. S. C. The general rule laid down by all 
thofe authorities is, that wherever a fuit is continued by Journefs 
accounts^ it mud be done recently^ and within a reafonable time. 
But in this cafe, the plaintifi^ has not ufed due diligence \ and 
though particular circumftances may excufe, yet as the plaintiff 
mud have been fully prepared, (having before brought his aftion 
againd the defendant's father,) there can be no fpecial reafon 
alfigned to judify his delay, which has been injurious to all par- 
ties ; and therefore the defendant ought to have judgment. 

Mr. Bower^ contra^ for the plaintiflF, dated, that the plaintiff 
had fued out writs againd three other defendants in three feveral 
a£lions, depending precifely upon the fame quedion as the 
adion brought againd the defendant's ancedor. That in the 
fird of thefe three caufes, a verdi£l at the trial pafled for the 
plaintiflF; upon which, a verdi£t by confent was taken for him 
in the other two ; and that probably would have been the cafe 

II in 
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In the a£lion againft the defendant's ance{tor> if it had not been 177^. 

abated by his death ; the right being fully determined by the — 

Verdift in \\xt firft caufe. Therefore, the judice of the cafe wa« ^erju» ' 
clearly with the plaintiffl — As to the queftions arifing lipoii the Patx> 
demurrer, he infilled, ttiat the pofitioii laid down by Mr. 
Lfycefier, that the heir of a copyholder is tenant to all intents 
before admittance, waii by no means eilabli&ed by Lord Cohe irl 
the latitude contended for. So far he was ready to admit, that 
the hc'iT is confidered as tenant againft all iarong^dosrs : but that 
is from the necejftty of the cafe \ becaufe the title muft be ill 
fomehody^ and it clearly is not in the lord. So, in fome cafes he ^ 
may alien before admittance ; becaufe it may be uncertain wheii 
a court will be held. But if he wilfully ncgledl to be admit* 
ted, he Qiall not ; and fo it was exprefsly agreed in i Leon. loo. 
That t^i^ is alfo \\\ point to (hew, that a ftranger is not t)ound 

ft ' * * 

to take notice of the heir as tenant before admittance. But here 

moft clearly tie could not ; becaufe this afllbxi muft be broUght 

againft the onvner^ not againft the occupier ; therefore, till admit- 

. tance; a ftrangcr could not know againft whom to bring it. If 

the defendant meant that third perfons (hould^be bound by his 

title, he fliould have furhiftied them with proper evidence of it. 

Inftead of which it ftands confefTed by the derburrer, that he 

wilfully negleded to be admitted. He alone then has prevented 

the aftion from being brought fooner \ and therefore ought not to 

be permitted now to avail hinifelf of his own wrong. -^ As to the 

fecond queftion, Whethct the aftion was brought in time, after 

the admittance of the defendant ? he faid, the dodtrine oi Jour^ 

heys accounts was inapplicable to this cafe, except by analogy 

to (hew that the fecond writ ought to be fued out in a reafonable 

time. As to that, in Spehcer^s cafe*, it is faid ** to be entirely • 6 C». 10. 

" in the difcretion of the court j" and by the authorities, it is 

dear the time allowed has been often varied. In the cafe cited 

from I hd. Raymi 283. it is faid^ that ^^ iornxciX^ half a year 

*^ \*^as allowed.'* In Gifford verfus JToung, 1 Lut, 297. the fe- 

|>orter fays^ '^ there was no judgment, becaufe the court vvere 

^* divided, whetheryiwr months between the death of the defend- 

^^ ant and the purchafe of the fecond writ, was a reafonable * 

** time:" In Sir Thomas Finch v. Ldmbey Cro: Car, 294. a new 

original was brought a year after rcvcrfal of the outlawry, and 

adjudged good. And in the Tear-hook^ 6 Ed. 3. 32. ^. Jim 

months vas faid {arguendo) to be foon enough, and not denied* 

Vol. a Y Lord 
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1778. Lord MAMSFiELD«-^It IS avciTed in the plea, that the plaintiff 

>■ ■ had notice of the cftatc having defccnded to the c'efcndant ad 

^Ve^'ui^ heir at law ; that he had entered, and that he was in poffeffion j 

' Bate« in (hort, of every thing neceffary to enable the plaintiff to have 

revived his fuit in due time. 

Mr. Bower. We could not take iflTue upon two fafts. 
We were obliged to give up one. We admit the defend- 
ant was in pofleffion, but we fay he negligently refufed to be 
admitted. 

Lord Mansfield.— It is abfolutely averred, that you had notice 
bf the entry and poflcffion of the defendant ; and you might 
have taken iflue upon the notice. The prejudice you have raifed 
in our minds in this cafe is, from what you have dated out of 
tiie record, which we cannot take notice of upon this argument; 
nor do I well fee how we can get at it. If the defendant's fa- 
ther in his life*time had made any engagement to abide by the 
event of the other caufes, or if on the trial of the other actions, 
the defendant himfelf had faid, he would not be at the trouble 
of trying the queftion over again, and by that means haid in- 
duced the plaintiff to lie by, the court might get at it by a 
collateral motion. But no fuch circumftances appear. There- 
fore laying all that you have fuggefled out of the cafe, Where 
is the doubt ? The ftatute fays, the a£tion is to be brought with- 
in fix months and upon a feigned iiTue. An a£lion is brought 
within fix months j but by the death of the defendant the fuit 
is abated. Surely it can never admit of a queftion where 
the original aftion is to be brought within Jix months, whe- 
ther the revival of the fuit may be delayed for a whole twelve* 
month ? There might be a doubt, whether the plaintiff ought 
* not to have fix months from the time of the abatement of the 

fuit ? but there is no pretence for more.— The admittance is 
entirely out of the queftion, being a matter only between the 
lord and tenant. What impediment was there, after notice of 
the defcent, to hinder the right from being tried in a feigned 
ifiuc before admittance ? —Therefore let there be judgment for 
the defendant. 

Per. Cur. Judgment for the defendant. 
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Ex parte Cottrell in the matter of Eaves, a 

Bankrupt. 

'THIS was a cafe out of Chancery for the opinion of this 
court, dating in fubftaiice as follows: — Catharine Ejffex^ 
Jingle ivoman^ on or about the 25 th June it66, went to live 
with, and was hired by Richard Eaves, then or late of Sarehole in 
the parifh of Tardley in the county of Worcefter, innholder^ dealer 
and chapman, to ferve him from that day for the fpace of one 
year. And the faid Richard Eaves was to pay the faid Catharine 
EJfex 5/. 5/. for fuch fervice. After the faid Catherine Effex 
had lived with the faid Richard Eaves for about five months, the 
faid Richard Eaves y by promifing frequently to marry her, 
prevailed on her to permit him to have carnal knowledge of her : 
And (he continued in his fervice for eight years from the faid 
25th of June 1766; and during that time had two children by 
him, one of which died fooki after it was born, and the other is 
now living. And (he never received any^ wages whatever from 
the faid Richard Eaves for fuch fervice, though fhe often re- 
quefted him to pay her; and he^ as ohcn prowiffd to pay her. 
That, in or about the month of June 1774, the faid Richard 
Eaves being upon the point of marriage with a perfon of large 
fortune, and wanting to remove the faid Catherine EJfex and the 
child from him, the faid Richard Eaves, with the confenc of the 
faid Catherine Effex ^ intimated his wi(h to Jofcph Cottrell, of Sparke 
Brooke, in the parilh of Tardley, in the county of Worcejier, black- 
fmith, and treated with him to marry her ; and />r^w//^rf that if he 
would marry her, and fettle a freehold houfe and land at Tardley afore- 
faid, which he was feifed of in fee, of the ye^irly rent of 15/. 
and upwards, upon the faid Catherine Efflexfor her life, and take 
care of the child, the faid Richard Eaves would give the faid 
Jofeph Cottrell 42 /. for the faid Catherine Ejftx\ eight years' 
wages, andfl bond lot ^t payment of 400/. by inftallments. 

That accordingly, by leafe and relcafe of the 23d and 24th 
^une 1774, Cottrell, in confideration of the intended tnarringe^ 
fettled the premifes upon himfelf for life, remainder to the laid 
Catherine EJfex for life^ remainder to the iffue of the marriage, 
Isfc. That on the 25lh June 1774, Richard E.ivts, for the 
ccnfidcrations aforcfaicl, and m purfuance of the .7q^;vc7;.v7.'if between 
Lim and C^Z/ri*//, entered into a boiid in the penal fum of Sco/. 

Y 2 cjiiditioiis-'d 
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conditioned for the payment of 400 /. to the plaintiff by in^ 
ftallments. That on the 29th oi September 1774, Jofepb Cottrell 
was married to the faid Catherine Ejfex his prefent wife, and ha«^ 
ever fince maintained the faid child* That on the 6th of March 
1775, before any payment on the bond became due, Eaves wa9 
declared a bankrupt.^-The qnedions were, ift, Whether under 
all the circumftances of the cafe, Jofeph Coitreli. was entitled 
to come in ^s a creditor under the commiiCon of bankrupt 
againft Eaves ? adly, Whether the faid Jofeph Cottrell would be 
barred from recovering the money fecured by the faid bond, in 
cafe the bankrupt (hould obtain his certificate ? 

Mr. iVilfon for the plaintiff had begun to argue, but Lord 
Jdansfield interrupted htm, inquiring what could be obje£ted 
to the bond ? 

Mr. Chambrey contra ^ faid, the obje£lion to the bond was, 
diat it was not withm the ft at. 7 Geo. i. not being founded 
on a hnijide and good confideration. 

Lord Mansfield. — It is a good con fideration between theparties. 
It is a ftipulation between them in confideratioti of marriage : 
The one has performed his part, and married the woman ; the 
other is therefore bound to perform his. There is no ground 
to impute any fraud in the cafe. 



Afterwards, on 7«V^iy<ir^ loth, in this term, the court certified 

in thefe words : 

Anfwer to the firft quare. Having heard counfel on both fides 

and confidered this cafe, we are of 
opinion th at the petitioner J^^^j^Co^- 
trell is entitled to come in as a cre- 
ditor under the commilBon of bank- 
ruptcy iffued againft Richard Eaves. 
We are of opinion that he will be 
barred. 

Mansfield^ 
R. Afton^ 
E. WiUes, 
W. H. AJhhurJl. 



To the fecond qu^re. 



HILARY TERM iSGecagbIII. B.R. 744 

»778' 

Harrington, qui tam^ verfm Johnson. S"^' 

\/JR- JVaRacehzA obtained a rule for (laying the proceed- in^auitam 

ings in this cafe, which was an a^ion againft the defend- ?^'*? ^ 

ant for infuring lottery tickets contrary to the itat. i6 Geo. y cickctn con- 

f. 34, The application for the rule was founded upon an affi- ^5*^^^*** 

davit made by the defendant, dating that 2l former a^ion had been '•.34* the 

brought againft him in the Common PIe,»s, for the /a$ne fence, ^ft^y ^ 

at the fuit of one JFood. in which the court had given him leave proceedings 
. ** upon in al^ 

to compound *. fidavit o£ 

Mr. Bearcroji now (hewed caufc, and contended, that the ^^jjj^ 

a(Bdavit of the defendant, (lating only generally that this a£tion f^rwur sOim 

was for the fame offence as that in the C. B. was not fufficient. brought 

That it ought to have fpeci(ic'd the particular infurance which ?5^P^**f" 
® ^ ^ m C. ^. for 

made the fubjedl matter of the former a£lion ; either by (hew- the /mm ^ 
ing the numbers of the tickets, or for whom infure<l, and when? -^g,,"^ 
which would have been the means of fatisfying the court that IumJ leave to 
the offences really were the fame. At leaft, the application BuCbtmot 
ihould have been fupported by other affidavits. Being deficient /^e^>uoh 
in both thofe circumftances, the proper and only mode of relief ciallj. 
was, to plead the former a£tion and leave of the court to com- 
pound, if it were warranted by the truth of the cafe. 

Mr. Wallace^ contra, in fupport of the rule faid, the offenge 
was keepinfr an office for the infurance of tickets ; not the z6t of 
infuring \ for that is only evidence of the keeping: And that 
there could be but one ofience of keepings attended with one pe- 
nalty. Confequently, there was no neceflity for the defendant to 
ftate any thing more, than that he had already been profecuted 
for the fame offence. As to pleading the former a£kion and 
the leave of the court to compound, he faid, there never was an 
inftance of the kind. — But the court were clearly of opinion, 
that this matter ought to be fpecialiy pleaded: And accordingly 
^ire£led the rule for (laying the proceedings to be difcharged* 

* vide this ca(e, a Black* Rep, 1157* 
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Feb. 6tk Hankev el aL verfus Jones. 

^^'1^ u:.. TPHIS was an ifluc dircaed by the Court of Chancery, to 

cmaperfon*s try whether the defendant was a bankrupt, and alio 

itThtttc-'* ^^^ validity of the petitioning creditor's debt : At the trial before 

pence of I^rd Mansfield at GniJdhalt^ at the fittings after MichaelmasHtim 

qiuliter^ ^777> ^^ ]^^1 found a verdidl for the plaintiff on the fecond 

&"*iS^d"*^' iffue, damages i/. cods 40 /. and alfo a vcrdidl for the plaintiff 

jntereftat on ihtfirjl iSuty damages ix. fubje£t to the opinion of the court 

for theirbc- ^" ^^ following cafe :-^That the defendant, a clergyman^ bc- 

Hig dif- ing poflefled of lands in the Ifle of Ely^ and engaged in ezpen- . 

and borrow, five works of cultivating and draining fuch lands; to raife mo- 

. ing «w«»w- jjjgy fQy (iiji^ purpofe and his other occafions, did before the year 

datton notes ,•.,,., , 

in exdiangc i774f but more particularly m the years 1774, I77S> and 1776, 
^Q^^(^ draw bills, very many in number and to a very large amount ia 
amount, value, which were accepted by different perfons. That the de- 
imakeaman fcndant, in order to provide money for the payment of the faid 
an Ujeff of bills, fent cafti and other remittances to the acceptors, and al- 
hwu lowed to fomc of his bankers a quarter per cent, for paying his 

bills, and alfo in many in (lances paid a quarter per cent, to the 
perfons who got them difcounted, befides intereft at 5 t, pet 
cent. The defendant alfo borrowed accommodation bills to a large 
value> in lieu of which he gave his own bills or notes to the 
fame amount. He difcharged all his bills and notes punc- 
tually till about the month oi April 1777. — The queftion for the 
opinion of the court was, Whether this were a trading within 
the true intent and meaning of the bankrupt laws i If it were a 
trading, then a verdifV to be entered for the plaintiff on the firft 
iffue. If it were not a trading, then a verdict to be entered for 
the defendant on that iffue. 

Mr. Douglas for the plaintiff, ftated that at the trial two ob- 
jeflions were made to the validity of the commiffion ; i ft, That 
the defendant was a clergyman in prieft's orders ; and the clergy 
• Stau 11 being prohibited by law from ufing any manner of merchandize •» 
i/. 8. r. 13. the defendant could not legally be faid to be an objedi of the 
* ^' bankrupt laws : But this objedion he faid was now abandoned. 
. He (hould therefore confine himfelf to the ftcond queftion, 
Whether the defendant, by engaging in a courfe of tranfa6lions 
fuch as were ftated in the cafe rcfcrved, had rendered himfelf an 
cbje£k of the bankrupt laws ? That isj Whether he came under 

the 
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the dcfcription of *' a pcrfon ufing or exerci/tng the trade oftntr" 1778.. 
*' chandize V* for he (hould not contend that^he fell within the -^ 

Other branch of the feveral ftatutes that defcribe bankrupts ♦, ^g^ju 
namely, of a perfon " feeking his trade of living by buying and Jon«»* 
** felling/*— He faid if the words of the ftatute were fufficiently 
explicit in themfelves, fo as not to admit of a doubt what tranf- 
aflions came within the defcription of uGng the trade of mer-. 
chandize, he could not go out of the a£t of parliament for a con- 
ftruflion of them : but that was not the cafe ; the words ^< or 
*' otherwife" leaving the fubje£l open to great latitude. He con-^ 
ceived therefore the queftion might properly be confidered 
as a queftion of the lex mercatoria \ and he argued^ that the 
law of merchants making part of the common law of Eng" 
land, the mode of determination in this cafe muft be by the 
fame media, Thefe, he faid, were, ift, Formal adjudicatioriT of 
the courts of law ; and where they were fufficient to clear the 
doubt, the difficulty was at an end, adly, If they were not fuf- 
ficient, the next beft authorities to rcfort to, were the diSla of 
learned authors and writers upon the fubjefl- 3dly, When they 
both failed, recourfe muft be had to the common underftand- 
ing of perfo.ns executing that part of the law. And laftlyy ge- 
neral confidcrations of convenience and public utility were to 
be adopted. He fliould therefore fubmit to the court an ar» . 
gumcnt drawn from all thefe fources ; and hoped to fatisfy the 
court, that the defendant ought to be confidered, for the purpofe 
of this queftion, as a perfon ufwg the trade of merchandize. And 
firjly upon authorities, the cafe of Sarsfield verfus JFitheriy, 
Comb. 152. would, he conceived, be nearly decifive of the quef^ 
tion. That was an aftlon brought by the indorfee of a bill of 
exchange drawn by the defendant when at Paris on his travels. 
The note came by feveral mcfne indorfemcnts into the bands of 
the plaintiff, who brought his action on the cujlom of merchants^ 
ftating the defendant to be a merchant. The defendant pleaded 
that he was no merchant, but a gentleman on his travels ; and 
therefore not liable to the plaintiff's aftion. The plaintiff de- 
murred, and the court held the plea was good. But upon a 
writ pf error in the Exchequer chamber, the plea was over-ruled ; 

♦ Stat. 13 El. €. 7. I Jac. i. f. 15. n Jac i. c. 19. The words of tht 
latter ftatute arc, «* a)! and every perfon or perfons ufing, or that fiiall ufc tb^ 
*< trade of mercban,'ii%€i by way of bargaining, exchange, bartering, chevifance of 
" oiberwife,** in grofs or by retail, or feeking his or her living by buying or 
felling, or tliat (hall ufe the trade or profeffion o£ a fcrivener, rccfiving otb^r men'f 
l^qnies or eftates into his truit ec-cuAody. 

Y 4 Au4 
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1778. And the words of Lord Chief Baron Pollexfen upon the occaGon 

»— — ^ were remarkable ; " This is a merchandizabk aR^ and mnaers the 

wh^^ " defendant ffom pleading that he was no merchant^ And the 

JoNis. report adds, "that judgment was reverfed, for that he was a 

f* merchant by the taking up of money ^ and drawing the hill. 

Lord Mjvnsfield.— The qucftion here arifes on a fpecial cafe ; 
Whether |his aft of drawing bills, is fuch ap aft as makes the 
defendant zfcrivener within the meaning of the fcvcral (latutes 
againft bankrupts ? Every man who draws bills of exchange, 
d'oes a merehandizabte a3\ but that does not make him liable tq 
be a bankrupt- 
Mr, Douglas. The next cafe is Richardfon v. Bradfianv^ l Atl. 
128. That arofe on a feigned iflue, to try whether one Wilfon w^\ 
9 trader \ and whether he was a banker. The cafe was tried be- 
JFore Lord Chief Juftice Lee'^ and by the report it appears, that 
upon the firft queftion, <^ ^f^^ffon^ who wai an agent, dr^w on 
•* John/on^ who was another agent, to the amount of ,280,900/. 
<< and he drew pn Wtlfm to the arnount of ^90,000/. .- but there 
was no commiflidn money on either fide. It was proved in the 
caule by various iperchaQts, that drawing and redrawing bills to 
fuch an amount was a trafficking in exchange^ aii^d fuch a traffick* 
ihg as would make a man liable to a comniiflion of bankruptcy. 
The jury a{k<*.d the judge, " Whether fuch drawing and re'draw- 
•' ing was in point of law a trading ?— The judge faid, it was not 
X •* fo mucfi a point of iaiv as a point o^faEl^ to be determined by 

f* them on the ujage of merchants'^ and if they paid credit to the 
•' evidence, this was a trading. The verdift given by the jury 
^' was, that Wilfon was a trader and a bankrupt. — There was no 
•* motion for a new trial, and the cafe was acquicfced in." It is 
\ true, there have been doubts whether the direftion of Lord 

Chief Juflice Lee was right. But as the cafe v/as acquiefced in, 
V it is a very ftrong authority for the plaintiff. 

Lord Mansfield.— I was counfe) in that cafe. I do not re- 
member there was any motion for a new trial: But a verv material 
circumftance there was, that Wilfon kept other people's money. 
Mr. Douglas. Thirdly^ Merchants may be confulted as to the 
ufa'ge and cuftom amongft them. In ^ich. 19 Jac. i. fVinch. 24. 
in the cafe of Vanheath vcrfus Turner^ Hobart Chief Juftice faid, 
•* If any doubt arifes about the cuftom of nierchants, the court 
•* may fend for the merchants to know it.'' So in Hardres^ 485, 
Halt Chief Baron faid, " It were worth while to enquire what 

^* the courfe had been amongft merchants^ or tQ direct a^ iflUe 

» ..... • . . ., \ . ^ * 
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ff for trial of the cuftom amongll them." Iii Edie vcrfus The 1778. 

Eoft' India Companji 2 Bur. 12 6. where a bill of exchange was — — - 

drawn by Lord Clive on the Eafl- India Company ^ made payable to t^-vj ^ 

one Campbell ox order ^ who iiidorfed it over to Og/eby, ivithout the Jo**". 

words *' or order ^^ who indorfed it over to Edie^ luiih the words 

f^ or order^^ the queftion was, Whether it was afTignable ? Lord ^ 

Mansfield at the trial was of opinion, " that it was a proper 

" queflion to be enquired of the merchants. But the court after- 

f* wards held it improper, becaufe the point had been already ad- 

** judged." — Mr. Douglas faid, « He'fhould infer from this cafe, 

*« that where a queftion is not fettled by the lex mercatoria^ it 

*« was competent to enquire of merchants what the ufi^e was. 

^* He did not mean it was competent to a(k, Whethf*r fuch a 

" one was a bankrupt f but it was competent to . fk, Whether 

." fnch a particular trvifaftion amounted to a trajfuking in ex- 

♦* change within the ufnge of merchants i That though there 

*• were no merchants examined at the trial of this caufe, it was 

** the general opinion of merchants in the city of London, that this 

" yf^s 7L drawing \ and that opinion was corroborated by the 

** cafe of Richairdfon verfus Brad/haw. Lafily, on the ground of 

" public convenience and utility, he faid, it appeared to him 

** mod neceiTiry to the fpirit and freedom of commerce, that 

•* there fhould be a facility of raifing jrreat fums of money for 

** the purpofes of trad?, without the formal, folemn fecurity ne- 

f* cefTary from per fons who are not merchants. That large 

" fums of money were daily advanced to ptrfons, who dealt in 

** drawing and negotiating notes in the manner "Jones had Hone, 

" upon the faith that fuch pcrfons were liable to the br.nkrupt 

** laws . If fo, though it might not ftridly be faid to be a trading, 

f< it fell within the maxim, that communis error facit jus. Upon 

" the whole, therefore, he fubmitted, tliat the defendant was 

" fubjeft to the bankrupt laws.'* 

Mr. F. Walhr, contra, argued, that the defendant did not come 
within the defcription of a perfon ufing the trade of merchan- 
dize. As to the cafe of Sarsfield v. rfus Wither by j it was nccef- 
fary for the plaintiff to declare upon the cuftom of merchants. 

Lord Mansfield. — That cafe has nothing to do with the con- 
ftru£lion of the bankrupt laws : A man merely drawing a bill pay* 
able to a perfon who has bought a horfe or any thing elfe, will not 
hiake him a bankrupt. The queftion here is, Whether this man 
comes under any of the defcriptions of s| perfon liable to a commif- 
fion of bankraptcy, wifhin the trne intent and meaning of the 
ftatutes cpnc^rnio^ bankrupts ?— >Mit i^ Walker , the other cafe 

that 
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1778. that has been cited of Richard/on y. Br adjbaw makes for the 

*-^^ — ' defendant; becaufe there, it was adjudged to be an exchange znA 

vtrfus rechange\ a drawing and redrawing within the a£ls of parlia- 
JoMEf. ment. With refpeft to public utility and convenience, arguments 
drawn from thence are only of ufe where the law is filent. But 
they cannot be oppofed to adjudged cafes; no more can the 
private opinions of merchants: Much lefs can they, upon the 
Con(lru£lion of laws fo penal as the (latutes againft bankrupts, 
by which feme offences are made even a capital felony. Then, 
as to the fa^s from whence it is inferred that the defendant is a 
trader \ they are, ift, ** That the defendant has had great un- 
♦« dertakings in the draining of lands and improving them ; and 
•* that, to raife money for this purpofe, he drew bills of exchange 
•* to a ccnfiderable amount ; which bills were accepted by dif- 
*' fcrent perfons." But the mere drawing bills of exchange, ia 
the manner and for the purpofe above ftated, is not a drawing 
within the intent of the bankrupt laws. If it were, every body 
who has drawn bills of exchange would be within the defcription 
of a perfon liable to become bankrupt. Will the acceptance of 
bills fo drawn aflift to make the tranfa£tion more a trading I 
Clearly not. With refpedl to the reft of the facts ftatedj they are 
fo far from amounting to a trading, that they are a proof of the 
very reverfe. For, inftead of trafficking with thefe bills fo drawn^ 
for barter or profit^ the only aft he does is to pay commiflloa 
money, befidcs interefl-, to the differ? nt peifons r.pon whom they 
were drawn, or who difcounted them. In JFilfons cafe, he waa 
concerned in drawing and redrawing^ which is a trading within 
the intent of the aft. And perfons concerned in that branch o£ 
trade are well known by the name of exchange brokers. But 
in this cafe, the defendant was never drawn upon ; he only 
drew ; and thaty not for the purpofes of trade, but for the par- 
ticular purpofe of draining and improving lands^ which is nQ 
rpt-cics of trading within the provifions of the bankrupt laws. 
Tiicrefore there is no pretence for faying he is an objcft of 
them. 

Lord Mansfield. — This is a queftion upon the conftruftioi^ 
of the ftatutes concerning bankrupts; and the cafe ftates particu- 
larly the only thing done by the defendant, from which it can 
be argued that he is become a bankrupt, within the defcription 
and meaning of the bankrupt laws. By the ftatute 1 3 Eliz^ 
c, 7. the defcription is this : " Any merchant or other perfon 
'' nfi^S Of exercifing the trade of mfrchandi^e, by way of bar<^ 
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•* gaining, exchange, rechange, bartry, chevifance or otherwjfe, x 778. 
** in grofs or by retail, or feeking his or her trade of living by 
•' buying and felling." The ftat, 21 Jac. i.r. 19. gives a fuller 
defcription. •* All and every perfon or perfons u{lng,^ or that Jo**** 
•* Ihall ufe the trade of merchandize, by way of bargaining, ex- 
•* change, bartering, chevifance or otherwife, in grofs or by 
** retail ; or feeking his or her living by buying and felling ; or 
^'^ that (hall ufe the trade or profeflTion of Vifcrivener, receiving 
" other men's monies and eClates into his trull or cudody, who 
** at any time after, i^c" Thefe are the defcriptions of a bank- 
rupt. And the fa£ls ncceflary to (hew what was the nature of 
the bufinefs carried on by the party being laid before the courts 
whether they come within any of the defcriptions enumerated 
in the (latutes, is a queftion of /aw upon the conftrudion of the 
ftatutes themfclves. It is not ufing an afl of merchandize. 
Every man does that : Every man buys : But that does not bring 
a man within the defcription of a perfon liable to become bank- 
rupt. He muft ufe the trade of merchandize. He mud there- 
forest'// as well as buy : nor will every aft of felling do ; for 
there are various fpecies of felling, which are no trading within 
the meaning of thr a£ls ; as where a farmer buys in (heep, and 
fells them again, Wt\ The fa£l ftated in the prcfent cafe, from 
whence it is contended that the defendant is liable to a commif- 
fion of bankrupt, is, that on his own account^ and for his own 
henejity he has raifed money on his own hills^ at the expence of 
paying a quarter />^r cent, commiilion, and ^percent, intercft: 
And, to better his credit, has been ufed to get an additional fecu- 
rity from other perfons, by borrowing their bills ; in lieu of 
which, he gave them his own to the fame amount. TI)e quef- 
tion therefore is, Whether the circumftance of a man borrowing 
money on his own bills, for his own occafions, makes him an ob- 
je£l: of the bankrupt laws. — I had not a particle of doubt at the 
trial : But I dedred a cafe to be made for the opinion of the 
court, for the fake of that, which perhaps is more important than 
doing right : to bring all queflions upon mercantile tranfaftions 
to a certainty. General verdifts do not anfwer the purpofe : But 
when a cafe is made, the profeflion know t)ie refult,the merchants 
know the refult : And I rather deCred it in this cafe, on account 
of the authority of Richard/on verfus Brad/haw, which has been 
fo much relied on. As to that cafe, fee what it was : Wilfon 
was an agent to 26 regiments, and lived in London, John/on, his 
(prvefpondent, wa$ alfo agen( to many regiments and lived in 

Dublin. 
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1778. Dublin. The troops were occafionally in England TiXid Ireland \ 
•^ and when the troops that were in Wilfon*s department were in 

verfui Ireland f John/on raifed money to pay them : And fo vice verja* 
JoNEj. Jf^f'^w, from the year 1745 to 17571 d^'cw on Jobnjin to the 
amount of 280^000/; and Johnfon drew on Wilfon to the 
amount of 290,000 /• They took no commiflion, and there was 
no rcafon why they (hould ; ior the advantage was equal. If 
one did not pay, he did not receive : And fo with refped to the 
other. But what was the purpofe of their redrawing ? They 
drew for the money of many thoufand perfons, officers, widows, 
and foKliers together : And there was a vifible gain from thence 
aridng from the exchange. What was the determination of the 
jury? Though it was not their province to fay \ it was a very 
fenfible one : " Drawing and redrawing may or may not be cx- 
*• ercifiiig trade ai)d merchandize." It depends on circumftances. 
Suppr)fe a perfon in Torkjhire^ with a large eftate, has occafion 
for money to pviy a dtbt on mortgage, or any other fecurity in 
the city of London \ he draws on his bunker for it, and to repay 
him, tells the banker to draw on him by bills. Would that be 
a drawing and re^irawing, fo as to confti^utc a trading within 
the meaning of the bankrupt laws ? Certainly not. But take it 
the other v/ay ; that a perfon has the cafh of other people, to 
the amount of many hundred thoufands of pounds, and the 
bi-ncfit of the exchi^nee arifing from the remittance of it. Tl>at 
is merchandizing : And th.4 was the ground upon which the 
jury went in the cafe of Wilfon. There is no greater fault in 
citing cafes, than that of drawing general conclu(i6ns from par- 
ticular premifes. In IVilfons cafe it was faid, ** That drawing 
*• and redrawing was merchandize." It does not follow that all 
drawing and redrawing- is merchandize. The words of the jury 
in Wilfon' s cafe wcrf, « that drawing and redrawing for fuch 
*« large fums of money is trafficking in exchange/* But there 
was no redrawing in the prefent cafe ; nobody redrew on the de- 
fendant, and all the drawing was to his lofs, and tended to his 
ruin •, for he paid a quarter />fr rf//r. commiffion, befides intereft, 
on every bill he drew. With regard to what paffed at the trial 
in Wilfon' s cafe, with great refpefl to Lord Chief Juftice Lei% 
memory, I think the jury afked him a very proper queflion- 
Whether this drawing and redrawing wasj in point of Aiti;, a 
trading in merchandize within the (latutes concerning bankrupts? 
And as the note is taken, he might have direRed them as it is 
thei^ faid he did. But the report fays^ «« He (old ^bcm it was a 
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** qucftion oi faSy and not of /tfw." With all deference to his 1778. 

opinion, it was a queftion of law upon the fa£t. It may be pro- y 

per to leave it to the jury, whether the perfon gets a profit or 
remits other people's money; but the fad being cftablifticd, the Jo««» 
rcfult is a matter of law. In JVitfon*s cafe he had vaft fums of 
other people's money. But this cafe is ftript of every circum- 
ftance of that kind : Merely a drawing by a perfon for the pur- 
pofe of improving his own eilate ; and he pays difcouiiton what 
he draws. Therefore, there is no colour for faying he is within 
the defcription of the bankrupt laws. 
The other judges concurred. 

Per Cur. Poftea to be delivered to the plaintiffs. 
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Rex verfm John Whitaker. 7W'*y» 

'HE defendant was fummonirig bailiff to the (heriff of Mid-- 
dlefex ; and it was his province to fummon jurors to attend 
to try caufes. An attachment was granted againil him, upon a 
tharge of demanding and receiving money from feveral of the in- 
habitants to excufe them from ferving, and for fummoning fuch 
as refufed to pay him, more frequently than it came to their 
turn. Being examined upon interrogatories, it appeared to the 
court upon the report of Sir James Burrow ^ that he admitted 
having received fmall fums from feveral individuals. That in 
fome years he received in the whole about 60 /. or 70 /. per an» 
num ; and in every year fomething, though fometimes not more ' 
than 20 /. But he denied ever having demanded it, or having ever 
been guilty of partiality ^ either in excufing thofe who paid him, 
or in fummoning thofe more frequently than he ought to have 
done, who refufed to pay him. He fwore he received it only as 
a Chriftmas'boxy which had been cuftomary 5 and in no other view 
whatever : And pofuively denied that he ever ad^ed with any 
partiality in confequence of its being given or refufed. 

The court thought this to be a very bad praflice, and of very 
evil example : Wherefore they fined ^jim 200 /. and ordered him 
to be committed, 'till paid. They added, that the (heriff (hould 
be informed of this, and^that it (hould be recommended to him 
to difcharge this man from his office of fummoning bailiff. 

THE END OF HIX.ART TERM. 

Memorandum* 
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iTjS. Memorandum. On the ift of March died Mr. Jufticc Aflon^ 
■■ aged fixty-twp years. 

He was fuccccded by Francis Buller^ Efq. one of his Majefty'a 
counfel learned in the law. Mr. Buller kiffed hands on the i(t 
of May* On the 6th, being the firft day of Eajler Term, he 
was called Serjeant ;— the motto on his rings, vim temper atam. 
He was fworn in the fame evening \ and on Friday 7th he took 
his feat on the bench. 
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Whitfield verfus Lord Le Despencer et al. Fnjaj, 

•^ May 8th, 

IN Cafe, the declaration confifled of three counts. Tht Jirfi Case does 
dating, that whereas by flat. 9 ^nn. c, 10. for eftablifhing aeainftthe 
one General Poll- office throughout the kingdom, i^c. it was Hoft-maftcr 
enjfted, that there (hould be one General Letter-office erefted fba^k-noic 
in the city of London^ ^c. and that one Poft-mafter General ^o^*^" *»/ 

' , one of the 

fliould be appointed by letters patent under the Great Seal, Jhrters oMt 
which faid Poft-mafter and his deputy, and deputies, isfc, and no dcUvercc? 
other, per/on (hould have the receiving, Ufc. of all letters : By vir- into the 
tue of which faid aft, one General Poft-office was ercfted, faTr. ficc. 
and alfo a poft was eftabliftied, between the city of London, and 
the town of Lewesy in the county of Sujpx, And whereas by 
letters patent in purfuance of the faid aft, the defendants were 
appointed to the office of Poji-majler General, to have and to 
HOLD the fame with all powers, l^c. for and during his Majef- 
ty's pleafure ; except always and refer ving to his faid Majefty, 
fcft", all and every the duties and fums of money payable for the 
pojiage of letters, fej'r. Wr. And whereas by the faid letters pa- 
tent, his Majefty, out of his fpecial grace and mere motion, did 
give and grant to the faid defendants the falary of 2,000 /. per 
annum, payable out of the revenue aforefaid, by the hands of the 
receiver or receivers general thereof; by virtue of which faid let- 
ters patent, the defendants were poffeffed of the faid office ; and 
the faid defendants holding and exercifing the faid office, the 
plaintiff, on the 24th of September 1774, was poffirfled of a cer- 
tain promiffi^ry note, fcfr. commonly called a banh-twtey for 100 /. 
and being fo poffefled, he inclofed it in a letter fealcd ^\\d 
direfted to one John Moxhom^ at Lymington, in the county of 

9 Hunts. 
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1778. Hants. That the faid letter was carried from Letoes to Londorii 
•*T- — and there was cntruftcd to the care of the defendants at ihcif 

Yi.j.^ office, in order to be fent and delivered b7 them as diredled. 

Lo'd'L* Neverthelcfs they, not regarding the duty of their office, but 

DibrtN- wholly negUBing thr fame, did not deliver^ or caufe to be deli- 

vcrcd, the faid banknote fo enclofed : By reafon of which neg- 

\t(k of the faid defendants, and their fervants 6r deputicsj the 

faid bank-note was wholly loft out of th*c faid letter. 

They^r^/f^ count dated, that the plaintiff being pofleflcd of a 
note for looA inclofed it in a letter {utfuprd) and that by the 
negligen.e of the defendants and of their fervants and deputies* 
the faid bank-note was taken out of the faid Utter by ont Richard 
Michel^ a fervant of the defendants ^ and employed by theih as a 
forter of letters ^ who converted it to his own ufe ; by reafon 
whcrtof, the fame was wholly loft to the plaincidP. The third 
count charged generally, that the bank-note by the negligence 
of the defendants yf2L%flolen out of the letter. The defendants' 
pleaded not guilty. The caufe was tried before liord Mansfield 
at the Sittings after Michaelmas Term 17761 when the jury 
found the defendants not guilty on thcfirfi and third counts ; sind 
on t\it fecond they found a f pedal verdi£l, ftating in fubftance as 
follows:— The ftatute 9 Ann. c. 10. for eredling a General 
Poft-officc, fetting out the fubftance of tYitfecond fediion. That 
by virtue of the faid a£l, a General Poft-office Was erefled^ and 
a Poft-office tftablilhed between the town of Leaves and the city 
of London^ and between London and the town of Lymington. That 
by ftat. I Geo. 3 r. i . it was ena£ted and declared *' that the 
*• revenue of the General Poft-officc fhould be carried to, and 
<< made part of, the aggregate fund eftabliflied by the ftat* 
♦* I Geo, I, c. 12. It then fet forth the letters patent appointing 
*< the defendants to the office of Poft-mafter Generalj bearing 
" date nth December 1770, thereby granting to them and their 
<< fufficient deputy or deputies full power and authority, and to 
<' no other perfon whatever ^ to receive, carry, or deliver letters? 
** and to take and receive,ySr the ufe of his Majefly^ all fums of 
•* money limited by the aft 9 Ann. c. to. for the poftage of fuch' 
<* letters refpeftivcly. And further granting to thefard defend- 
<< ants full power and authority to conftitute and appointj by any 
<* writing under their hands and feals, fach deputies^ deputy Poft- 
•« maftcrs, fubftitutes, l^c. ts^c.fortersy Isfc. isfc. as they (hoiild 
<<^ think fit and neceftary ; and them^ or any of them, from time 
^' to time to fufpend^ 6"^. according t6 their difcretion \ and to' 
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•• take, in his faid Majefi^s name and for his ufe, from the fald 1778. 
^ deputy Poll-mafters or other inferior officersyfuch fujffident fecU' ■ ■ 

^* rtty for their faithful dirchargc of their refpedive trufts, and ^^'"'^" 
•* for the payment of the money received by th^m refpeftivcly> ^e^ft^' 
•* to the Receiver^Genetal of the faid revenue for the time be- jytlrtv* 
•* ing ) and from time to' time to fettle the falarrcs and allow- *■•• 
** ances to the faid inferior officers, as the Commiflioners of the 
Treafury, or the High-treiifarer for the time being, (hall firft 
approve of : The iMfalaries and allowances to be paid out of the 
^ revenue by the hands of the Heceiver-General: A^d further 
*• granting to the faid defendants^ a y2i//2/^ of 2^000 L per annum, 
** payabfe quarterly by the hands of the Receiver^General : and in 
** regard the faid Receiver- Geheral is to receive and account for 
*' the faid revenue, that the defendants fhould not be chargeable 
*• or accountaBje or refponftble for the faid revenue, or^Jr the of- 
** ficers conftituted or appointed by them as aforefaid \ fdve only i6t 
** their o'tvn voluntary defaults or misfeasances ^^ That by virtue 
of the faid letters patent, the faid defendants pofTefTed themfelve^ 
of the fsrtd office. Thit the faid Richard Michell, oh the 21ft of 
'Aitgufl 1771, was in due manner appointed by the defendants, a 
Ibrter of letters in the inland department \ and that on the 6th 
bf September following, the faid defendants took zfuj^cientfecurity, 
from him in the King's name^ and for the King's ufe, for the 
JFaithful difcharg'c of the triift of his faid office, ahd for payment 
bf the money to be received by him. — Then it fet forth the oath 
taken By Richard Michell not to delay, or in any way to erhbezzlc 
any letter or pacquet, ^c. That he was employed as a forter oii 
the 24th of September 1774. That he received his falary out ot 
the profits of the poftage, by the hands of the Receiver-General 
3nd ftot from the defendants .* That'the plaintiff on the 24th of 
September 1774) was poflefled of a bank-note for loo /; that he 
enclofed it in a letter fealed and dircded to John Mcxham, of 
^Lymihgton^ in the county of Southampton. That the faid letter 
was delivered into the General Poft-office in London^ in order to 
be there forted, and conveyed by the poft from thence to Zj». 
mington. That the faid letter with the bank-note enclofed came 
to the hands of the faid Richard Michell at the General Poft-of- 
ficc in London^ he being fuch forter as aforefaid ; and that he fe- 
loniouily fecreted the faid letter and ftole the bank-note thereout, 
fcontrary to the form of the ftatute. That he was tried, conviftcd^ 
and etecuted' for the fame. 

This cafe was argued twice ; firft, in laft Term by Mr, 7. 

Cowper for the plaintiff, and Mr. Serjeant Walker for the defend- 
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1778. *"ts : And again in this Term, by Mr. i^^ for flic plaintKF, an^ 
*■' -■ ' — Mr. Bearcroft for the defendants. The qucflion was, Whether 
r KLu' ^'^^ defendant?, by reafon of their office, and by reafon of the te- 
W*' lation in which Michell^ tkeforter^ flood to them, were perfonaliy 
DzsrtN- listble for the amount of the bank-note found by the fpecial ver* 
^**' di£l to have been fecreted and (lolen by him in the Poft-affice ; 
And the general fcope of the arguinent was as follows. — For the 
defendants it was argued, that upon the fa£^^ (Vated in the fpecial 
▼erdx£l, they were not liable to the.plain tiff's a£lion in this par-^ 
ttcularcafe. i. Becaufe no perfonal neglef): was brought home 
tia the defendants themfelvcs. — 2. From the conflitatloti of the 
ofHce, as eflablifhed by the flat. 9 Ann. c. i o. Michelle and all the 
other inferior officers were in tStfX the fervants of the public, 
though nominated by the defendants. — 3. The authority of Lane 
V. Cotton^ I Lord Raym, 646. was in point, and deciflve for the 
. defendants, having remained unqueftioned and uncontifovetted 
from the year 1699, to the time of paffing the flat. 9 Ann. c. 10 \ 
and from that time to the prefent, without any adJion being 
brought, or any claufe inferted in any flatute relative to the 
Pofl-office in any wife impeaching it, or intimating a doubt upon 
the fubjefl. Upon the firfl point, little was faid beyond the terms 
in which it was flated. Upon the fecond point it was faid, that 
the flat. 9 Ann, c. 10. was made at the requefl of the fubjcft 
for a two-fold purpofe. i{l,.To raife a revenue to government* 
ad. For the more fecure, convenient, and fpeedy conveyance of 
the general correfpondence of the kingdom. With this view, 
« nJefeci. the flatute diredls* that the revenue fliail be appropriated toihc 
35 3^' 42» fife of the public; which in eflFedl is faying, it fhall be applied to 
the ufe of every individual in the flate : And without doubt, 
when fo applied, every individual equally fhares the common 
benefit.— In like manner, all the officers created by the flatute 
are for the ufe of the public. The Pod-mafler General is the 
fervant of the public ; he is appointed by letters patent, and 
his falary is paid out of the public money ; fo, the deputy foiters, 
and all the other inferior officers fubordinate to the Poft-maftcr 
General, are tht fervants of the public^ though nominated by him. 
This is apparent from a variety of circum fiances, ifl. It is 
a clear principle, that whoever holds an office^ which renders 
him refponfible for any a£l done in it, ought to have the entire 
management and controul of fuch office. If refponfible for the 
acls of his fervants, he alone ought to have the privilege of ap-^ 
pointing them, upon his own terms, and at his own difcrction j 
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lind with as abfolute a power over them in every rcfpefl:, as he 1778. 

lias over the fervants of his own houfe. On the contrary, the — 

Poftmaftcr in this cafe can neither fix the pods, nor the rate of ^"IT" 
portage of letteirs, nor receive the revenue arifing from it ; but ^^'f" 

parliament alone has the right to fettle the one, and the Re- Dj ^ 
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ceiver- General is cntrufted with the other. 2d, With refpeft to ^*^' 
the. inferior officers to be appointed, the power given him by 
the letters patent, is not a general power of appointing fervants ; 
but the offices are all fcparately and diftinclly fettled by name. 
Neither the perfons to be hired, nor the terms of their fcrvice, 
arc at the difcretion of the Poft-mafter : But both are to be 
approved of by the Trcafury. Even the fecurity they are to enter 
into, and which alone could be the means of the Poft-mafter be- 
ing indemnified in cafe of a lofs, is not given to A//w, but to the 
Kifj^. Another material circumftance is, that by the ftat. 9 A/tn. 
c. 10. they are required to take th^ oaths of allegiance and fu- 
premacy. This (hews the aft itfelf confiders them as public of* 
jicers^ not as mere deputies of the Poft-mafter. All public of- 
ficers mttjl ukc the oaths; But it is no neceflary qualification 
of a private fervant. No mafter ever requires his fcrvant to 
take the oaths ; nor is it here left to the difcretion of the Poft- 
mafter to require it 5 but enjoined by the ftatute. Thefe conG- 
derations are amply fufficient to mark the diftinftion between 
the office of the defendants, and one, which would render them 
liable for any aft done in it, or for the afts of their fervants. 3d, 
Many of thefe confiderations are ^equally applicable to fliew^ 
that the analogy between the defendants and a common carrier, 
to whom they have been compared, does not hold. A common * 
carrier fixes his own price ; he may^ and generally does, vary it 
according to the value of the thing to be carried, though of equal 
(ize and weight : Whereas the poftage of letters xsfxedi and can- 
not be varied according to the value. — A common carrier ap- 
points his own fervants : If any fecurity is neceflary, he takes it 
to himfelf. If he is guilty of embezzlement^ it is only a 
breach oftrujl : In the Pojl mafier or \\\% fervants^ it is a capital 
felony. — Befides, in fuch a cafe, the trefpnfs is merged in the crime : , 
Therefore, upon that ground alone, the plaintiff is not entitled. 
to recover. 4th, But, independently of reafoning or principlep, 
the cafe of Lane v. Cotton, i Ld. Raym. 646. is an authority 
by which the court is bound. It is a folemn judicial decifion, 
and has ftood uncontrovcrted for near a century. Several 
afts of parliament have been fince pafled, as well for a new ef- 
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,1778. tabliihment of the Foft-ofiicei as for difFerent regulatioas whicfi 
it has been thought expedient to make : And yet at no time has 
any application been made to redrefs the grievance now corc« 

verfut plained of, by altering the law, nor has any a£lion been brought 
DifVBN. ^o impeach the propriety of that decifion. On the contrary, the 

^'^* ftat. 9 jififh c. 10. and the other fubfequent ftatutcs"are a legiP 
ladve confirmation of its authority. As to the note at the end 
of Lord Raymond's report, (ignifying, that upon a writ of error 
broiight, the Po(lH>ffice paid the money, it would be totally im. 
material if true, unlefs done upon proper and legal aiivice $ but 
the fa£t is, that no trace of any fach payment can be found ro 
the Poft-office^ or of any fuch wiit^'of error being brought** 
The conclufioo is, that the information given to Lord Raymond 
was not founded: And it is obfcrvaUe that no other reporter 
takes any notice of it.^For thefe rcafons it was fubmitted that 
the a£lion did not lie. 

For the fhiniiSf contra, it was,faid, that to form a judgment 
of the fubje£t matter in queftion, it was material to attend to 
'the (late of circumftances, antecedent to any regulation for the 
cftabliQiment of a General Pojl^offue^ to fee what were the rights 
and powers of the fubjeQ, prior to fuch regulation. TYiejirfi 
ftep towards ere£ting a Poft-ofiice vi^as by an ordinance of Cron^ 
vfeliy Scabeir^ a£ls, \ 6^6, page 511. Prior to tliat ordinance, 
every body was at liberty to fend their letters, containing bills of 
exchange or any other valuable property, by any mode of con- 
veyance they might think proper j there being no law that pro- 
hibited one perfon to fend, or another to carry, or that regulated 
the compenfatlon to be given or received, for the podage or deli- 
very of any toch letter, Is^c, But it was part of the legat liberty 
of the fubje£b, to employ '%uhom he plea/ed, and exercifable at his 
difcretion. Motives of public convenience were the principal in- 
ducement to the eftablifliing a General Po(l-o£Bce -, at the fame 
time, it was no inconfiderabie ohjjtCt of CromwelPs ordinance to 
prevent conjpiracies, by fubjedling the general correfpondence of 
the kingdom to the infped^ipn of perfons appoitited to the 
management of this new bfanch of revenue: And fo it is dated 
in the ordinance itfelf. Antecedent to this ordinance, and to 
the ftat. i^ Car. 2. c, 35. there could be no doubt but that 
whoever truftcd his money or efFefts to another, and paid hire 
for the conveyance of them, had his remedy by aQion, in cafe 

• Lord Mansfield upon the firft argument dircOcd an enquiry to be made at the 
Poft-office, whethtr they had any entry or minute of the payment above aUuded 
to, and alfo whether any writ of error was brought. 

of 
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of a loFsy whether occafioned bj the negligence of the party 177S. 
ensployed, or by that of his fervants. It was but was reafonable 



Whit- 

therefore, as well as jud, freing the immenfe profit arifing from ^^^^ 
this parliamentary monopoly, that government fhould (land in /^^"' 
the fame predicament as thofe, whofe office they had engrofled DEirBw^ 
entirely and excltsfively to themfelvcs. Clearly, there was nothing ^ * 
in the ftat. 12 Car. 2. c, 35. or any other ftatute relative to tlus 
fubjVft, importir>g that the condition of the fuhjeB (hould be * 

nvorfe than' it was before. On the contrary, the provifiojis the 
ftatutcs contain, . are declared to be for the benefit of tbe fub- 
jefl. By the ftat. 12 Car, 2. power is given to the King alone^ 
" to grant this office at fuch rent as he (hall think fit." And 
in giving judgment in the cafe of Lane verfus Cotton^ i Lord 
Raym, 646. it (truck one of the judges* as an abfurdity too • C'awW 
great to be contended for, that if the revenue were farmed^ the L\ Rajmm 
perfin farming it would not be liable, liut the difference he ^^ 
Cakes is^ that this office, being an eftabli(hmcnt by a£i of par- 
liament, {^founded in government ^ and therefore that the officers 
belonging to it are abfolyed from the comm6n obligations of 
juftice. That cannot be. Wherever plain and manifeft ob. 
ligations of juftice ^re to be contravened, it is very eafy for 
^e legiPature to exprefs fuch their intention in precife and 
unequivocal terms; otherwife, every projefl: of individuals 
fan£tioned by an a£t c)f parliament, would draw the fame dan^ 
gerous confcquences along with it. In a£ls for making naviga* 
ble rivers, no reference is had to the law that is incident to the 
cafe of comnion carriers : But whoever is employed to carry the 
goods of the fubje£t on fuch rivers, is liable to anfwcr for their 
own or their fervants^ negligence. It is a principle of obvious 
juftice that obtains univerfally. TJie duty arifes out of the truft : 
And much more ftrongly in the prefent cafe \ where, for the ex- 
prefs purpofe of greater fecurity, the general right and liberty 
of the fubje£t is fo extremely narrowed. But the propofitioa 
contended for on the other fide goes to make it lefs fecure, by 
faying, that this i$ a dire£t prohibitory law, by which the fub- 
]t€t (hall be bound under a penalty to truft his property to par-r 
ticular perfons, exclufiveJy of all others, and neverthelefs, that 
fuch perfons (hall in no cafe whatfoever be anfwerable fof the 
care of it. aJ/y, As to the objedlions made to the plaintiff's 
right of aQion as againft the defendants, ihtfirjl is, that this is 
no perfonal default in them } but if any, a conftru£liye negledt 
onlyi by the mif9ondu£t of their fervant. The anfwer to that isj 

* - Z3 that 
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that in every undertaking, whether public or priTate, the mat- 
ter is liable for fhc a£ls and mifcondu£l.of his fervants^ equally 
the fame as he is for his own. If he were not, every mafter 
mud necefTarily turn labourer an3 be his own fervant, for no 
one would truft the mere mechanic. — Suppofe a fcryant of the 
bank were to transfer any perfon's ftock without his leave : 
Would not an a£lion lie againd the governors of the Bank? 
But 2- .it is objeSied, that Michell"W2iS not the defendant's fer- 
vant, but the fervant of the public— ^i^/wfr. The words of 
the a£t are, *' that the Poft-niaftcr and his deputies, fcfr. by 
<< him employed, (hall have the receiving, carrying, £jfr. of Ict- 
^' ters, and no one elfe^^ Befides, the fpecial verdicl finds in fo ma- 
ny words " that Michel/ vtsls appointed by the 4efcndants perfon-p 
«« ally." It would be fingular, therefore, to fay, that he was not 
their fervant, but the fervant of the public. — 3. The next objec- 
tion is, that all the inferior officers appointed under the a£l, are 
required to take the facrament, and alfo an oath for the due add 
faithful execution of their trud; and therefore they are to be 
confidered as public officers perfonally liable, though nominated 
by the Poft^mafter. jinfu;er. That it is only for greater fccurity, 
and not alone fufficient to exempt the defendants by whom they 
are appointed. — 4. It is faid, that the inferior officers continue 
in their fituations, though the Poft-mafter is difplaced. ^w- 
fwer^ Poffibly that may be lo, becaufe where no objeaion lies, 
there is no reafon why they (hould be removed. But whether 
they can retain their office againft the confent of the fiicceffi^r, 
is a very diffi:rcnt queftion. The office itfelf is only during 
pl}afure. It cannot be therefore that fuch a pcrfon' can have a 
right to communicate to his deputies a higher intereft than he 
enjoys himfelf. — 5. The next objedion is as ill founded j That 
the lofs imputed to the negligence of the defendants, is by the 
fpecial verdict found to be a lofs by ihc felony of Michell^ who 
has fuffitred death for it : Therefore, no adion lies, the trefpafs 
being merged in the felony^ Anfwer^ That might have been 
fo if the aftion had been brought againft the offender {Miche/iy 
himfelf. Becaufe it would be of mifchievous confequence to let 
private fatisfaftion interfere with public juftice. But was it 
ever yet faid, that the felony of the fervant (hall excufe the 
negligence of the mafter ?-.6. The principal objeSion relied 
on is this : That the revenue is raifed for the ufe of the King and 
the public, and that the fecurity given by Michel/, as well as by all 
ether inferior officers, was given to the liing, and not to the dc- 

^ % feqda^t^ 
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Scndznts.'V'jfrt/wer,Itx the firft place, the law takes no notice l^^9* 
of this fecurity : But it is a mere condition inferted irt the let- — • 

Whit- 

ters patent, with which the fubje£i has nothing at all to do ; for pkld 
the a£t fays not a word about it. It authorizes the Poft-maftcr W*' 
to appoint deputies and fubordinate officers : But inipofesno ire* Vnrztir 
llri£tion upon his difcretion in fo doing. The recognizance to 
tlic crown, which is the mode of fecurity, is obvioufly taken for 
the fake of a fpecdicr remedy to the crown in all cafes of embez- 
zlement or mifconduS, affciling its own ititerefl, againft thofc 
who enter into it. But the Poft-mafter General has an ample 
falary fufHcient to anfwer all lofles of the fubje£l, occasioned by 
the negligence or other mifcondud): of himfelf or his fervants ; 
which alone renders him liable. Morfe v. S/wf, i Vent,. 190. 
23&. |f it is not fuflicient, it is his own fault for accepting it 
as fuch. But it is not clear that he may not reimburfe himfelf 
9Ut of the fund ; at lead, it is much better that the public fliould 
occafionally pay a fmall fum out of the irevenue, than that private 
individuals fliould fuffer, and the property fent by this mode of 
conveyance be rendered totally infecure. It would not be difr 
ficult however to maintain, that thea£lion would lie even if the 
defendants had no falary at all. Lo|rd Cohe in i hift^ 89. a. fays, 
'^ If a guardian receive the profits of land and be robbed, if it 
^< be without his default or negligence, he fliall be difcharged 
** therefrom : But otherwife it is of a carrier \ for he has his 
** hire, and undertakes implicitly for the fafe delivery of the goods 
f* entrufted to him." — And fubftantially there is no difference 
between the defendants and a common carrier. With refpcct to 
the cafe of La/ie v. Qoiion^ i Lord Raym, 646. it is faid, no no- 
tice is taken in any reporter, except Lord Raymond, of the final 
iffue of that cafe. But Peere Wms. in a notc^ vol. 3. pa^e 394. 
confirms the account given by Lord Raymond. Mr. Lee farther 
faid, the authority which weighed mod with him, was the infor- 
mation he had received from Sir Thomas Parker^ who had au- 
thorized him to fay, that being in the early part of his life very 
intimately acquainted with Lord Chief Jufticc fVill^s, who mar- 
ried a niece of the plaintiff jL^w^, the Chief Jfuftice told Sir Tio-^ 
t;taj, tha^ JLane had informed him the money was paid. On the 
othtr hand it is true, that fearch has been made in the Exchequer 
fo know if any writ of error was brought, and none fuch is to 
be found ; nor is there any entry in the Poll-office of the money 
being paid, 

jZ4 ^-0^4 
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l'J^Z. Lord Mansfield. — I fancy, if ever it was paid, there wa? nq 
entry of it. 

Lqfl/y^ Many of the reafons givctf by the three judges whq 
wfus were for the defendants in that cafe, we^it on this ground ; that 
Sespe^I ** ncTcr was the intention of the legiflature that Taluable proper- 
ciR. ty, but that mere miffiv^ letters only, (hould be fcnt by tha^ 
mode of conveyance. But in the flat. 6 Geo. i. c. 2 i./eSI. 52, 
j^ is provided, that all bills pf exchange, ^r. except fuch as are 
fcnt abroad, (hall be paid for a^ fo many fevcral letters.— Upon 
the whole, therefore, they fubmitted tl^at this a£^ion was clearlj 
maintainable. 

l4ord Mansfield.— Upon the laft argument we were all fully 
fatisfied ; but from the nature and im^portrince of the queftion, 
I was defirous of having the opinion of Mr. Juftice jifion^ whofc 
lofs cannot be too much lamented: We bad the advantage of 
his afliftance ; for a note of what pafled was read over to hini| 
. and he was entirely of the fam*e opinion. 

I (hall confider this queftion in two /igi/s. — i. As it flood in 
the year 1699,' l><^f4>re the determination of Lane ycTfus' Cotton. 
2, As it (lands now, fince that determination ; atid alfo, what 
has been done in confequence of that decifion. And Jir/l as it 
ftoodin the year 1699. — The Poft-oflace, as Mr. Lee has truly 
faid, was {ir(l eredted during the ufurpation, by an ordinance 
of Cromwelly and afterwards more fully regulated by the (lat. 
12 Car, 2. c. 35. There never had been any adlion brought, 
eitlier upon that_ordinance or upon the ftatute, till the cafe of 
Lane verfus Cotton j and the fame mode of aftion that is now 
brought, waq the mode (ixed upon in the cafe of Lane verfus 
Cotton, But neither from the draught of the declaration by the 
advifers of that adlion, nor in the opinion of the judges upon 
the queftion, does it appear to have entered into the imagination 
of either, that this was a demand upon the fund y as it has been 
now argued ; for ^he form of aBion is not applicable to fuch a 
demand. If there could be a demand upon the fund, it muft 
be by a totally different form of action. But this is a demand 
upon the Poji-mafler perfpnally^ upon the ground of a negleA in 
him by his owr> a£l, or conflruBively fo, by the fault of his 
fervant. If the fund were in the nature of a policy of infurance 
to infurc every man who (ends bills or notes by land or fea car* 
riage, from a lofs by robbery or neglefl, fuch contingency 
would be a dedu£kion out of the fund ; and no doubt in that 
caf^i if a lofi^ were to happen^ uppn an action brought againft 
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the proper oncers they would be liable; being bound by thf 1778. 

pofitive conflitution of the o65ce to infure every perfon,/or the 

fixed and eftablifhed rate of poftage. But here, the a£l of parlia- felo* 
nient has afipropriaied the wko/e revenue. Therefore if a lofs i$ Vfrftu 
paid, there mud be an stem of it^ and that stfrn^mixfi come Dupem. 
^n/ifr iht' appropriation. But it is manifeft no fuch idea was ^'^ 
cyer thought of at the time. If it had been thought of, the 
ordinance of Cromwell ^ or the a£^ of parliament would in terms 
have charged ;he fund for all loife^ arifing from neglect or 
ptherwife. 

But neither this a£lion, nor the cafe of Lane verfus Cotton^ is , 
founded upon the ground of tl^eyi/ff</ being liMe. What then 
is the ground ? It is, that the Poft-mafter in confequence of 
the hire he receives, is liable for all the damage that may hap- 
* pen, whether owing to the negligence or diQioncfty of the 
perfons employed under him, to condu£i: and carry on the 
buCnlefs of the office. If that poGtion were founded in the 
lextenc in which it has been ftated, it would go the length of 
making the defendants liable in all cafes whatfoever. But the 
firgument of Lord Chief Juftice Holty who differed from the 
other judges in the cafe of Lane verfus Cotton^ does not extend 
fo far as that ; for he takes a dij^erence between the>cafe of a letter 
lojl in the office by a fervant employed under the Poft -m after, 
and that of a lofs upon the roady or by the mail being robbed after 
the letter has been fent fafe out of the office. The ground of Lord 
Chief Juftice Holt\ opinion in that cafe, is founded upon com- 
paring the fituatiop of the Poft-mafter to that of a common 
carrier, or th<: mafter of a fhip taking goods on board for 
freight. Now, with all deference to fo great an opinion, the 
comparifon between a Poft-mafter and. a carrier, or the mafter 
of a (hip, feems to me to hold in ^o particular whatfoever. The 
Poft-mafter has no hire^ enters into no contraB^ carries on no mer^ 
cbandize or commerce. But the Poft-office is a branch of revenue^ 
and a branch of police^ created by ^Gt of parliament. As a branch of 
Revenue, there are great receipts ; but there is likewife a great furr 
plus of benefit and advantage to the fublic^ arifing from the fund. 
—As a branch of police, it puts the whole correfpondence of the 
kingdom (for the exceptions are very trifling) under govern- 
ment, and entrufls the management and direction of it to the 
crown, and officers appointed by the crown. There is no 
analogy therefore between the cafe of the Poft mafter and a 

pommoa carrien<-»Tiie branch 9^ revenue and the branch of 

police 
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police are to be governed by different officer^. The fiiipenor hat 
the appointment of the inferior officers ; but they gvrcfecurity 
to the crown. One requifite is, that they (hall take the oaths 
taken by all public officetf : Another (trong guard is, that they 
, are made fubjc£l to heavy penalties ; ainl this is carried fo far, 
tbaty what in the cafe of a common carrier^ ox any other perfoo, 
WQu}d be only a breach of trujly is in them dec]are4 to be a 
f^pttal felony All thefe advantages the law provides for the 
fecurity of the fubjedi, in confideration of their being obliged to 
fend their letters by this mode of conveyance. But the flatute 
does not make the Po(l-ma{ler liable for any a£): done, except 
sp 01)^ particular cafe ; which is very remarkable, becaufe it 
makes him liabJe for his own fault poly, (and not for that pf his^ 
fleputies,) in a cafe where it is hardly poflible for the Foft-mailer 
himfclf to be perfonally in fault. The ftatvitc {JeEI. 5.) creates a 
monopoly in the PoU-mafter and his deputies or fub(litutes, of 
providing poftrhorffs. And if any other perfon prefumes to let 
$0 hire any poft-horfe, for the purpofe of carrying letters, tic 
he \% liable to a penalty of 5/. except 'w^xtxt the Poft-mafter or 
his deputies do not furnifli horfes within half an hour after an 
application made \ for then the party is at liberty to hire ^ 
horfe elfewhcrc* And in that cafe, " if it be through default 
«« or neglect of the Po/l^moffer or his deputy^ that fuch perfon fail of 
•* being furniflied with a fufficient horfe or horfes in time, then 
f* the Pofl'inafler or his deputies are to forfeit 5/." 

As to an aclion on the cafe lying again (I the party really 
oflfending, there can be no doubt of it; for whoever does an aft 
by which another perfon receives an injury, is liable in an a£lion 
for the injury fuftained. If the man who receives a penny to 
carry the letters to the Poft-office, lofes any of them, he is 
anfwerable ; fo is xh^forter in the bufinefs of his department. 
So is the Poft-mafter for any fault of his own. Here, no perfonal 
^ Mcgleft is imputed to the defendants, nor is the adlion brought 
on that ground ; but for a conflruBive negligence only, by the 
:t£b of their fervants. In order to fucceed therefore it muft be 
ihewn, that it is a lofs to be fdpported by the Poft-mafter, 
which it cert.iinly is not. As to the argument that has been 
drawn from the folary which the defendants enjoy \ in a matter 
of revenue and police under the authority of an a£> of parliament, 
the falary annexed to the office, is for no other confideration 
than the trouble of executing it. The cafe of the Poft-mafter 
tthcrefore, i^ in no cifcumftance whatever, fimilar to that of ai 

commoa* 
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comtnon-carrier ; but he is lik^ all other public ofEcers, fuch X778. 
as the Lords Commiilioners of the Treafuryj the CommifConers 



of the Cuftoms and Excifc, the Auditors of the Exchequer^ Whit- 



rtm 






i^c. who were never thought liable for any tiegligence or ^erjhs 
xnifcondud of the inferior officers in their feveral departs J]^^* 
ments. ^s«. 

Thus then the queftion Rood in the year 1699. In thatyeav 
a folemn judgment was givenj that an a£iion on the cafe would 
not lie againft the Po{l-m<i(ler Generali for a lofs in the office by 
the negligence or fault of his fcrvaat. The nation underftood it 
to be a judgment : And tlierefore it makes no difference^ if what 
has been thrown put were true, and the writ of error was flopped 
in the way that has b^en mentioned. For the bar have taken 
notice of ic as a judgment ; the parliament and the people have 
t^l^en notice of it, every man who has fent a letter Hnce has taken 
notice of it ; many a£ts of parliament for the regulation and 
improvement of the Pod-office, and other purpofcs relative to 
it, have paflcd fmce, whi^h by their fijence have recognized it. 
The mail has been robbed a hundred times fince, and no a£lion 
whatever has been brought. What have merchants done fince 
and continue to do at this day, as a caution and fecurity againft a 
lofs ? They cut their bills and notes into two or three parts, and 
fend them at difFeient times : one, by this day's port, the other, 
by the next. This fhews the fenfe of mankind as to their re- 
medy. If there could have been any doubt therefore before 
^he determination of Latie verfus Cotton, the folemn judgment 
in that cafe having flood uncontrovcrted ever fmce, puts the 
matter beyond difpute. Therefore, we are all clearly of opinion 
^^ aAipn will not lie. 

rer Cur. Judgment for the defendants, > 



Hare verfus Cator. Someday. 

TN covenant the plaintiff declared againfl the defendant as Declaration 
ajftgnee of all the eftate, right, title, and intereft in certain J^feHdanT 
premifes by her demifed to Lord BoHngbroke. The defendant •* afl»gne€ 
pleaded, that the eftate, right, title, and intereft of the faid eflate, kc. 
Lord Bolifighroke, to the faid demifed premifes in the declar- '"^^f^*" 
^tipp mentioned, did not come to his pofleffion by affignment. Evidence 
as in the faid declarauon alleged: And thereupon ifluc was *j.ff,gn^e'of 
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1778. The caufc came on to be tried at Weflminjler^ before Lord 
Mansfiild^ at the Sittings after M'ubaelmas Term, 17771 when 

^ujui ^^c jury fgund a vcrdift for the^laintiflF, damages 1,750/. cofti 
Cator. ^qj, fubjcft to the opinion of the court upon a cafe, dating in 
fubftance as follows: The marriage fettlement of Lord BMng* 
hrole^ dated November 4th, 1765, by which certain premifes 
confiding of the manor of Bechenhamy and eleven farms in Kent^ 
and other eftates of the yearly value of 3,250 A of ivticb the pre* 
nttfes in quefton vuere partf were conveyed to trudees to the 
ufe of Lord Bolin^broke for life, with remainders oyer : with a 
power to Lord BoUngbroke to leafe, tic, and alfo a further 
power with the confent of the trudees to revoke the ufes of the 
faid fettlement. 2. That by indenture of the 24th July 1770, 
Lord BoUngbroke^ for the conflderation there mentioned, demifed 
the eleven farms in Kent, and a mejfuage or tenement in Peckbam^ 
in the county of Surrey^ to the pUintiff for 99 years, if he the 
faid Lord Boiingbrdie fliould fo long live, at a pepper-corn rent. 
That by indenture, 25th Jtify 1770, the plaintiff re-demifed 
all the faid premifes to Lord Bo/sngbroke, at the yearly rent of 
500/. for the term of 98 years and 1 1 months^ if the faid Lord 
BoUngbroke fliouId fo long live. Then it fet out an indenture of 
the 2oth of Offober 1773, revoking the ufes in the fettlement. 
That after v/ards, by ieafe and releafe of the 21 d and 22d of Oc* 
tober 1773, made between the trudees under the faid fettle- 
ment of the one part, Lord BoUngbroke of the fccond part, 
and the defendant of the third part, reciting the faid fettlement, 
the levocation of the ufes, and that the defendant had contra£led 
for the purchafe of the premifes at Beckenham^ for 19,688/. the 
faid trudees in conflderation, is^c. granted and conveyed the faid 
manor and efiatcs at Bechenhamy to the defendant, his heirs and 

affigns. 1 hat the defendant Caior had no afftgnment of the 

faid term of ()i) years y granted by Lord BoUngbroke to the plain- 
tiff, nor of the re-demife granted by the plaintiff to the faid Lord 
BoUngbroke, — That it appeared by the evidence there given for 
the plaintiff, that the defendant had notice of the annuity granted 
to the plaintiff, and of the manner in which it was fecured, 
before he completed his purchafe. And that the price paid by 
the defendant Cator for the purchafe of the faid cdate, #as not 
beyond a fair and adequate price, on a fuppofition of tlic edate 
being bought fubjeft to the payment of the annuity granted to 
the plaintiff. The defendant's counfel objefted to xhtform of 
the aftion, by reafon tliat the ejlaie in Surrey^ let at \iol. per 
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ettn. comprifed in the re-demifc from the plaintiff to Lord ^^- * i778, 
lingkroie, was mt purchaftd by the ;defendant. The queftion — — — 
for the opinion of the court was. Whether the ^Otion might be J^V^^ 
maintained ? If the courjt (hould be of opinion that the adiion Catoi^ 
could be maintained, then a verdi£i to be entered for the plain- 
tiff, damages 1^750 /. and cods 40/. But if the court (hould be 
of opinion, that the a£lion could not be maintained, theaa non* 
fuit to be entered. 

This cafe was argued by Mr. Morris for the plaintiff, and 
by Mr. Davenport for the defendant ; and feyeral points arofe. 
I. Whether under the circumftances of the cafe, the defendant 
Was ai&gnee at all ? 2. If affignee, ' Whether, as being aflignee 
of part only, he was liable for the whole, or only an apportion- 
ment of the rent ? 3. Whether the a£lion could be fupported in 
point of form ; the declaration charging that the defendant was 
aflignee of the whole, whereas by the evidence it appeared he 
was aflignee of part only ? — Mn Morris for the plaintiff con- 
tended, that the rent being refervcd upon all and every part of 
the premifes, the defendant was clearly liable for the whole 
rent, though aflignee of part of the premifes only : And for this 
he relied on the cafe of Broom verfus Hoare^ Cro, £/, 633. At 
to the obje£lion in point of form, he faid, that though the de- 
claration was more large than the truth of the cafe would war- 
rant, the plaintiff was equally entitled to recover upon what did 
appear in proof. 

Mr. Davenport for the defendant contra^ faid, he fliould con- 
fine himfelf to the objection in point of form. Whether the 
defendant being charged ^s affignee of the whole, proof of his 
being aflignee of part only was fuflicient ; and he contended it 
was a fatal objeflion. But if it were neceflfary to go into the 
other points, it would be fufficient to obfcrve, that the cafe of 
Broom v. Hoare^ did not at all appl/ to the prefent : For there 
the defendant was the original lej/iey who had affigned part of 
the premifes, and continued in poffeffion of the remainder ; and 
no doubt, as againft the original lejfee^ debt will lie for the whole 
tent, though- he retain only ^^r/ of the premifes ; becaufe of the 
privity ^of contraB. But an affignee is liable only from the 
privity of ejiate i confequently, mud be charged according to the 
truth of the cafe\ which here is, that he \% aflignee of part only. 
Therefore, he prayed a nonfuit might be entered. 

The court gave no opinion upon the point. Whether the de<* 
fendant was affignee; but determined upon the objection in 

15 poin( « 
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t'j'jS. point of form that the defendant was improptrly charged aS 

' — affignee of the whole^ againft the truth of the cafe; beings if 

at all, affignee of part only* Accordingly, a nonfuit was cn- 



Kakc 

verjus 

Cator. tcrcd. 



Jffo^* BoLDERO ver/us GRAYi 

Praaice. TTPON (hewing caufe why the proceedings oh the bail 
Where the ^^^j jj^ ^j^jg ^^fe (hould not be ftaid with cods, the faSs ap- 

defendanc is , . 1 1 t i r <v 

gbilty of a peated to be, that the writ was returnable on the 27th q\ January, 
n« puttrng A fummons was taken out for time to put in bail 1 The defend- 
in i^il in ant's attorney fworc he attended a little after fix o'clock, that he 
whereby the continued till pnjlftven\ and was not informed any perfou at- 
bail bond tended, upon which he took out another fummons for the next 
torfcitcd, day. — The plaintiff's attorney fwore he attended : Enquired of 
m ^Itupt^ ^^^ ^^^^^ if any perfon attended for the defendant, and was told 
to bail put no one attended : Upon which he took an affignment of the bail 
to'ftV^he bond. The defendant then took out an order for flaying pro- 
proceedings ceedines. but no bail was put in above ; fo nothine; could be done. 

on the bail .^ , ^ ' , ^ , . , . „ -. 

boDd^andit On the 3111: there was another attendance, when it was alleged 

^"rof* * "° ^^^^ ^^* P"^ *"* ^^^ ^^^^ P"^ ^" being at the fuit of the 
thtojjign- plaintiff, njjignee of the flieriff of Middlefexy which was not this 

adcion. 

Mr. JVallace in fupport of the rule infifted, that, after regular 

bail put in, if the plaintiff excepts to them, it is a waver of the 

proceedings on the bail bond. [^.. B, This was allou^ed by the 

Majiery and agreed to be the univerfal praElicer\ On the other 

hand, this pra£lice was objected to as a ferious hard(hip upon 

the plaintiff, by forcing him, if he did except to the bail above, 

to wave the benefit of the bail bond \ and if he did not to be 

put off with bad bail, in cafe the proceedings upon the bail bond 

were fet afide. The court thought the objeftion very forcible 

and ftrong : And accordingly made a rule, that in future wherc- 

cver the defendant is guilty of a negleifb, in not putting in bail 

in due time, by which the bail bond becomes forfeited,, the 

notice (in cafe the party means to put in bail in order to (lay 

proceedings upon the bail bond) (hould be, that he will' put in 

and perftcf bail on fuch a day, analogous to the cafe where the 

flieriff is ruled : who, before he can difcharge himfclf, mud give 

notice that he will put in and perfetl bail : And in that cafe 

the plaintiff may oppofe the bail in court, without its being a 

waver of the bail boud% 
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Richards, gtd tarn, verfus Browne ^"''^^^ 

"* ' ^ May tzilu 

TTPON fhewihg caufe why a new trial fliould not be grant- wiHei, Juf- 
ed, the cafe, as it appeared from the report of Lord f'^-'^abfent, 
Mansfield^ was in fubftance as follows : This was an a£lion on Whercmore 
the ftatute of ufury, in which the declaration dated, that on J'^^"" f/^ 
the 2%th oi OEfober 17731 the defendant, upon a corrupt bar- taken, if 
gain, received 35/. from one Heighway, for the forbearance ofmccortT 
of 420/, from the 2cth of December 1772, to tl)c 20th of ^"^^^ **!^ * ' 
June 1773. At thb trial, Richard Heighway^ who was the avd laifing^ 
borrower of the money, and the only witnefs as to the tranf- /^j)'^^/^^" 
a3ion, faid, that he borrowed off the defendant 200/. in the tn^^ny 
year 1 769, which was fettled fix months after. That on the po/i^e'^it 
jth of September 1770, he applied to the defendant to IcndYiim outof.tlic 
600 /« faying, he was owner of 2,042/. Bank annuities veiled in ufury. 
truftees, to be transferred to him upon making out his title to 
an eftate which was very clear ; and fhewed Brown the decla- 
ration of truft. The defendant faid, he would lend him 600 L 
or I coo A; and fupplicd him with 200/. for which Heighway 
gave him a bond, and dcpofited the declaration of truft as a 
collateral fecurity ; and Brown proimfed he ihould have the r^- 
fnaining /^oo I. in ?i fortnight* s t'nne. On the J J th of September 
Heighwoy called for the other 400 /.: ih€ defendant then told him 
" money was very fcarce, upon the profpeft of a SpaniJ/j war." — 
Heighway prefled him very muth; upon which he faid, 
he would fee what could be done, pnd bid him c.^il the next 
day. Heighway did fo in the morning, but the defendant was 
not at home. He called again in the evening, who then faw 
Brown^ who faid h^ was afraid he could not raife it Irimfeif, 
but would try to get it of a friend in the city, who never wiss 
without money; but he was a very hard man. Heighwnv atked 
what his terms were. The defendant faid, they were fo exorbi- 
tant he was almoft afhamed to name them. Heighway faid he 
would rather pay 20 or 30 guineas than not have the money. 
The defendant faid, his friend wns not fo hard as tliat; but thu 
he never lent money ^ but upon annuity at 6 years p archaic : How- 
ever, faid the defendant, " if you will take the money on 
** thofe terms, I will engage to furnrfli you with mcMvy to re- 
** deem in three months time. The quarter's annuity will cone 
•^ but to 17/. 10/. which will be better than giving 20 or 30 
** guineas." This beijig agreed to^ on the 20th of S(pt:rr.l)cr 1 7 ^ o,- 

lu'ighvL'iiy 
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ly^g* Heigh^ay called upon Brown for the mohey^ and found a bono 

and warrant of attorney, tic. prepared for fecuring an annuity 

virjiu ~ from him to one Waters, Heighway executed it \ and BrowA 
BftowN. (igned it as the fubfcribing witnefs. After the bond was exc- 
cutedi Bro%vn faid> he was always ufed to' have $ /. per cent, 
procuration money; but as Heighway was diftrefled, he would 
only take two and a half per cent* and accordingly took 1 5 guineas, 
and Heighway^ left the declaration of truft with him. Heigb^vay 
faid, •* the defendant firji propofed zn annuity : He bimfelf would 
" not have granted one.** When the firft quarter's annuity was due, 
Heighway applied to the defendant, and prefTed him for money 
to redeem, as he had promifed. Brown refufcd. He then 
a(ked fpr the declaration of truft ; the defendant faid» if he in- 
filled upon it. Waters would enter up judgment. Heighway in- 
filled upon it \ and judgment was entered up. Heigb4ifay pid 
the defendant one year and one quarterns annuity^ and one quar* 
ter to the defendant's partner. The defendant often denied that 
he had promifed Heighway money to redeem } and faid he wbn* 
dered how he could expe£l him to lend money at 5 peYctni. when 
others made \6 and half per cent, of their money. Afteri^ards 
Brown acknowledged he was himfelf the principal that ad'^ 
vanced the money, and enjoyed the annuity j and faid, that 
Mr. Waters^ whofe name had been made ufe of, was his truftee; 
— Waters f fwore that the defendant had fometimes purchafed 
annuities in his name, but that he knew nothing oithis^^l told 
the jury, if they were fatisfied that in the true contemplation of 
the parties^ this tranfa£lion was a purchafe by the one; and a 
fale by the other, of a real annuity, how much foever they might 
difapprove of or condemn the defendant's condu£i, they mud 
find a verdi£l for him. But^ on the contrary, if it appeared td 
them to have been in reality and trutli the intention of both par- 
ties, the one to borrow^ and the other to lend ; and that the 
form of an annuity was only a mode forced On the neceffity of 
the borrower by the lender, under colour of which he might 
take an ufurious and exorbitant advantage, then they might find 
for the plaintiff, notwithftanding the cbntingency of the annui- 
tant dying within three months \ more efpecially, as li was on- 
dcrftood by both, that the annuity, at the expiration of three 
months, was to allume the diredi fliape of a loan.— The juty 
afterwards came to my houfe, where they faid, they agreed 
with me in detefting the tranfa£tion, but they thought there was 

f N, B, He "fnijuhfrnnacd by the defendant, but examined by Lord JiUn^UWt 
•fdcff. 



EASTER TERM i8 George III. B. R. - 772 

4ti/i annuity. I repeated my former dircflion to them ; tlicyrc- 1778. 
tired again, and at length found for t\\c plaintiff , — On Thurfdaj 



and Saturday the 5th and 7th of February in Hilary Term laft, ^'^",}«7' 
Mr. IPallace^ Mr. Buller^ Mr. Dunning^ and Mr. T, Coivper, BtowN. 
fhcwed caufe againft the rule, and Mr. Mansfield argued in fup- 
fort of ir. , 

On the part of the ptainliflF the counfcl dated the queftton to 
be, Whether the evidence given at the trial amounted to proof 
of a loan ? for if it did, no (hift or contrivance, no rilk or 
citance, could takeitoutof the (latute; and they contended, that 
clearly and manifedly upon the face of the tranfa£iion, it im- 
ported a loan ; and that the form of an annuity, under which it 
Was difguiftrd, was merely a contrivance to evade the ftatute. 
I. The application by Heigbwoy was exprefsly and in terms an 
application for a loan. The defendant aftually advanced part of 
the money at the time ; and promifed to lend him the remainder 
in a fortnight. The fubfeqilcnt treaty for tli£ remainder, on the 
part of Htighway^ was clearly for a loan ; and the propofal of 
turning it into an annuity came from the defendant. But even 
at that time, the idea of its being a loan was fo ftrong in his 
tnind, as well as in th^t of the phintifF, that the anfwtr he 
gives the plaintiff is, that " his friend never /rW/ money, hut in 
•' tht form of annuity \** ;;<;*, that he nev:r lent money ^ but only 
dedft in the purchafe of annuities^ or any declaration of that 
kind, which might (hew lie would not be concerned where the" 
tranfaSion was to be a loan. But whether a tranfadlion is a . 
loan or not, is a matter that dtpentis upon the intention 
of the parties ; therefore, clearly proper for the jury : and here, 
they have found that the tranfa<niIon was a loan. If fo, the rifk of 
ih^ borrower dying within three months, will not prevent its 
being ufury. It is trlie, this is a cafe upon the ilatute : But the 
old cafes go upon the fame principle. They are ;ill collected in 
the cafe of Lord Chejltrfield \z\{\i% Jarjfcri^ i yfth. 301. to 355, 
and they all agree, that the material point to be confidered is, 
whether there is a communication for a loan of money, 4 Lecn. 208. 
Puller^ cafe. — Ccttrtll v. Harrington^ I Erczv7i!ow^ l8o. Tf^e 
King verfus Drury^ 2 Lev. 7. S. P. If the real fubftance is a 
loan, a fmall rifle will rtot t.ike it out of the ftatute. In Cla\tcn*s 
cafe, 5 Co. 70. an agreement to pay 33 /. for the loan of 30/. 
from the 6th of Z)rtvm3fr to the 2d of June following, if the 
horrfiV}^ fb^uld then be tiiive^ was held ufuriouSjJ[ox the reafcn 
given by Popham^ Chief Juft ice, in Burton'^ calf 5 Co. 69. that 
VoL.IL A a if 
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i'j'1^4 tf it Jhauld he out of the JlatuU for the uncertainty of the life ^ thdf' 

— (latute would be of little effcB. Burton verfus Donvfiham^ 

^'t^/iT/' Cro. £liz. 642. S. P. 3id. 741. BiddingtoH scriM% Jfjbley, S. P- 
, BftowN. Roberts verfus Trentayne, Cro. Jac. 507. S. P. -W^ ver- 
fus Abdyy CartbetUf 67. S»P. Perhaps the cafe of Murray 
verfus Harding^ 3 ^/^ 390. may be cited tf contra ; but 
there, the court exprefsly decided upon its being a purcbafe^ 
and not a loan. The grantee of the annuity having never been 
(pokcn to about lending.^L^ftiyj in the cafe of Lord Ch^erfieli 
V. Janffen^ 1 jttk. 301. to 355. all the above authorities were 
weighed and confirmed. Mr. Juftice Burnet there fays ♦, •* If 
<' a man putchafe an annuity at ever fuch an under price ^ if the 
<* bargain was really for an annuity^ it is «o^ ufury. If on the 
" foot of borrowing Jind lending^ it \sother%vife ; for if the court arc 
•* of opinion, the annuity isnot the real controFt^ but a method of 
** paying iw^rr /7w/t/)> for the reward or intereft than the latu aJlowi^ 
<< it is a contrivance ^bat (hall not avoid the (latute, by giving the 
•* avarice of one kind of men, an opportunity of preying on the 
** necelTities of another/* And the cafe put by Lord Hardwclct 
in giving his opinion upon the fame queftion^ is precifely this 
very cafe. " A man,** fays his Lord(hip, ** may purchafe an an- 
^< nuity on as low terms as he can : but if be /et/ out with ^- 
*' rowing a fum of money, and then turns it into the Jhape of an 
*^ annuity afterwards, this is zjbift and an evafion to avoid the 
** ftatutc." Here, the original application and the fubfequent 
treaty were for a loan, and nothing elfe. Then the defendant 
propoies to change it for an annuity. 1 hat was a mere (hift 
to evade the (tatute ; the man was in perfed^ health ^ little or no 
chance of his death, fo as to create any thing more than a 
mere colourable ri(k, and the intention of the defendant was on- 
iy to avoid the penalty of the law. Therefore, they prayed the 
rule for a new trial might be difcharged. 

Mr. Mansfield contra^ in fupport of the rule, began by obfcrving 
upon the teflimony of the \^itncfs Heigbway, upon whofe evi- 
dence alone the tranfa£tion reded ; and \^hich, he faid^ was 
tin£ltired with very fufpicious circumftances indeed^ At firfl, 
he fwore that Johnfon, who was his partner, was the fole attor- 
ney in thccaufe : That Johnfon died at Michaelmas I776, Then 
that May^ who was clerk to him and his partner, was xltitfole 
attorney 5 that he himfclf was not the attorney^ nor interefied in 
the caufe. That no fteps were taken in the <jaufc Quiring John* 
foih life^ whereas there was a notice of trial and a counter* 

* s Atk. 330* 

inafiif 
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^nand) which he mud have kiiown. T^at afone, therefore, is a 1778. 

ground for fending the matter to a fecond enquiry. 2. As to r^ 

the qucllion of law ; it is faid, thii is not a fair b<mdfide com- ' v*^)./^ 
tnunication for the furchafe of an annuity, but a mere con-' ^^^^wfi; 
■ifritwf/?^ to get more than legal intereft; As to that, he faid, 
he agreed, rf it were a mere contrivance to gfet more than legal 
intered hy way ofloan^ it wonld be ufury ; for the ttuc diftinc- 
tion certainly rs,. whether the tranfaAion be real, or colourable 
only. But if the contract is for a real annuity, however unfair 
or even grofsly foul, the bargain may be on the part of the 
grantee-, in taking advantage of the neceffitirs and diftrcfsof the 
^antor, ftili it will not be ufury; What then is the tranfadioA 
here ? Not a 'contrivance to difguife a loan under colour of aA 
annuity ; but to force Heighway into granting an annuity^ when 
he wanted to have a loan. That may be extortion and oppref- 
iion ; but dill it is a real annuityj and no loan ; con&qu^nt]f> 
Hot within the ftatute. Bat it is faid, there was a communica^ 
tion, and an abfolUte agreement to i'&rr<?^i;, entered into ; and there- 
fore, its beipg changed into an annuity afterwards will not vary 
the cafe : Ahd many authorities have been cited. But (aftct 
^bferving upon them all di(lin£lly) he faid, the refult of them 
only proves what is not difputed, that where the tranfadliod 
really is a loan, the colour of an annuity cannot glofs it over. 
£tit, though there be ^ communication for a loan at fird) if the 
final agreetnent is not to lend, but for the onie^ to fell, and the 
other, to purchafe a real annuity, it is not ufury : And fo it i% 
kXprcftly laid dbvi^n by Lord Hardwicke in i Athyns^ 351. " The 
•< fubftance of the agrecmentj and not the mere expreflion only, 
** is' to decide." What then is the fubftance hete ? The atcufatioii 
againft the defendant is of a promife to lend^ and afterwards 
refufihg; but that he had a friend who wouM let hith have the 
money upon a'nniuity. This, Heighway agrees to. Is not that 
a bargain for a real annuity i For the loan is abfolutely refufcd. 
The next ground of accufation is, that the defendant promifed 
to lend him money to redeem the annuity. What i Redeem t^at^ 
which it was undcrftood by both parties never exijled I Again^ 
Heigh%uay repeatedly applies to redeem ; and complains becaiife 
the defendant will not confent. He even pays the annuity from 
Decemhtt 1770, to Junt 1773, as an annuity. All this (hc^^ 
that in his own mind be was confcious the tranfa£tion and agree- 
ment was fuhftantially a reial annuity, and not a loan. On thd 
other hand, What was the fituation of the defendant ? He could 
not have compelled Hiigjhnoay to redeem ; for a ^bertj to redeem^ 

A a a which 
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I'j'jS. which is all there was in this cafei is not a contraB to redeeiil« 
Therefore^ if tVaters*% life had been fufpicious, he was at the 



'^^J!^"'^* mercy of Heighway^ whether the riflt fliould continue or not. 
BiowK. Upon the whole, this is manifeftly no loan, nor a corrupt bar- 
gain for forbearance of the principal money : And there can be 
no ufury by conftru6iioii. The utmoft that could hare been 
done in thi^ cafe, if the whole tranfaAion had appeared in a 
court of Equity, would have been for the court to decree that 
Heighfoay (hould be permitted to redeem. Th^eforej he praydd 
the rule might be made abfolute. 

Lord Mansf i ELD.«-This is a very confiderable queftion, and I 
have not quite made up my mind about it : Therefore let it be 
fet down in the paper for fpecial argument, next Term. The 
queftion is. Whether the evidence warrants the dire&ion I gave 
to the jury ? Here is Lord(hip repeated it, {yide/upra,) and then 
added, ** There are three propoGtions. i. The original propofal 
'< was for a loan. 2. The mode of annuity was forced by the 
«« defendant, the lender, upon Heigbnvay the borrower. . 3. At 
<< the end of three months, Brown the defendant promifed 
•* to lend ii/iw^A way money to redeem." — Adjornaturm 

Accordingly, on this day ^, it was argued a fecond time by 
Mr. HargranK for the defendant, and by Mr. ?*• Cowper for die 
plaintiff. 

Lord Mansfield.— The nature of this quefiion, the impoiv 
tance of it to the public and to the defendant, and tendernefs to 
his charadier, made me dedrous that this motion (hould l^ made; 
though I had no doubt of the propriety of the direAion I gave 
the jury at the trial. We were all fatisfied upon the laft argu« 
' ment ; but wiflied to have Mr. Juftice AJltori% public opinion, 

' who, upon a conference with him, entirely agreed with the 
opinion I (hall now deliver, and fo did Mr. Jufticc IVilUs. 

The great obje£lion at the trial was to the credibility of 
Heighwaf^ evidence. As to that, the faffs oftht cafe could 
be known only to him and the defendant.-^With refped to his 
concern or intereft in the prefent adion, Heigbwaj was tho- 
roughly purged on his examination at the trial. The objeAions 
to his credit were laboured with all the ftrength of argument 
that ingenuity and ability could furnilh. The jury had all theftt 
obfervations^ without a reply. I faid nothing in the fam«f 
ming up, that could weaken the force, or dimini(h the eSeOi of 
Ihem. No doubt, the bafis of the verdiQ: was, his crediHGif % but 

• Mr. Jttftice ff^tUn wis prefent at the ionncr ai^gttoicnt, h^ aW«|li upMitb^ 

I) that 
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that was left to the jary, and they have thought fit to belfeve 1778. 
him. It is obfcrvable, that the difcovcrjr of •the truth of the 



tranfadion was entirely accidental. Upon that. Brown confcnts ' t!!/"* 
to a compofition, and to accept lefs than the^value of the annul- Bioww, 
tjn Why do that, when there was ho claufe of redemption ? 
There are other ftrong fa£ls. Why make ufe of Mr. Waters^ 
name, if the tranfaftion was fair? Why not appear, as he really 
was, the principal who was to lend the money. Inftead of 
which, he appears only as a fubfcribing witnefs ; makes Heigh'-^ 
way believe Waters is the princtpaly who was an utter (Iranger to 
the whole affair ; and under that pretence, ukcs procuration-tnonfy 
for /ending his own money. If the court grants a new trial, it 
muft be upon the ground, that Heighway ought not to be believ- 
ed. That was a matter proper for the confideration of the jury : 
They had all the objefiions to his credibility before them, and 
yet were fully fatJsfied of the truth of what he faid. 

2. As to the queftion of law, the fafls on which it arife^ are 
thefe :— Here, his Lord (hip repeated them, together with the 
direftion he gave to the jury, {yidefupra\) and then proceed- 
ed as follows : Now the queftion is. What was the fubftance of 
the tranfadion, and the true intent and meaning of the parties ? 
For they alone are to govern, and not the words ufed. The 
fubftance here was plainly a borrowing and lending. Heighway 
had no idea of felling an annuity ; but his declared obje£t was 
to borrow money, and accordingly he dcpofited the declaration 
of truft, which was an ample fccurity for the fum he wanted. 
He goes further, and fays, " rather than not have the money 
** he would give 20 or 30 /. premium for it.** Brown tells him, 
it muft be by annuity^ that his friend never lent money in any 
other (hape, and that by that method, he might have it for 
lefs, {viz. 17/. 10 /.) as after the firft quarter he would let him 
have money to redeem. On the affurance that the annuity 
ihould be turned into a loan at the end of three months, the 
treaty proceeds. It comes out, that the defendant himfelf 
advanced the money. That altqrs the cafe entirely. If Waters 
indeed had been really the principal, this promife of Brown 
would have amounted to no more than a promjfi to' lend zt the ^ 
end of three months. But Brown himfelf being the principal^ 
the promife to lend him money to redeem, muft he underftood 
to be a promife to permit him to redeem.— -It is true, there wa$ 
a contingency during the three months. It was that, which 
occafioned the doubt ; whether a contingeficy for three months 
^afu^cient to take it out of the ftatutc^ As to that| the cafes 

A 4 3 have 
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JTjB. . have been looked into ; and from them it appears, that if tjle 
contingency is fo flight as to be merely an evafiony it is- deemed 



^*^wfi!^* colourable only, and confcquently not fuflicient to take it out 
Bftowif. . of the ftatute. Here, the borrower was a kaJe young npan, and 
therefore we are of opinion, that th^re was no fubftantial riik: fo 
as to take this cafe out of the ilatute. 

Rule for a new trial difcharged. 



Fruf^. Pery etaL wr/kf White, (LeflTee of Lady *Ver£ Ber- 

TIE,) in Error. 

Onedcvifes 'THIS was a writ of error from ? judgment of the Court 
hisbrothe^r** ©f Kif>g*s Bench in Ire/and, in an cje£ln:>cut brought there 

for life, re. \^j the now defendant in error, to recover one undivided fifth part 
iruf^ees to of an eftate in the county of Limerick. 

Swt*m *nt '^^^ i"^y '^^"^ ^ 'P^"*^ verdiai ftating, «' that Sir Chriflopher 
rcinfindersj « Wray^ being feifed in fee-Cmplc of the prtmifes in que (lion, 
to?h!"firft " TCi^A^ his will on the 8th day oijuij 1719* and thereby, gave 
ind other cc ^// ^/^ lands to his brother Cecil JVray^ for life, rpmaindcr to 

«ibnsofhis . n r !• • I • I • t 

|)rothcrin " truflees to prefcrye contmgent rtmaindeis; jr^^maipder tq the 
tail male 4^ f^^^ ^^^ every Other fon of the faid Cedl IFmy in tail male, 

fucceuive- • ' ^ ... 

Iv, remain- <f fucccflively j remainder to his daughters ip t)il| remainder tq 
brwlKr"$* " his four fiftcrs, Bridget Howard, Elizabeth Fitzgerald^ Frames 

flaughicrs « Wray^ Diana TwiggCf (afterwards Diana Pery)^ and a niece 
in tail J re- / r it£ t'' r t - t- X 10 

inain^cr to " of the name of Mary Ker^^ for their Itves^ (hare and fiiarq 
hisfcurjif. ^f alike, as tcnafiis in lommon. and not as joint-tenanis ; remain- 

ter% and a . . . 

niece ^oT M dcr to their fons fucccffively in tail male ; remainder to jhcir 

fiMrealid' " daughters in tail •, the reverijon to his own right heirs.** Sir 

Jba't a/ih, Chriflopht'r Wray died the fame day, leaving his brother the fai4 

fcwwoy, Cecil Wrayy (then Sir Cecil Wray,) his heir at law, his fiftcrs the 

and not as jg^jfe^ g, and another fifter, Mary Whitaker, for whom he made 

ants Re- no provifipn except a fmall annuity. Sir Cecil Wray^ the brotheij 

thfirVons^ entered and made his will, and thereby difpofed of his eftatc tq 

jutceftvely Lady Atiti I'ertic^ under ^hom jhe defendant in error claimed, 

nuiit'rto and ditd" without iflue. AJl the fifters, and the niece of Sir 

l^^;^^'^;!;;;:;';: Chri/lophcr, died in the lifetime of Sir Cecil, except Diana Pery^ 

n-vr-p.-in 10 who left twQ daughters, Jane P^ry, and Ann ManfeU one of the 

^rlyTun. plaintiff's in error, 1 hat Jans Pery is fmcc dcceafcd, leaving 

And tiun jflue of her body Edmund Pery, her cldeft fon and heir at laWi 

<it> iifs to # i •■ . »- f 

ar.oiher fifter, only a fmall annuity. 1\\t four Jifieri and the niece take feveral eftates for >7/>, 
^^'.hfivera/ remaindtrs to their fons and daughters rejpe&'wely; And there arenocrofs remainders, 
^ht prtfumption of Jaw is in favour of raiOng croft. remainders, between mw only j and againft 
raifmg crofs remainders between more than two Byt the prefumption in eitlicr cafe, may bf 
rt^uiud by manifeji circum/fAMes of intenttoa, apparent on the iace of the lTiJi# 
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ihe.pther plaihtiflF in error. That on the death of Mary Kerr, 1776. 
who ,lcft no iflVe, the fait! Edmund Pery and j4nn Manfeli entered 



upon .lier undivided fifth part, {the prcmifc$ in quirftion,) and ^erjut 
were fcifcd thereof. That the faid Jane Pery and Jnn Afatjfell ^»»*** 
are now the heirs at law of Sir Chrificpher, and aifo of the (aid 
Sir Cecil Wray* — Upon this fpecial verdidl, judgment was given 
in Ireland for IVhitt, the plaintiff in ejeftmcnt jthcre, now tbc 
defendant in error. The qucftion was, " Whether, under the 
will of Sir Chrijlopher Wray^ the plaintiffs in error were entitle^ 
to the inheritance of the whole of the cftate^ and of courfe, to 
the fifth part in difpute ? or. Whether it ihould go ftothc defend- 
ant in error, claiminjj; it under the will of Sir Cecil Wfay the - ' 
heir at law, and reverfioner in fee of Sir ChriHopher ? 

Serjeant Hill, for the plaintiffs \a ejror, argued, that, ia 
the event which had happened, they we^-e entitled to the 
inheritance of the whole cftate. i* Upon the clear intentioa 
of the tcftator colle£lcd from the; whole of the will ^aV:en to- 
gother. 2. Suppofing tlie intentio« of the teftator to he douht- 
fal, the legal operation of the words of the will wer,e. alone 
fufEcient to x:arry the whole eilate to them.— Upon the firft 
ground, he took notice of the circumftances of the family at the 
time the will was made ; that the obje^jls of the teftator's bounr 
ty, were his own brother in the firft inftance, and hh family; 
in the next, four out of five of his fifters, a«d their families; 
for, Mary Wh'itaker^ iYit fifth filler, was to be exclude^. That i^ 
die mode of entailing the eftate, he had followed the common 
courfe of family fetilements ; In the firft inftance, giving the 
eftate to his brother for life, remainder to iruftees, to prcferve 
contingent remainders, (which words he contended would go 
to all the other remainders, if it were neceffary to argue it,) 
remainder to his firft and other {ons j/ucceffive/y in tail male. Re- 
mainder to his daughters /;/ /ail, (omitting the words ** fuccef- 
Cvely" and ** male'*), remainder to his fifters and oiece Mary 
Kerr for their lives, (hare and ftiarc alike, as tenants in common, 
and not as joint-tenants. Remainder to their fons fucceifively 
in tail, remainder to their daughters in tail ; reverfion to bis 
own right heirs. It was clear, therefore, from this difpofiiion, 
diat he meant his family eftate (hould go entire to his familjr. 
if his brother had had only one daughter, (he would have 
taken the whole : So, if one of the fifters only had had a 
ilaughteri that daughter would have taken the whole. But if> 

A a 4 la 
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1778. i" *'^€ event which had happened, the (hare of the deccafcd 
*■ filler were to go to the heir or heirs at hw, the confcquencc 

^llrjls^' would be, that every one of the lurviving fiitcrji* of which there 
White, were four, would take a fhare. So that their fituat ion would be 
this; each would become tenant \u/efjtmj>le of a iwentietb partt 
while flie continued tenant in Jlriil finUment only, of her own 
oiiginal ffth part. It was extremely clenr therefore, from the 
words of the will, and dill more from the general dcfjgn of it^ 
(by which it was apparent that Mary ^VhUakcr was to bq ex- 
cluded,) that the principal object of tbe tedator was, to have his 
family cftate go entire to the dfvifcei. But 2dly, He argued, that 
fuppofing this had not been a will, but a deed of conveyance to 
ufes, where the intent would be out of the qucflion, even iti 
^ that cafe the words would fupport the con^truftion he contended 
forj and by legal operation pafs the whole cftjte to the plaintiffs 
in error. For, by the terms of the dcvife, the daughters of the 
(ifters take by way of defcription, as purchafers in their own 
right; it being an edabliOieu rule of law, that wherever there 
is a limitation, with a remainder to fcycral perfons not /;; iJT:^ 
the firft perfon who comes in ejft fhall take rfie whole, fubjccl 
to its being dcvefted, in proportion to the (hares of any other 
perfons who (hall come in epy before the determination i/i ti)C 
particular cftate.' Bac. Law TraHs^ 351. 1 Ld. Rnym, 311. 
3. P. iBy the common law, independent of the Itatutc of ui"-.j 
where there was a conveyance to many, a.'id only one in cjjl- •;: 
capable, fuch perfon took the whole. Pi'rhinsy feci, 204. U 
may beobjcfled, however, that this devife to the ttllator's fillers 
and niece for life, remainder, ifc. ou^ht to be conftrued 
reddeiido fingitla JinguUs ; and tiiat ihe daughter cf each fliould 
only take their mother's fliarc: J^ut that would be an arbitrary 
infertion of words, contrary to the plain intention of the 
tcftator. The word *' daughters*' is never a word of iimiration, 
but a word of purcliafe ; and therefore, it only one fifter had had 
a daughter, and the other three fifters had died without ilTue, 
the daughter of the furvlving (ifter would have taken the fiiare 
of the other three, in her mother's life-time. And he cited 
Weld verfus Bradbury^ 2 Fern. 705. Bateman verfus Ksach, 
9 Mod. 104. Brookes verfus Taylor^ 8 Vin. 313. 

Mxi Dunning^ contra^ contended, that it was impoffible, in the 
event which had happened, not to conftrue the remainder to the 
daughters of tlie fifters, reddendo JingulaffignHs. The devife to 

'• 'V-- •>■■.■ ■ ■ 'the 
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%he pajcents, is to them as tenants in common for life, which is an- X778* 
iiSual dlvifton of a fifth to each \ thjc remainder to the fons, fol- ■ - 

lows immediately after, and is to them *^ fuccejfivelyy^ which is ^^^atf' 
a^ftrong as if it had been limited to them << rcfpediyely }*' and WaiTS* 
^heo follows the devife to the daughters. So that the ellates 
are as dHlin^l as language can make them^ Therefore^ he 
prayed ^bt judgment might be a£^rmed, 

Lord Mansfield.— There have been many cafes upori cr6f<» 
remaindefs by implication ; and I take the rule fettled bjr 
them to be this : That wherever crofs remainders arc to be 
raifed by implication between twoj and no more, the prffumption 
is in favour of crofs remainders ; where they are to be raifed 
between more than two, there the prefumption is againft crofe 
rem linn trs : But that j)refumption may be anfwered by circum^ 
ftances of plain and manifcft intention either way* This is a 
qualification of the rule laid down in former cafes; for they 
fecm to fay, that there (hall not be crofs remainders between 
mere thnn two. Lord Hardwici/s authority leant a good deal 
that wiy ; and fo do the cafes of Comber v. Hill*^ ff^Uiams 
yerfw'i. Brown f^ and fomc others. But the true rule is, to take 
it with the qualification I have dated. Here, the prefumption 
\s againft crofs remainders. The queftion therefore is, Whe» 
ther there are circumftances of intention fuiScient to deftroy 
fhat prefumption. The circumftances relied on, are twom 
I. That one fiftei^, upon the death of her brother Sir Ceci/, with- 
out ifl'ue, male or female, and who till then could take nothing at 
all, would be a co-heircfs with the reft of her fifters ; and, 
though not an objeft of the teftator's bounty, would, upon the 
deceafe of either of them, come in for a (hare of her fifth jxirt : 
and, therefore, the reverfiop given by the teftator to his right 
heirs, was not intended to take place till a failure of ifTue of 
all the other fifters. The other circumftance is, that fuppo(ing 
crofs remainders nre not implied, the other fifters would take 
|hc accruing fhare as furvivors in^^f, while they had their ori- 
ginal (hare only in tail ; and that is contrary to the intention of 
the teftator. This, I think, is the amount of all that the in- 
genuity of the counfcl has been able to fuggeft. The anfwer to 
it is this : That the reverfion to the right heirs of the teftator, 
is barely after all the other eftates are difpofed of; and his heir 
at that time, was his brother. He might give him a general 

• 1 Str, 969. -f 2 Stn 996* 

reverfion 
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1778. r^verCon in fee after all thefe remainders. But the conftradioq 
that 18 contended for, fuggefts to me the ftrongeft argument up« 



^*^>/'* ^" ^^^ words of this wiHy to fay, that the word " refpeOvodf^ 
Wmits. is fupplied by fynbnimouB expreflions. For how is the cftatt 
given ? It is given to the four fillers and the niece during .their 
lives, (iiare and (hare alike, as tenants in common, *' and not as 
*< joint-tenants." Why then, during their lives, there is a 
diyiGon } each is to h^ve a fifth for life, to enjoy io feveralty. 
Then follows, ** the remainder to their fons fucceffively*' in tail« 
What fs the nieaning of the expreffion << their fons ?** It is im* 
poflible to condrue it otherwife than " refpeBively** that is, re- 
mainder of the (hare of the fifter dying, to her fons fucceffively, 
remainder to her daughters, as coparceners ; and then the re- 
Tcrfion to the right heirs : that is, the reverfion of the (hare of 
the feveral tenants for life and their iflue refpedively. It is ab^ 
furd to fay, that the children of the other fitters (hould take the 
fhare of the deceafed fifter, as purchafers in the life-time of their 
mother. Therefore, I am of opinion the judgment Oiouid be 
affirmed. 

Mr. Juftice BulUr cited the cafe of Millar v. Moore^ adjudged 
^bout the year 1 740, which he faid was taken notice of by 
JJlon Juftice, in the cafe of Doe ex dim. Burden v. BurviHe as a 
cafe that had fettled the rule refpe£ling crofs remainders by im- 
plication. 

Per Cur. Judgment affirmed* 



Someday. M'LeISH VeffuS TaTB. 

npHIS came before the court upon a cafe referved at the 
hft Lent affifcs, at Kingjon^ before Mr. Juftice Blachftone^ 
ftating in fubftance as follows : — " In replevin, the plaintiff 
<< declared againft the defendant,* for taking feveral of his goods 
" and chattels, in certain places called the chalk-pit, lie/* The 
defendant avowed the taking, becaufe the plaintiff and Samuel 
Meehe (his partner) enjoyed the faid chalk-pit frt)m Midfummer 
1 775, to Michaelmas 1775, at the rent of 15 /. for that quarter, 
and the faid chalk-pit* and other the premifcS, from Michael" 
mas 1775, to Michaelmas 1777, at the rent of 100/. per 
annumy and becaufe the faid rents were in arrear, Wr. The 
plaintiff traverfed that he and the faid Samuel Meeie Qn)oycd the 

iS * fai4 
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(kid ehalk-pit, and other premifes under the demifi^ In the avowry 1 778^ 
mentioned, and thereupon iflue was joined. At the trial it 



appeared, that the plaintiff and the faid Samuel Meeke^ at 1^14" «J/"" 
fkmmer^ I775i g^^ poflcflion of thechaik-pit in ^ueftion) under TArjt, 
an agreement with Mr. Shrubby attorney or agent for the de<r 
fendant, at the rate of 20/ ai^car:, and at Michaelmas^ 1775, 
by agreement with William Horfenelly tenant to the d^f^^ndant^ 
(hey alfo came into pofiedion of the other three fields, upon 
certain terms, both which agreements were fubje^l to the ap- 
probation, or otherwife, of the defendant and his wife, who 
were then abroid. On their return to England^ after many tran& 
anions, it was agreed on the 26th of Noveynber 1 776, between 
the faid Samuel Meeke and David JameSy agent for the defendant^ 
that a leafe (hould be drawn of the whole premifes, for ten 
years from Michaelmas 1 7 75, at ico/. a^ear rent, with the 
ufoal covenants; and that the faid plaintiff and Samuel Meeke 
fiiould pay 15/. for the chalk-pit, from Midfummer to Michaelmas 
1775, and Meeke t;hen paid 57/. io/..« and a receiptor memo- 
r;indum was given by the faid Dftvid Jatfifs^ and figned by him 
and the f^id Samuel Meeke^ in the words and figures following : 
M Received 2l5th November 1776, of Samuel Meeke^ Efq; the 
<5 funi of 57/. 10/. in part and on account of 115/. for fo much 
*^ rent agreed to be due from him and Mr. M^LeiJb^ at Michaelmas 
*« laft, for a chalk-pit and lands fituate, i^c^'-^No leafe was ever 
executed^ alchough a draught' of the leafe for nine years from 
Michaelmas f 1 776, was made, and left with the faid Samuel Meeke, 
by the defendant's agent.— -A vcrdi£l was found for the plaintiff, 
with IS. damages, and 40/, cods, fubje£): to the opinion of ^ 
thecourt upon the following qucftions:—Firft, Whether the fum 
of 15/. for the quarter endjng at Michaelmas^ ^11 S* ^^ tp be 
Confidered as a rent under the demife mentioned in the avowry ? 
Secondly, Whether the agreement for the ten years' leafe, under 
the circumftanpea aforefaid, w^s good under the (latute of 
frauds? 

• 

Mr. Peckhqm for the defendant argued, that the proceedingis 
in avowry a(je favoured by law \ and the fame (Iriclnefs not ne-« 
ceffary as in a declaration. To this purpofe he cited Ma6^ 
donnely. Weldon^ Trin. 8 Geo. I. B. R. 1722, and Richards y. 
Carnforthy 2 Salh 580. in which latter cafe it was held, «« that 
^* upon an avowry for more rent than was due^ if the avowant had 
'< abated the furplus before judgment, it would have been good 
f^ pro tanto.^' The ftaf* II Geo. 2. ^•.i^* has alfo, in aid of 

, ai^owantsj 
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1778* avowants, chalked out the line tliey are to parfue, and tlie de- 
■ ■ fendant has here followed it. The firft queftion is. Whether the 
^*H"" 15/. rent due at Michaehnas^ is to be confidered as a rent under 
Tat£. thedemifc? As to that, though the rent rcferved under the 
firft agreement for the chalk-pit, was only 20/. per ann* yet 
both were fubjedi to the approbation of the defendant \ and the 
part payment of the rent was under iYitftiond^ which the de- 
fendant had approved of. The ad queftion is, Whether the 
' agreement for a ten years* leafe, is good under the flatute of 
frauds, not being reduced into writing? As to that, it has been 
frequently decided, that where the agreement is confefled, or part 
executed, it is good, though, not reduced into writing. Crtffjhm 
^erfus BaneSf Free, in Can:. 208. Moore v. Hart^ l Vtrn. no* 
Butcher verfus Stapely^ et aU JbU. 363. Lacon v. Mnrtyu^ 
2 Atk. I. Here the agreement is both confeCcd, and in pftrt exe- 
cuted by each, by the payment and acceptance of rent in ptft* 
Therefore, he prayed judgment for the defendant. 

Mr. Rotis^ f^fr/r^»,fortheplaintifF contended, that notwkhftani- 
ing the ftat; 1 1 Geo. 2. it is r. 19. ftill neceflary for the arowaat, 
to fpecify the particular demife under which he claims, and the 
rent referved. But moft clearly, the ef&ntial requifite to entide 
him to recover, namely, that the rent diftrained for.(hoold 
exift at the time of the demife, continues the fame as before the 
ftatute. It muft^row out of the central. But here, the ca(c 
ftates, that the plaintiff came into pofl'cflaon of the chalk-pit 
under a rent of 20/. per ann.: whereas, the demife ftated in the 
avowry, is at the rate of 15 /. for one quarter \ which is a totally 
diflferent contraft. But fuppofing the plaintiff ^Jid agree to the 
rent rcferved in the fecond agreement, it was upon condition of 
a ten years* leafe, which n not executed ; therefore, the con- 
fideration fails. 2. There has been no part execution of the 
agreement for a leafe, as contended on the other fide ; for the 
receipt given by James^ does not fpeak of the rent paid, as rent 
referved under the intended demife. Nor could there poflibly 
be a part execution in any fenfe of^ the phrafe ; becaufe the 
poflefiion was under a different agreement. Therefore he praye^ 
judgment for the plaintiff. 

Lord Mansfield.— It is very plain what the jufticcof tlie cafe 
is :v(t is that the leafe (liould be executed. The only material faft 
is, Whether the defendant is ready to execute it, and the plain*: 
tiff diffents. It is clear the plaintiff has held at a rent : It.is 
as clear that he has agreed to let that rent be 15 /. from Mid* 

futMfmr 
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fummir to Michaelmas. At the fame time, there were other 177S. 
ftipalations to be pcrfotmed on the part of the defendant, and ^ 

therefore he fays, he ought not to be bound by what he has ^^Jr^'" 
agreed to, unlefs the defendant will perform his part. But the "^at*, 
anfwer given to that is, that the defendant is ready to perform 
the whol^ of It. The firft agreement is out of the queftion. 
The real jufticc of the cafe is, that the leafe (hould be executed. 
Therefore let it be added to the cafe, which party is backward 

to execute it. ^ 

Adjornatur* 

An affidavit was accordingly made, dating that the defendant 
was, and is ready to execute the leafe in queftion, a draught of 
which was in the plaintiff's poiTeflion \ but that the plaintiff*, 
without obje£l)ng to the terms of it, refufed, and ilill refufes, 
to accept it. 

The court upon the id point, held this a demife at a rent 
certain, for that the fubfequent agreement (hould by relation 
#perate to make it a jefervation of the rent from the beginning 

Judgment for the defendant 



HORE verfllS WhITMORE. Siatunkf^ 

•^ May i6til. 

This came before the court upon a rule to (hew caufe, ifarhip 

why the vcrdifl: given for the plaintiff in this cafe fhould ^Tjf"'''' 
not be vacated, and judgment entered for the defendant, as in beforea par- 
cafe of a nonfuiL The declaration ftated, that upon a policy b^prevenil 
of infurance on the (hip New Wejimorelahd^ at and from Jamaica «| from 
to London^ ivarraiited tO'{d\\ on or before the 26th o^ July 1776 the'day°by 
free from capture, and from all refiraints and detammentr of *" «'"^a»go» 
IdngSy princes, and people of what nation, condition, or qua- nrnty is'no^ 
lity foevcr, the faid (hip was preparing and ready to fail, *^P'^«** 
and would have failed on the 25th of Ju/jj on her intended 
voyage, if (he had not been reffrained by the order and com- 
mand of Sir BqfiJ Keith^ the then governor of Jammica, and 
detained beyond the day. That (be afterwards failed, and was 
captured, CfJ'r. 

Mr. Wallaci, who (hQ|ved caufe, objected, that the ufual claufe 
againft the detention of rulers and princes being inferted in thir 
p^icy, the embargo by which the (hip was prevented from fail« 
ing on the day mentioned in the warranty, came expreGIy within 
iht meaning of it \ and therefore excufed the delay. 

Mr, 
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Mr. Dunning^ contra^ contended that the lofs of the fhip 
could in no poffible refpefl be connected with the embargo. 
That the warranty waa pofitiTc and exprefs, that the (hip 
fhould depart on or befure the day appointed, and therefore» 
mud be complied with;. And of this opinion was the couru 
Accordinglyi the rule for the nonfuit was made abfolute. 



A" • ■ -^ 



3Uy 16th. Pawson ver/us Watson. 

Avmrrsn(f T TpQN a rule to (hew caufe why a new trial (hould not be 
policy of in* granted m this- cafe,. Lord Mansfield reported as fol- 

^^^ lows : This was ai^ a£lion upon a policy of infurance. At 
iteralif and the trial it appeared in evidence, that the J!rfi underwritet had 
pUid^v^." the following inJlruBions (hewn him : " ThVee thoufand (at 
^irc;^#. u hundred pounds upon the (hip Julius Cafar^ for HdlifaXt td 
•othtun- '^ touch 2t Plymouth f and any port in jimeHitai She mounts 
^S^ly ** ^^ guns And 20 men." Thcfe inftruftions were not zfkcdM 
UfuhflantU or communicated to the defendant ; but the (hip was only rc^ 
jHhiitif' prcfcnted generally to him^ as z Jbip of force: And a iboufani 
^^ w^ ^f//ii2( had been done, before the defendant did any thing upon 
point, it her. The inftrudibns ^cre dated the 28th June 1776, and 

iSl^polhl ^^'^ **P ^^^^^^ ^" ^^^ ^3^ ^'*^^ *77^ > *"d ^as taken by aii 
American privateer. That at the time of her being taken, (he 

had on board b fojur pounders^ 4 three pounders, 3 one pounderi, 

6 half pounderS) which ^re called fwiveis^ and 27 men and 

boys in all, for her crew ; but of them^ 16 only were m'en, (no{ 

20, as the in(lru£tions mentioned,) and the reft, boys. But the 

witnefs faid, he confidered her as being (tronger with this force^ 

than if (he had 1 2 carriage guns and 20 men : He alfo faidi 

(which is a material circuraftance,) that there were neither men 

nor guns on boards at the time of infurance. That he himfelf 

infurtd at the fame premium, without regard tir ehquiry into 

the force of the (hip. Other underwriter's alfo infured at the 

fame premium, without any other reprcfentation than that (he 

was zfhip rf force. That to tvtryfour pounder there (hould be 

^ve men and a boy. That in merchant (hips> boys always gd 

under the denomination of men.-^This was met by evidence on 

the part of the defendant^ f^ymg^ that guns mean carriage gtms> 

not fwivelsj and men mean able men excluiive of boys. There 

were three caufes of the fame nature*, depending upon the fame 



* Tht names of the othsr two caufes were Fetv:fan V4 Sntll^ and Pav^u v. 

cvideticet 



EASTER TERM 1 8 George HI. J?. l^. j^ 

evidence : The defence in each was, that thefe in(lru£tIons wers r77^ 
to be conGdered as a warranty^ the fame as if they had been ■ ■ '* 
infertedin the policy: though they were not proved to have been ^erjus 
fliewn to any but the firft underwriter. In all the three cafes, ^^Tiair. 
the quedion referved for the opinion of the court is, *< Whether 
** the written inflrudlions which were (hewn to the firft under- 
•* writer, are to be confidercd as a warranty infcrted in the policy^ 
«< or as a reprefetiiationy which would only avoid the policy, if 
*^ fraudulent?" If the court (hould be of opinion, that the in- 
firuAions amounted to a warranty, then a new trial is to be 
granted in each, without cofts \ otherwife, the verdi£ls are to 
ftand. 

At the trial I was of opinion, that it would be of verj 
dangerous confequence to add a cbnverfation that pafled at the 
time, as part of the written agreement. It is a collateral re- 
prefentation : And if the parties had conGdered it ^s a warranty^ 
they would have had it inferted in the policy. But fecondly, if 
thefe in(lru£lions were to be conGdered in the light of a frau- 
dulent roifreprefentation, they mull be both material ^ntifraU'* 
dulenti And in that light, I hckl, that a mifreprefentation made 
to the firft underwriter, ought to be conGdered as a mifrepre- 
fentation made to every one of them, and fo would infe£l the 
whole policy. Otherwife, it would be a contrivance to deceive 
many: For where a good man ftands firft, the reft underwrite 
D^ithout aiking a queftion; and it he is impoftd upon, the reft 
of the underwriters are taken in by the fame fraud. The cafe 
was left to the jury under that direftion. 

Mr. Wallace, who ftiewed caufc, inGfted that the inftruflions 
in queftion were no warranty, but a reprefentation. That the 
policy is the formal inftrument containing the final agreement 
of the parties; and therefore no inftruftions, parol or written, can 
be admitted to contradift it. 2. With refpedl to its being a 
fraudulent mifreprefentation, the evidence proved, and the jury 
by their verdift found there was no fraud. On the contrary, the 
terms of the reprefentation were more than complied with : For 
by the evidence it clearly appears, that the force adually on 
board, exceeded the force fpecificd in the inftruGions. There* 
fore, he pfayed the rule might be difcharged. 

Mr. Mansfield^ Mr. Macdonald, and Mr. Davenport, contra^ * 

in fupport of the rule, contended, that the inftru£tions in quef- 
tion, being contained in the fame paper as that which named 
the fliip abd captaib^ wtre the htjfts of the agreement between 

the 
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177S. the parties ; therefore^ moft clearly to be confidercd as a war- 
ranty : Without it« there was no agreement at all. There was 



PAWtON 

^Ms no (hip, no fubjed upon which the policy could attach. If no( 
Watsoh. intended as the foundation and ground of the infurancci^hj write 
down a fpeciiic force ? Why not (Icte only, that (he was a (hip of 
force getteralfyy unlefs that the real force (he was to carry might 
be correctly underftood ? If there is a writing, whether inferted 
in the inftrument or in any collateral paper, or whether a war^^ 
ranty technically fo called or not, makes no difierence. It is 
equally the baGs of agreement between the parties ; therefore in 
ftridnefs, it ought to be complied* with. Suppofe there had been 
no guns at all, could the plaintiflf have recovered in that cafe ? Yet 
evidence of that, would have been as much a contradidion to the 
policy, as this, for no mention is made of guns in the policy. Or, 
fuppofe it had been written in the mar^^in of the policy, could the 
policy have ftood ? Clearly it could not.— With refped to the 
nece(Bty of the reprefentation being material^ as well as fraudn* 
lent, whether material or not does not depend upon the opi« 
nions of particular perfons upon the particular cafe in queftion; 
but whether the fubjeB itfelf is, in its nature material. If the 
(hip had been defcribed to be ^of a particular colour, clearly 
^that would have been no engagement, becaufc in its nature im« 
material. But guns in time of war are in their own nature ma* 
terial; and indeed of the very eflcnce of a policy: For the 
premium is regulated accordingly. It is not enough to fay, 
that in the opinion of iwo or three perfons, the force adlually 
on board <^'as equal. The infurcr alone is to be the judge of 
that. But that is not the point. Whether {he was in a better 
or worfe (late, the underwriter has a right to fay, the truth of 
the cafe is not according to what I bargained for, and therefore 
there is no contrail between us. Upon thefe grounds they prayed 
the rule might be made abfolute. 

Lord Mansfi ELD aflced. Whether there was any cafe that made 
a difference between a written and a parol reprefentation? Upon 
receiving no anfwer, his Lordflbip proceeded to give his opinion 

ai follows: ^There is no diftindion better known to thofe 

who are at all converfant in x the law of infurance, than fbat 
which exifts, between a VMrranty or condition which makes part 
of a written policy, and a reprefentation of the (late of the cafe. 
Where it is a part of the written policy, it muft be performed i As 
if there be a warranty of convoy, there it muft htzeonwf: 
Kothing tantamount will do^ or anfwer the purpofe; tt muft 

be 
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bfc (lri£lly performed, aS bfiing part of the agreement ; for there 1778. 
it ttiight be faid, the party would not have in fared without con- — 



voy. But, as, by the law of merchants, all dealings mull be ^Zfus^ 
fair and honeft, fraud infects and vitiates every mercantile con*- Wat»on. 
traft. Therefore, if there is fraud iti a reprefentation, it will 
avoid the policy, as a fraud, but not as a part of the agreement. 
If, in a life policy, a man warrants another to be in good health, 
when he knows at the fame time he is ill of a fever, that will 
not avoid the policy ; becaufe by the warranty he takes the rifk 
upon himfelf. But if there is no warranty, and he fays, " the 
•* man is in good health," when in fadl he knows him to be ill, 
it is/aiff. So it is, if he does not know whether he is well or 
ill ; for it is equally falfe to undertake to fay that which he 
knows nothing at all of; as to fay that is true, which he knows 
is not true. But if he only fays, *^ he believes the man to be 
^* in good health,'' knowing nothing about it, nor having any 
reafon to believe the contrary ; there, though the perfon is not 
in good health, it will not avoid the policy, becaufe the under- 
writer then takes the rifk upon himfclf. So that there cannot • 
be a clearer diftinflion, than that which exifts between a war- 
ranty which makes part of the written policy, and a collateral 
reprefentation, which, if falfe in a poiilt of materiality, makes 
the policy void : but if not material, it can hardly ever be frau- 
dulent. So far from the ufage being to conGder in{lru£tions 
as a part of the policy, parol inftruttions were never entered 
in a book, nor written inftruftions kept, till many yearsi ago, 
upon the occafion of feveral aftions brought by the infured upon 
policies, where the brokers had reprefented many things they 
ought not to have reprefented, in confequence of which the 
plaintiffs were cad ; 1 advifed the infured to bring an a£lion 
againft the brokers, which they did, and recovered in feveral in- 
ftances : and I have repeatedly, at Guild'hall, cautioned and re- 
commended it to the brokers, to enter all reprefentations made 
by them in a book. That%advice has been followed in London : 
But it appeared lately, at the trial of a caufe, that, at Brljlol^ to 
this hour, they make no entry in their books, nor keep any inilruc- 
tions. 

The quellion then is, " Whether in this policy, the party 
•* infuring has warranted that the fhip fliould pofttively and literally 
•* have twelve carriage guns and twenty men?^* That is " Whether 
** the inftruftions given in evidence are a part of the pclijy ?" 
Now, I will take it by degrees. The two firft underwriters before 
the court, arc Wat/on and Snell. Says Wotfin^ ** it is part of my 

Vot.II. Bb "agreement^ 
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i'-tS. " agreement, that the (hip (hall fail with twelve guri^ and twenty 
■ « men; and it is fo (lipulated, that nothing under that number 

Pawion «c ^jjj Jq^ 'pgj^ gm^^ ^j^j^ fwivels will not do.^ The anfwer to 

Wat ION. this is, " read your agreement \ read ypur policy.^ There is no 
fuch thing to be found there. It is replied, yes, but in faft there 
is, for the inftrudions upon which the policy was made, contain 
that expre(& (lipulation. The anfwer to that is, there never were 
any in(lru£tions (hewn to JFatfin^ nor were any afked for by him. 
What colour then has ht to fay, that thof^ inftrudions are any 
part of his agreement. It is faid, he infured upon the credit of 
the firft underwriter. A reprefentation to the firft underwriter^ 
has nothing to do with that which is the agreement» or the terms 
of the j)Qlicy. No man who underwrites a policy^ fublcribesi 
.by the ^Bt, of underwriting, to terms which he knows nothing 
of. But he reads the agreement, and is gorernefl by that. Mat* 
ters of intelligence, fuch as that a (hip is or is not mi(&ng, arc 
things in which a man is guided by the name of a Brft under* 
writer, who is a good man, and. which another will therefore 
^ive faith and credit to \ but not to a collateral agreement, which 
he can know nothing oL The abfurdity is too glaring, it cannot 
^ ' be. By extenfion of an equitable relief in cafes of fraud, if a* 

man is a knave with refpeft to the firft underwriter, and makes 
^falf^ reprsfentation to him in a point that is material^ as where 
having notice of a (hip being loft, he fays (he was fafe ; that (ball 
a(Feft the policy with regard to all the fubfequcnt underwriters, 
who are prcfumed to follow the firft. How then do Wat/on and 
Snell underwrite the (hip in queftion ? Without knowing whe- 
ther (he had any force at all. That proves the rifk was equal to 
a (hip of no force at all ; and the premium was a vaft one— ^ight 
guineas.— So much therefore for thofe two cafes. The third cafe 
is that of Enver^ who faw the inftrudions, with the reprefenta- 
tion which they contained. Did the number of guns induce him 
to underwrite the policy ? If it did, he would have faid «< put 
" them into the policy; warrant that the (hip (hall depart with 
" twelve guns and twenty men." Whereas, he does no fuch 
thing^'but takes the fame premium which JVaifn and Sfull did, 
who had no notice of her having any force. What does that 
prove ? That he is paid and receives a premium, as if it were a 
fliip of no force at all.— The reprefentation amounts to no more 
than this, " I tell you what the force will be, becaufc it is fa 
« much the better for you." There is.no/raud in it, bccaufe it is 
a reprefentation only of what, in the then ftatc of the fliip, they 
thought would be the truth. And in real truth, tlic ihip failed 

14 with 
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iritb a larger force : For flic had mne carriage guns, beficTcs fix 1778 
fwivels. The underwriters, therefore, had the advantage by the ■ 

diflference. There was no ftipuUtion about what the weight of tr^»* 
metal fliould be. All the yritnefles fay, " (he had more force Watwk. 
^ than if (he had had twelve carriage guns, both in point of 
^ ftrength, of convenience, and for the purpofe of refiftancc." 
The fupercargo in particular fays, ** he infured the /afnejbip and 
^ the/af^e voyage f for the fame premium, without faying a fy liable 
•* about the force." Why then it was a matter proper for the 
jury to fay. Whether the rcprcfentation was falfe ? or Whether it 
was in a fa£i: an infurance, as of a (hip without forcer They 
have determined^ and I think very rightly, that it was an in* 
furance without force.^^Ewer makes an objeAion that the re- 
prefentation oaght to be confidered as inferted in the policy ; but 
the anfwer to that is, he has determined whether it (hould be 
inferted in the policy or not, by not inferting it himfelf. ~ There 
Is a great difference, whether it (hall be confidered as a fraud. 
But it would be very dangerous to permit all collateral reprefen* 
tations to be put into the policy. I am extremely glad to hear 
that a great many of the underwriters have paid. Mr., Thornton 
has paid, who was the firfl perfon that faw the inftruftions. 
Shall the reft refufe then ? As to Watfon and 5/ir//, they have no 
pretence to refufe, for there is not a colour for the obje£lioii 
made by them. As to Ewer, we are all fatisfied with the de- 
termination of the jury againft him. Therefore, the rule for a 
new trial muft be difcharged. AT. B, On the Monday follow- 
ing, Mr. Davenport faid, he was defired by the underwriters to 
a(k, Whether it was the opinion of the court, that to make writ- 
ten inftru£tions valid and binding as a warranty, they muft be 
inferted in the policy ? Lord Mansfield anfwered, that moft un- 
doubtedly that was the opinion of the court. — ^If a man war- 
rants that a (hip (hall depart with twelve guns, and it departs 
with ten only, it is contrary to the condition of the policy; 



Browning vsrfus Morris. Monday, 

T TPON (hewing caufe why the verdidl found in this cafe, for ^ ' 
^^ the plaintiff, jQiould not be vacated, and a nonfuit entered byThYiS-' 
in its ftead % Lord Mansfield reported in fubftance as follows : -'*"'"' ^l ^^^' 
This was an a£tion iox money h^d and received. The plaintiff" kieptr^in 

coofe- 
quence of having infured the defcndant*s tickets, cannot be recovered back. But the premiumt 
«f infurance, paid by the injured^ to the lottery-office, keeper, may* 
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fjnB. ^"^ defendant were both lottery-oiEce-keepers ; and during the 
drawing of the lottery, entered into an agreement mutually to 
infure the number of a ticket with each other, upon condition. 
MoiiiKia. that he whofe number fiiould be drawn on the day next following 
the agreement, (hould receive from the other an undrawn ticketf 
or the value of it at tlie market price. The defendant's numbec 
being drawn, he chofe the price of an undrawn ticket, which 
came to 14/. 3 /. and received that fum from the plaintiff*. The 
next day, each infured another number upon the fame terms. 
And fo the contra£t was continued from day to day. It after*' 
wards happened, that the plaintiff's number was drawn ; when 
the defendant, inftead of complying with the terms of the agree- 
ment as the plaintiff had done, refufed to give the plaintiff cither 
an undrawn ticket or the value of it. Neither of them had 
any tickets in their pofTefTion, the confequence of which is, that 
the contrail was illegal, and againfl the flatutc. The queft'ion 
is. Whether the plaintiff is entitled, in difafErmance of the con- 
trail, to recover back the fum which he has paid upon this ille- 
gal tranfaflion ? 

This cafe was argued on Saturday^ May i8th, in this term.*— 
Mr. Wallace^ who (hewed caufe, argued, that the plaintiff in this 
cafe, was in the fame fituation as a perfon who has paid ufurious 
intereft upon a corrupt and illegal contrad, for which an aclioa 
for money had and received will clearly lie. That the ftat. 
17 Gio. 3. c. 46, by which this fpccics of contraft is prohibited, 
impofcs the penalty only on the injurery which the defendant was 
in this cafe, and not on the injur td \ and cited the cafe of Jaques 
\cxi\xsGoHghily^ Pafch, 16 Geo. 3. C B. where, it was adjudged, 
that a perfon who had paid a lottery-officc-kecper fcveral fums 
of money, as the premium for infuriiig a number of tickets, was 
entitled to recover tliem back*. 

I^Ir. Dunning^ contra^ for the defendant, contended, that, 
though the plaintiff could not have been compelled to pay the 
defcndaht the money in qucRion, the contradl being declared 
void by the flatute, yet having once paid it, where in juftice and 
good faith it was due, he could never have the afEflance of an 
acLion for money had and received, which is an equitable adlion 
founded in confcience, to recover it back. This point did not 
occur in "Jaques v. GolightJy^ in the Common Pleas. The folc 
ground of determination in that cafe was, that the plaintiff was 
not particrps crhhlms. I3ut my objedlibn is, that the money being 

• yjt Ihis cafe fine? reported, in 2 Blaihft, 1,073, 

6 con- 



EASTER TERM i8 George III. B. R. 792 

confcientloufly due in Ijonour and honefly^ and paid to the dc- X778. 
fendant^ cannot be recovered back j and fo it is exprcfsly laid ' * 

down in Mofes vcrfus Macfarlane^ 2 5//r. "1,012. So,- money "^Tr/Ji" 
fairiy loft at play, money paid for the price of fmuggled goods, Morhs. 
are not recoverable in an a^ion for money had and received. 
The contraft is executed-, and potior e/l conditio defendentis. 

Cur, advifare vidt. 
Lord Mansfield, on this day, delivered his opinion as follows : 
The rule is, in pari deli^p, potior eft conditio defendentis : And 
there are fcveral other maxims of the fame kind. Where the 
contra£l is executed, and the money paid in pari deliHo, this 
rule, as Mr. Dunning contended, certainly holds : And the party 
who has paid it, cannot recover it back. For inftance, in 
bribery, if a man pays a fum of money by way of a bribe, he 
can never recover it in an a£lion ; becaufc both plaintiff and 
defendant ^rt equally criminal. But, where contrafts or tranf- 
aftions are prohibited by pofitive ftatutes, for the fake of pro- 
tefting one fet of men from another fet of men ; the one, from 
their fituation and condition, being liable to be opprefled or im- 
pofed upon by the other \ there, the parties are not in pari deliHo ; 
and in furtherance of thefe ftatutes, the perfon injured, after the I 

tranfaftion is iiniftied and completed, may bring his a£lion 
and defeat the contract. For inftance, by the ftatute of ufury, 
taking more than 5 per cent, is declared illegal, and the contraft 
voidj but thefe ftatutes were made, to proteft needy and necef- 
fitous perfons from the oppreflion of ufurers and monied men, 
who arc eager to take advantage of the diftrefs of others ; whilft 
they, on the other hand, from the preflure of their diftrefs, arc 
ready to come into any terms, and, with their eyps open, not only 
break the law, but complete their ruin. Therefore, the party 
injured may bring an ^6lion for the excefs of intereft. Another 
inftance that occurs to me is, the claufe in the ftat. 5 Geo. 2. 
c, 24. fe5l, 17. to prevent bad pradlices upon bankrupts, who 
have not obtained their certificate ; and who, for the f.ike of 
obtaining it, will come into any terrtis, and caufc their friends to 
come into any terms, which a hard creditor may chufe to im- 
pdfe. The ftatute prohibits " taking any money or fecurity 
" from the bankrupt himfelf, or any perfon on his behalf, 
•* as the confide ration ^oxfgning his certifcate,'^ Suppofe a cre- 
ditor refufes, unlefs the bankrupt confcnis to give him a fum 
of money. The bankrupt gets the money from a friend 
or celation, and the creditor, in confequence, figns the cer- 
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l^^S• tificate. The bankrupt renews his trade, and receives every ad- 
■■ vantage he can derive from having obtained his certificate. He 

vrefus Oizj notwithftanding bring his action and recover the money 
MoAftit. |}2ck. And this, though he has aded contrary to a law made 
for his own benefit*. This brings the prefent cafe within the 
determination of Jaques v. Golightlj^ in C. B. For in that cafe 
the Chief Juftice faid, << the ftatute is made to proted the igno- 
<< rant and deluded multitude, who in hopes of gain and prizes, 
^' and not converfant in calculations, are drawn in by the office- 
<' keepers.'* And it is very material, that the ftatute itfelf, by 
the diftindion it makes, has marhd the criminal: For the penal- 
ties are all on em fidei upon the cffice^keeper. The man who 
makes the contra£l is liable to no penalty. So in ufury, theie ia 
no penalty upon the party who is impofed upon. It is true^ 
that in thefe cafes, the court will not affift the party who makes 
the illegal contraA to recover any money he may win of the 
office*keeper ; but he (hall have his aflion for all the money 
which \he office-keeper has got from him. 

After Lord Mansfield had proceeded thus far, it occurred that 
the plaintiff was himfelf a lottery-office-keepcr, and brought hit 
adion,-^not for money paid by him to the defendant for infuring ; 
but for money paid by him to the defendant in confequence of 
his having infured the defendant's tickets. So that the plaintiff 
W9S not only in pari deli^o^ but alfo ftood in the light and un- 
der the defcription of that fpecies of infurer, from whom the 
ftatute meant to protcifl the unwary. 

^nd the court were finally of this opinion (allowing the de* 
termination of the Common Pleas to be right) and accordingly 

A nonfuit was entered* 

♦^ Vide Smith v. Bromley, DougL Re^\ 670. «. 



^"^'•^'^- Jestons vcrfus Brooke. 

dcrarion1>f" T'^IS was an adion for " money had and received :^* And, 
advancing upon a rulc to flicw caufc why the verdift obtained for the 

nvhi'ch be plaintiff (hould not be fet afide and a nonfuit entered in its ftead, 
Uffoww's ^"^^ Mansfield reported as follows :— The plaintiff and de- 
note of (cndant were both brokers: The defendant wanted to purchafe 

mkU Oft depiarj, ftipuUtesto have laffof the prof ts upon a re-faleoi certain goods intended to 
be purchafed by the borrower with the money} ttv hours after thepurchafe^wf. demands payment 
of the note j and the fame night pyts a pcrfon into pcfleffion jointiy for himfelf and the bonvwer. 
—The iveat profits upon a rc-falc were 5/,— The bargain is umwfaouable i «nd therefore, A^ 
fhall not recover his (hare of the profits in an BHitnftr mcny M swd rttnvtdm 

a parcel 
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• 

a parcel of goods, which had been diftrained for rent: but had 1778. 
no money. He applied therefore to the plaintiff; who, on the • 

lath of November 1777, lent him 45/, upon his note of hand, IJrfm^ 
payable on demand. At tht fame time it was agreed, that the B«ook«. 
plaintiff (hould have hatf of the neat profits^ which (hould be 
made of the goods upon the re-fale of them, over and above the 
note of band. Two hours after the fale, payment of the note of 
hand was demanded by the plaintiff, in order to force the de- 
fendant to fell the whole of the goods to him ; and, as an in- 
ducement, the plaintiff offered him 3/. profit, which the defend- 
ant refufed ; and fold the goods afterwards for 5 /. profit. The 
plaintiff paid the 45/. to the landlord by the dire£lion of the 
defendant, and put a man into poffeffion on the night of the 
fale. The note was repaid on the 21ft; of the fame months 
This a£lion was brought for 2/- lox. the half of the n^at pro* 
fits for which the goods were re- fold. — ^Towards the end of 
the caufe, it ftruck me, that this contract was yfurious on 
the part of the plaintiff j becaufe he was to have half of the 
profits^ and was to run no ri/k. The jury found a verdift for 
the plaintiff, fubje£t to the opinion of the court, upon the que{^ 
tion, Whether this contrail was ufurious, or not ? If the court 
ihould be of opinion, that tt was^ then the verdi£t was to be fet 
afide, and a nonfuit entered in its l^ead. 

Mr. Wallace^ in fupport of the verdif^, argued, that this was 
not an ufurious contraf):. i. Becaufe there was no certainty 
upon the original agreement of any intenji beyond 5 per cent.: 
tut the whole refted in contingency, upon what would be the 
neat profits arifing from the re-fale of the goods ; and if there 
had been no profit at ally the plaintiff would have had no interejl 
^whatever. It is true a mere colourable contingency will not aid 
a contrail, where by the very terms of the agreement ufurious 
intereft is referved ; but in the prefent cafe, it could not be 
known what the profits of the fale would be ; it depended upon 
the defendant's meeting with a good purchafor; and upon the 
money being colle£led in. It might happen, that the goodd 
(hould fell at a lofs. The contingency therefore was real^ not 
•colourable only : Confequently, not within the ftatute. 2. To 
make a contrail ufurious, illegal intereft mud be referved by 
the very terms of the contrail ; Whereas in this cafe the note 
of hand given by the defendant bore no intereft at all^ There- 
fore he prayed the rule might be difcharged. 

Bb4 Mr. 
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1778. Mr. Howorib^ contra^ in fupport of the Tale, inCftcd, tha^t 
" the tranfaftion was clearly ufurious. All that is cflcntial to 

vfrful*^ make a contra^ ufurious is, that it (hould be for a loatif with 
B^ooicjt. 2l refirvat'wn of more than 5 />^r r^«/. intereft, iov forbearance 
of the principaL Here the principal was fccured by a note of 
hand, payable on demand : Confequently, the plaintiff run no 
rifk. In addition to this the plaintiff at the fame time ftipu- 
lates for. half of the neat profits upon a re-fale of the goods 5 
whicli, it appears, far exceeded the rate of legal intereft. It 
is material too in this cafe, that the plaintiff who had viewed 
the goods mufl, from his occupation, necefTarily have known 
what they were fairly worth. If the cofitraft is a loan, and the 
intention is to get more than legal intereft, no (hift or con- 
trivance can take it out of the ilatute. A contrail is not lefs 
ufurious, becaufe nd intereft is referved upon the fum advanced ; . 
if fomething alfo, as a hwfe^ 2(c. the value of which exceeds 
the legal rate of intereft, is fubftituted in its (lead. Therefore 
he prayed a nonfuit might be entered. 

LordMANSFiELD.-— This is an aftion for money had and received: 
and therefore it is analogous to a bill in equity. The ground 
of the adlion is, to recover half of the neat profits arifing by the 
re-fale of certain goods purchafed by the defendant as flated \xx 
the report. The general queftion is, ** Whether the plaintiff 
** ought to recover in an a£lion for money had and received?^* That 
is, " Whether it Is againjl confcience that the defendant fliould 
** retain the wZW<f profits of the goods in queftion to himfelf ?'* 
There are two grounds, either of which is an anfwcr to the 
adlion. a. If the contraft be ufurious within the ftatqte ; 
Or, 2. though not ufury within the ftatute, if it be an uncon- 
fcionable bargain. You all remember where the court held a 
cafe not within the ftatvite of ufury. I mean the cafe of the 
wire- drawers*. The ground of the action there was, that the 
plaintiffs, who were gold refiners, had advanced gold wire to 
others In the fame trade, upon the terms of paying fuch a price, 
if the money was paid within three months ; and if noty then to 
pay at the rate of an halfpenny an ounce per mcnth^ over and above 
the price agreed for; which in facV, upon calculation, amount- 
ed to above 5 per cent. This, at the trial, was proved to be the 
czn/fant ufagc of the trade. An objedlion was made on the part 
of the defendant that it was ufurious. A verdicl was found 
for the plaintiff, and a queftion referved for the opinion of the 

court. 
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court, Whether this contraft was ufury? And under all the 1778. 
^ircumftances, efpccxally the conftant ufage, the court were of 



opinion it did not amount to ufury within the ftatute. Some J***^^"** 
time after, an a£lion was brought for money had and received^ Bjiooics* 
ppon a fimilar contract, ** to recover the ft^rplus of the half- 
penny an ounce*/* The defendant paid into court the principal 
and intcreft at 5 per cent, from the time of the bargain, and of- 
fered to pay colts down to the afiion brought : And the fingle 
flueftion was, " Whether the excffs dPintcreft fliould be paid ?** 
It appeared manifedly at the trial, that this excefs was only to 
be taken in cafe of delay of payment at the end of three months 
and for no other reafon whatfoevcr ; and the vendee was at liber- 
ty to have paid the principal at the expiration of that time. 
I ruled at Guildhall that the tranfaflion ought to be confi- 
derod as not ufury within the (latute. But the law of the land 
having declared that ^ per cent, was fufficient for delay of pay-* 
ment, I was of opinion that the demand of the furplus was aa 
exorbitant demand^ and therefore ought not to be recovered in an 
aElion for money had and received. The jury accordingly found 
a verdi^l for the defendant, and tliat opinion was acquiefced 
in without any new trial being moved for. — But to confider 
this cafe firft in the light of an ufurious contraS. Tliere is 
no contrivance whatever by which a man can cover ufury. Here 
are two brokers. One, who is the defendant, wapts to buy goods 
that were upon fale ; and the other agrees to lend him money 
for that purpofe ; but he is to lend it upon the terms of being 
paid both principal and intereft from the time the loan com- 
menced. It is true no rate of intereft is referved in the note : 
But it is made payable on demand : From the moment of demand 
therefore, it would carry intereft j and the plaintiff bad it in his 
power to make demand, the very inftant the bill wasdelivercd. Bc- 
fides this, he does not even truft the defendant with the oofleffion 
of the money in his own hands. But when the goods are bought, 
and not beforcy he pays the money to the landlord for the defend- 
ant. Within two hours after he demands the money, and then 
the note begins to carry intereft. He was not bound by the aj»ree- 
ment to give credit for a moment. So that there was no fori of 
rilk whatfoever ; and in fa£t, as foon as the money was paid, a 
man was put into pofTeflion for himfclf, as well as for the defend- 
ant. The note therefore, was payable with intereft from the 
time of demanding payment, and he has pofTeHion of the goods : 

• The name of it wa« Vlumb v, Carur. Sec a (hort note of \xfu^a^ 116. 

That 
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I yys. Thnt was manifeftly with a view to fccure to himfelf the furpTnl 
advantage which he had ftipulated for^ upon a re-fale. Both 
parties from their fituation knew there would neceflfarily be a 
profit. It^feems to me therefore, that the intention of the 
contract wa^ to get more than principal and legal intereft upon 
the note, which is ufury within the meaning of the ftatute. 
But fuppofe it were not ftri^ily ufuriouSy fhall a main in an 
zCtion for momy bad antt received, which is an equitable aflion, 
and founded in confcience, recover fuch an unmeafifrable an4 
exorbitant demand as this is ? Mod clearly he (hall not. There, 
fore^ upon either ground, the verdict muft be fct afide, add the 
sonfuit entered/ 

WiLLEs, Jufticc.— I am of the fame opinion* 
AsHHURST, Juftice. — I think that upon the original contraO, 
it muft be underftood the plaintiff was to have no intereft, and 
therefore the contraf): itfelf was not ufurious. But having 
broken the faith of that agreement, by making an immediate de« 
tnand of payment, and thereby entitling himfelf to intereft, I am 
of opinion he has precluded himfelf from demanding a (hare of 
the profits of the fale likewife i for it is againft confcience that 
he (hould have both. 

BuLLER, Juftice— -Whether this be ufurious or not, it is clearly 
great opprcflion. Lending money is giving credit. And here 
the confideration was, that the plaintiff (hould have half the 
profits of the fale. But inftead of giving credit, he demands the 
money immediately. The confideration therefore is at an end« 

- Per Cur. Let a nonfuit be entered. 



TMefiUf, Phipard veffm Mansfield. 

Afa;f 19th. ^^ 

One by will TTHIS was a cafe out of Chancery^ for the opinion of this 
K* lands'to court, ftating in fubftance as follows j ** That George 

his /w9bro. Phipard being feifed in fee of a fourth part of an eftate in Surrey^ 
aliiTvTp^' ^^^^ bis will bearing date the 5th of June, 1738 ; and thereby 
and his^^ difpofcd of the fame as follows : *< As for and touching the dif- 
the iwri of " pofition of all fuch temporal efiatei as it has pleafed GOD to 
their bodies, u bcftow upon mc, I give and difpofe thereof as followeth. 
€tmm9M, and *' Flrft, I givc, devife, and bequeath all thofe my lands, tene- 
j^b^u!,w " na^ts and hereditaments, fituate and being at Merton Abbey 

hit own right inirs.'-~'An6 ihciv gives all the reft and refidue of his goods and chattels, at well 
rtal as pttjonal, equally bctwccH bis (aid brothers and dfterj (hart and (hsrc alike. The devUees 
tike infi'rmmnd$ru 

"in 
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^ in the county of Surrey ^ unto my loving brothefSy William 1*^7 8. 
** Pbipard and John Fhipard^ and fitter Elizabeth Cleaves^ and ■ 

«« the heirs of their bodies lawfully begotten and to be begotten^ ^"v"^*** 
^* as tenants in commo^y and not as joint- tenants; and^r Ma«i* 
•* want of fuch ijfue^ to my own right heirs for ever. All '**'•• 
<< the reft and refidue of my goods and chattels whatever^ as well 
^' real zsperfonal^l give and bequeath unto my faid brothers and 
*< fifter, equally to be divided between them, (hare and (hare alike.'* 
George Phipeurd died foon after making his will, leaving his 
lirothers and fitter furviying, of whom fyilliam was hisheir at law. 
Elizabeth Cleaves died, March 31ft, 1769, leaving the defendant 
jier only daughter, who married Richard Mansfield.^-^J<An Phi' 
pard died the loth oi April 1774, without ijfue^ not having fufler- 
ed a recovery of the part he took as tenant in tail under the will of 
George Phipard ; but having made his will, and given all his real 
and perfonal ettate, to the defendant and the plaintiff's children^ 
tqually : The queftion was. Whether the plaintiff was entitled 
to any and what (hare under the will of George Phipard dcceafed ? 
That is. Whether there vrerc crofs-remainders created by the 
will, or whether William was entitled to the whole^ as heir at 
law, under the reverfion in fee ? 

Mr. Wil/on, for the plaintiff, after ftating the cafe, faid, the 
rule of law was fo fully fettled againft prefuming crofs-remain- 
ders in a will, where more than two take as tenants in common^ 
that the fingle queftion for the confideration of the court was. 
Whether there were any circumftances apparent upon the 
face of the will, from whence it could be fairly coUeded, 
that the intention of the teftator was to create crofs-^remainders 
in this cafe ? And as to that, he faid, he was unable to find out 
any circumftances in it, fimilar to thofe, in which crofs-re- 
mainders had in other cafes been implied. In Dyer 303. b. pk - 
49* the teftator devifed two parts of his eftate to ICx^four youn- 
ger fons in tail, and *^ if they all die without iffue male, then 
** the faid two parts to revert to the teftator's own right heirs.** 
In that cafe, the court held, that the word " all," " if they all 
*< die without iffue,'' (hewed his intention was, that no part 
fliould revert, fo long as there (hould be any iffue male of the 
furviving devifee. So in Holmes verfus Meynell, Raym. 452. 
where the devife was of *< all the teftator's lands to his two 
<< daughters znd their heirs, equally to be divided between them ; 
^ and if they die, then all the faid lands were to go over ;" the 
court faid| << it was plain that byi * all the faid lands/ the tef- 
tator 
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j'j'jS. *' tator meant the whole to go over at thc/ame time, and not a 

^ moiety at different times/* But here the word " all *' is not re- 

** w>i "* peatcd in the devife over ; nor is it faid **.if all die without iffue;*' 

Mans- l>ut the eftate is given to the devifeesi as tenants in common^ and not 
2S joint'tenanti ; which words, as effe&ually disjoin the title ^ as if 
the tcftator had ufed the word ** refpeHively^** which clearly 
would have prevented crofs*remainders ; and fo it was ezprefsly 
held, in Cumber v. Hill. 2 Barnard^ 367, 443. 2 S/r. 969. S.C. 
Brown verfus Williams^ 2. Str. 996. and bjr Lord Hardwicie in 
Davenport yertus OldiSf i Atkins ^'jg. In this laft cafe. Lord 
Hardwiche alfo faid, " there could be no cafe cited where (profs- 
^< remainders had been adjudged to arife merely upon the words 
<< for want of fuch iflue." So that thofe words are of no avail 
In this cafe (Lord Mansfield. When the word •* refpeBivelf* is 
tifed, the words " want of iffiie" do not operate at all). In Afur- 
riot V. Tounleyf X Fez. IC2. crofs-remainders were created by 
the words ** joint-tenants, and no ftrefs laid upon the words 
**/or want of fuch iJfueP If fuch words alone are to create crofs- 
femainders, the old rule laid do>wn in Gilbert y. fFitty^ 2 Cro. 
655. and every other cafe, that they cannot be raifed without 
cxprefs words between more than two^ will be inverte/d ; and they 
will be implied in all cafeS| where they arQ not exprefsly nega« 
lived. 

Lprd Mansfield. — My note of the cafe of Davenport v. QUrs 
U tjiis : " The court held this not to be a crofs-remainder, bc- 
<* caufc the words ^ Jeveral and refpe^ive* effeftually disjoin the 
** title ; and that the prcfumption was as ftrong in favour of the 
" wife, as in favour of all the reft." 

AsHHURST Juftice. — Amongft the different cafes of crofs-rc- 
mainders in the books, is there any, where one of the devifees 
was likcwifc the heir at law of the tcftator ? 

Serjeant Grofe contra^ for the defendant, faid, he had no dif- 
ficulty to admit the general rule contended for, that the legal 
prcfumption is agalnft raiGng crofs-remainders between more than 
two \ if t»ken with the reftri£lion annexed in the cafe of Pery 
v. White ♦ (adjudged on Friday laft) that fuch prcfumption may 
be rihuited by manifeft circumftances apparent on the face of 
the will. For here, the clear intention .of the tcftator was evi- 
dently agalrjl fuch prefumption. He had two brothers and a 
fifter, all equally near to him in point of relationfliip, and 
the devife is, " of all his lands," as In Hohms v. Meyveil^ to 
ihem and the h:ivs of their bodies y as tenants ill common, apd not 

* ^i//^<r, 777. 

as 
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as joint-tenants (not -d^feparate devife to eachi as in Gilbert v. Wlt^ ' 778- 
/jf, 2 Cro. 655.) > and ^^ for want of fuchijfue^** generally^ ifi'l* 



the ifiue named>) //o/ ** the ijfue of their nfpeclive bodies^** as in **»"'^"» 
Cumber v. //i//, Brown v. WilliamSy and Davenport vcrfus OA/;x, Mans- 
hc gives the revcrfion to his own right heirs ; not to his brother ^ rixip. 
VfYio was /^// his heir at law. Nothing therefore can be fo 
plain and evident, as that he looked forward to a diftant period 
when ali (hould be dead without iffue, and that then fuch per- « 
fon as fliould be his right heir fliould take. He cited IFright 
V- Holfordj Eajl. 14 Geo. 2* B. R»* and Doe ex Jim, Burden v* •Supra, 31. 
Burville, Eafl. 13 Geo. 2* B. R. in which laft mentioned cafe, 
crofs- remainders were implied between more than two. And 
concluded with praying, that the court would certify in favour 
of the defendant. 

Lord Mansfield.— The reafon given in the old cafes againft 
raifing crofs- remainders, to prevent the fplitting of freeholds, 
had not very great weight at the time it was given, and certainly 
has not now. To be fure, where they are to be raifed between 
. two and no more, the fuvourable prefumption is in fupport of 
crofs^remainders : Where between more than two, the prefump* 
tion is againji them *, but the intention of the tedatormay defeat 
the prefumption in cither cafe. — In Davenport verfus 0/dis, where 
the queftion was, whether crofs- remainders fliould be raifed 
between two only. Lord Hurdwleh^ by way of general obferva- 
tion, lays it down, " that the words, * in default of fuch iflue,' 
<* (h^U not merely in thcmfclves create crofs-remainders.'* But 
(ince that time, in the cafe of Wright v. Ho/ford f, the court went f Supra* 
cxprefsly on, the diftindlion of there being no words, fuch as ^'' 
<* re/pe^ive/y,** to fever the titles ; but that the limitation over ' 
being ** in default of a// the iffucs,*' the rule of conftruflion 
laid down as between two, fliould obtain. The cafe of JVright 
v. Holford therefore, M^oufull coufideration fays, that thefe words 
ihall lay fuch a foundation as to create crofs-remainders ; and in 
general, I believe, in devifes of this kind, the intention of the 
teilator is in favour of crofs-remainders. But there mud be 
fomeihing, fome circumftances manifefling fuch intention, to 
encounter the rule of law laid down in Pery v. IVhite^ on Friday 
laft. In the prefcnt cafe foe what the circumftances are. The 
teftator had two brothers and a fiftcr : If he meant his tftate 
(hould have gone to his heir at 1 iw there was no occafion to 
make a will. Therefore it is clear he did not mean his brother 
John ft:ould take it as heir, or that Williitm Qiould do fo ; but he 
meant that his Gftcr (liould be equally an objed of his bounty. 

It 
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177^* '^ ^' ^^ ^^^^^ ^^^^ ^^ meant, no divifion Chould take plac^ to 
.a_ create an inequality between them, till a failure of the heirs of 

Phipakd oil their bodies. He therefore begins with the difpofition thus i 

Mams- ^^ As to all my temporal eftate^ I give my lands to mj two 
*< brothers and my f)fter, and to the heirs of then: bodies law* 
<< fully begotten.'* Thefeare the words of an ignorant mln^ and 
the will is inaccurately drawn ; for there cannot be a limitatioo 
to two brothers and a (ifter, and to the heirs of their three bo- 
dies. 'The court therefore muft mould them as near to the in* 
tent of the teftator as they can.' The lands, he fays, are equal* 
ly to be enjoyed by his brothers and his filler, and the heirs of 
their bodies. He goes on to difpofe of the reft of his worldly 
eftate with the fame intention : For he gives all his goods and 
chattels, both real andperfonal, equally to his two brothers and 
his fifter, (hare and (hare alike. It was impoflible to hare ez« 
prefled his intention, that his fifter (hould take equally with his 
brothers, more plainly. He meant his eftate (hould continue 
fettered with an entail, as long as the exiftence of the perfons 
then in being, and their iflue : And that his heir at law (hould take 
nothing till after that entail was determined. Whereas^ if die 
conftrudiion were to be, that the heir at law (hould tike upon the 
failure of iflue of any one, the elder or the younger brother, as the 
cafe might happen, would then take a fee in the (hare of the de* 
ceafed brother or filler, and fo create an inequality which the 
teftator never intended to make. For it is limited to them and 
the heirs of their bodies, and for ** want of fuch iflue." <* Want 
<< of iflTue," there plainly means, iflTue of all of them : How can 
it then be executed but by raifing crofs-remainders. It feems to 
me as ftrong a cafe as that of fFright v. Holford. 

W-iLLEs Juftice.— I believe there are few cafes which come 
before the court, where crofs-remainders are not meant^y the 
teftator. The reafon given in the old cafes for not allowing the 
implication of crofs-remainders, between more than two, is to 
prevent the fplitting of tenures. The doArine of feuds had a 
very good foundation, butwhen feuds ceafed, the occafion which 
gave rife to the rules which they eftabli(hed, introduced a great 
deal of nonfenfical reafoning; and I wonder bow it could have ob* 
tained in Wejlminfter-Hall^ in thefe cafes j as crofs-remainders 
were allowed fo long ago as the cafe in Dyer 303.-^In later times 
the courts of law have faid, that where the intention of the tefta- 
tor is plain, crofs-remainders (hall be implied. The queftion here 
is, << Whether there are fufficient words to create crofs remwi- 

** dcrs V\ 
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*< dcrs ?**— In the cafe which came before us on Friday laft *, I 1778. 

examined the will very accuratelyi to fee whether there were any ^ 

words in it, which could (hew that the intention of the teftator ^ V«r> " * 
was to create crofs-rcmainders. But there were neither the'. Man«- 
words, " heirs of their bodies," nor " want of iflue." In the ''*''^' 
prefent cafe, in the firft place, the obje£ls of the teftator's bounty 
were all equally related to him, and it appears to be his inten- 
tion that they Ihould be equally benefited, both by his real and 
perfonal eftate : for there are no words which (hew a preference 
to any one in particular. It is argued, that the devife to the heir 
at law makes a preference ; but our opinion is, that it is only 
fuperfluous. I do not reft much upon whether the word <' air* 
which is relied on in fome of the cafes quoted, was annexed to 
the devife or the remainder. In Davenport ?. OlJis there was the 
word, " refpeftively," therefore there was no occafion for 
XiOrd Hardwicke to have faid any thing as to the words " for want 
«• of fuch iffue.'* That point was not properly before him. In 
Wright V. Holfordy the court thought themfelves bound by the 
words, «* in default of fuch iflUc," and certified accordingly- 
Thefe words are ufed here : the cafes then are the fame, with 
this difference only, that hefe, the crofs-remainder is to be 
raifed between three^ inftead of being raifed between tivo. 
"tSTicrever I can diftinguifli between the cafe of two and three^ 
I will : but I fee no ground in this cafe. 

AsHHURST Juftice. — The leaning of courts of juftice ought 
always to be in favour of crofs-remainders, becaufe that con- 
ftniAion is moft confbnant and agreeable to the intention of ^ 
teftators in general. I tliink the prefent is a cafe in which 
there are circumftances, that ftand clear of all the circumftances 
which have occurred in former cafes, where the fame queft ion has 
been litigated. For the limitation here, is the fame as if the 
teftatorHbad faid in cxprefs words, *' With regard to all perfons 
<< mentioned in my will, I confider them equally as objefts of my 
<* bounty : But looking afterwards to the event of their ifTue 
<< failing, in that cafe, I give my eftate to my right heirs." His 
intention ^therefore was, to continue the eftate fettered with 
an entail, till they and their iflue were extinff ; and con- 
fequently a contrary conftrudion would be fubverfive of that in- 
tention. 

BuLLER Juftice.— This cafe is perfcQly confiftcnt with there- 
folution of the court on Friday laft ; for there no intention ap- , 
feared. That being fo, the general rule laid down muft govern t 

• PJTTT, mitt, {yfrt, 777» „. . 

Thi« 
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J --8^ This caf: (lands equally clear of that rule. Wc have been 

* — preflrd with the cafe of Davenport v. Oldis^ The words there, 

Phipard ^^j.g applied to what went before in the will ; for it was a cafe 

'verjus * \ , 

Mans- of intention only^ which Lord Hardivicie collected from the other 
'"*•''• words, and he refers, " want of iffuc,'' to the word " refpeElivelj!' 
There is another cafe, Marriot v.TonvttUy^ x Fez. io2- where 
Lord Hardtvlcke [^ySf the words "for wantof fuch iffuc** muft 
mean " want of the ijfueof all ;" That therefore is an additional 
authority to the cafe of Wright v. Holford ; and as there arc no 
words to fever this eftate, I am of opinion^ there (hould be crofs- 
remaindcrs. ' 

Afterwards, on May 2ift, in this term, the court certified in 
the following words.-^** Having heard counfcl on both fides, 
<< we are of opinion, that on the death* of John Phipard^ decczkd, 
** William Phipard was entitled to one moiety of the (hare of the 
«« cftate which the faid John Phipard took, under the will of 
" George Phipard^ deceafed, and no more." 



^ , GooDRiGHT ex dim. Walter verfus Davids. 

Same daj* •^ 

ificflicfo- 1^ ejeflment, the following cafe was referved for the opiniod 

T/./T.j/./not * of this court. — ^The plaintiff declared on a demife from Phi* 
wiinouVrL. ^'> WalUry dated the 30th of September 1776, to hold from 
ii»/ ot iiic ti^e 20th of ' September J then laft, for ten years. At tlie trial of 

klTor, Un- -ir Tvvro* o 

4cTbuf;Jand the caulc, beforc Mr. Serjeant Sayer, at the laft lent affizes, at 
i^i^wcr of ^^^'i^J^^^^y for the county of Kent^ it appeared, that the leffor 
re-entry, of the pI.iintlfF, by indenture of the 26th of July 17*52, demifed 
brca^i^i*^^*:- thc prcmiics to the defendant forforty-one years, if he the faid 
ie;:MK.' hy Jf^Jury the Icfibr, fliould fo long continue rcdlor of the parifh of 

the Itllor, /- r r h 1^ 1 • 

atnr.t due Crawford. — Among other things contained in the faFd indenture, 
ufuriuc ^ijj.yg ^..^3 a covenant that the defendant fliould net uuder^let^ af- 
hKKywUh (ign or transfer the premifes, or any part thereof, withsut the 
'I'^X'-i'^roi* cort/e/ii c( ihc faid Aj^r in writing, under hh hand ar:d feal ^x{i 
ihe iojfw. had and obtained j with a power of re-cnlry to the faid Walter 
in cafe the defendant fliould not obfcrve the covenants in 
the fiid leafc— It further appeared, by receipts produced and pa- 
rol evi(1encc that the defendants had undcr-Ict various parts of 
theprtrmifcs in qucftion, to fevcral tenants for fome years; 
but that the plaimifTs leflbr knew of fuch under-lettings, all 
which were previous to Michaehnas 1775. The laft receipt for 
rent paid by the defendant, was dated Manh 25th,- 1777, *' ^^^ 

" rent 



turc. 
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•« rent due to the pfaintiff's leflbr at Michaelmas preceding.*' The 1778. 
under-letting to Mr«. Warr^ an under-tenant to the faid. defend- -^ 
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ant, was before Michaelmas 1775, and continued at the time of ?™I 
the ejectment brought. A verdift was found for the plaintiff, ^« 
fubje£t to the opinion of the court on the following qucftions : 
Whether a forfeiture was incurred by the ui^ler-letting ? And 
if it were. Whether the fame were waved by, or under 'the 
circumftances aforefaid ? 

Mr; Morgan for the leflbr of the phintifF argued, that the 
under- letting in the cafe Hated, being an immediate forfeiture 
of the leafe, the fubfequent pofTeflion could only be, as tenant 
by fufFerance. If fo, the receipt of rent from the defendant, 
after that time, could not alone amount to a waver of 
the forfeiture, any more than a fubfequent receipt of rent is 
of itfclf a waver pf a notice given to quit ♦. But clearly, to 
make it a waver in this cafe, there ought to have been an 
acquittance under hand and feal \ the terms of the covenant be- 
ing cxpr^fsly, ** that the defendant (hould not under-^let without 
•* licence r/wrf^r hand and feal.^^ Therefore he prayed judgment 
for the plain tiiF. 

Mr. Thornton contra^ for the defendant, contended,* that tl:e 
leafe, in this cafe, being voidable only, and not void, the accep« 
tance of rent, qfier notice of the condition brohen^ was clearly a nva" 
ver of the forfeiture. It is true, the leflbr mud have notice of 
thecondition broken*, and theday of payment mud havepaft ; but 
where thefe circumftances concur, it is immaterial whether the 
forfeiture is for non-payment of rent, or for any other breach. 
The great point is, whether the leafe be voidable only ^ or abfo- 
lutely void. In ihcfrft cafe, accep:ance of rent will eflFedlually 
cure the forfeiture ; in the latter^ it will not. And fo are all the 
cafes in the books. Lit. Ss^. 341. and Coke's Commentary 
upon it, 211. b. are in point. The latter fays, " if the Icffor 
^ accept rent due at a day after, h€ (hall not enter for the condition 
** broken, becaufe he thereby aflirmeth the leafe to have continue 
«* ance.'* And again, /c^f 215. J. " where the eftate is ipfofaBo 
** tiM'Jby the condition or limitation, no acceptance of rent after 
«* can make it have a continuance— O/Arrw^ it is, of an ^eftate 
«< or leafe voidable by entry.** The fame point is alfo exprefsly 
laid down in Pettnant^ec^fc, 3 Co. 63. b. Upon ihefc authorities 
therefore, he prayed judgmcpt for the defendaat. 

9 yidefufrei^ 24|. Doc e/e dim. Clwny ^. Batten, liil 1$ On, 3. 

VoL.U. C<; Lord 
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1778. Lord Mansfield.— This cafe is extremely clear: To coiv 
ftrue this acceptance of rent dueftnce thecdnditiqn brohtti^ a voaver 
of the forfeiture, is to conftrue it according to the intention pf 

wfut the parties. Upon the breach of the condition, the landlord had 
a right to enttr. He had full notice of the breach, and docs not 
take advantage of it ^ but accepts rent fubfequently accrued- 
That (hews he meant the leafe (hould continue. Cafes of for* 
feiture are not favoured in law \ and where the forfeiture is once 
waved, the court will not affift it. The eonfequence is, that 
there muft be judgment for the plaintiff. 



^hitrftfay, Stevenson et aL verfus Mortimer. 

Jwy lift. ^ 

Vexcrhi. ' T tPON fliewing caufe vlhy the nonfuit dire£ted in this 
t^k^^^bj a'* ^^^^ (hould not be fct afide, and a new trial granted, the 

cariom- cafe appeared to be as follows : It was an a^fionfor money bad and 
ccrfrom the ^^^^'vr</, brought by the plaintiffs, as onuners of a boat employed 
m^fter of a \^ carry inff chalk and lime, from one part of the coaft of Sufen 

Vcflel, upon , . .- r^ >t « rr /»• 1 v ft- 

his taking to another, t^/z. from Ea/t Bourne^ to tlajlings : and the action 

^"d"te%"" was brought to recover the whole, or part, of certain fums of 

purfuant to money paid by the mafier of the boat, who was the plaintiffs'^r- 

6f^ ^^ Car*'' ^^^'» ^^ ^^ defendant, a cuftom-houfe-officer, as his fees, due 

s.c. M.fea. upon the mader's taking out a cocquet and bond \ under an idea 

flatu'trin^ ^^^ ^^*^ ^^^'^ ^^"^^ within the provifions of the ftat. 13 Ss* 14 

pcfcithc Car 2. f. II. JeEl. 7. by which it is enafted, " that no goods 

inafter%tr^ " ftall bc ftiippcd, or put on board, to be carried forth to the 

finaityy ii,c <« open fea from any port or place, fafr. to any other port or place 

recover the ** of the realm, without a fufferance or warrant firft had and ob- 
excefs, in «< taincd ; and that the maftcr of every (hip or veffel, who (hall lade 

ftwneyLd^ ** Or take in any goods, i^c. in any port, membtr, or creek, within 
Mdrcctived. cc j^g^ kingdom, to be landed or difchargpd in fome other port, 
** member, or creek, (hall, before the (hip or vtfTel be removed or 
'* carried out of the port where he (hall take in fuch lading, talc 
*^ out a cocquet^ and become boinid in a certificate with good 
" fccurity, in the value of the goods, for delivery thereof, in the 
*< port or place for which the fame (hall be entered ; and to return 
*« a certificate of their being fo landed, upon paiu df forfeiting the 
" penalty of the bond."— The queftion intendedtbhavebeen tried 
was. Whether a cocquet was necelTary to be taken out under the 
itat. 13 &r 14 Car. 2p for goods carried coq/lwi/e? But, before 
the trial, the plaintiiTs gave notice, that they alfo meant to go upon 

the 
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the ground of the defendant having tzkcn exorbitant fees : He 1778^^ 
had demanded and received 14/. and 6 d. m 

Mr. Serjeant Sayer^ before whom the caufe was tried, was of ^^5^^*" 
opinion, that this duty being impofed by the flatute upon the ^ ^U 
mafieTythc a£)ion was wrong brought^ in the name of the owners^ lbJo«T*i* 
and accordingly ilonfuitcd the plaintiffs. 

Mr. Wallace^ Mr. RouSy and Mr. Morgan^ who (hewed caufe» 
argued, that the nonfuit was right upon tivo grounds* 
I. Becaufe the uncertainty and furprife to which this fpecies of 
a£lion expofes a defendant, made it an improper aAion to tty the 
right. To this purpofe, they cited Lindon v. Hooper y HiL 
\6 Geo. 3. B. R»* where it was determined, ** that a right of 
'^ common could not be tried in an ad^ion for money had and 
•< received :" And faid, this cafe was even ftrongcr ; becaufe 
here, the payment was entirely voluntary^ at the maftei's own 
requeft ; and the officer bound to a£t. 2. The taking out a 
cocqitety iic. ^^s z perfonal duty impofed by the ftatutc on the 
mafery under a feverc penalty in cafe of neglcft ; therefore, he 
alone, if any one could be, was entitled to maintain this adion. 
The words of the ftatute are, " that the mafier of every (hip,"«e/, 
*• the owners of the veflel, (hall f^r." confequently, the latter have 
nothing to do with it. Here, the whole tranfafiion was with the 
mafter only. He applied to the officer, requeded the cocquet^ 
iic, and paid the fees. Therefore, if wrong paid, he alone could 
be entitled to recover the money back. — They fuggefted further, 
that the ground of extortion was Ttfurprife upon the defendant. 

Lord Mansfield^ without hearing the counfel on the other 
fide, delivered his opinion as follows. — The ground of the non« 
fuit at the trial was, that this action could not be well main- 
tained by the plaintiffs, who are the owners of the vefTel in quef- 
tion ; but it ought to have been brought by the majler^ who 
adually paid the money. That ground, therefore, makes now 
the only queftion before us : As to which, there is not a parti- 
cle of doubt, ^lifacit per aliunty facit per fe. Where a man 
pays money by his agents which ought not to have been paid^ 
either the agent, or principal, may bring an aflion to recover it 
back. The agent may, from the authority of the principal \ 
and the principal may, as proving it to have been paid by his 
agent. If money is paid to a known agent, and an adiion 
brought againft him for it, it is an anfwer to fuch a£tion, that 
he has paid it over to his principal. Sadler v. £vans, 4 Bur. 

• SitprHf 4x4, 
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1778« '9^4* Here the ftatate lays the burthen on the mafler from xie» 
■ cefiity i and makes him perfonalf^ liable to penalties if hp ne^. 

^WM*" 8*^^« ^® perform the requifiiions of it. Bot ftill he is entitled 
^ ^' to charge the neceflTary fees, t^c. upon his doing fo, to the 
jf^^i. tf«w«/ of bis owners. And in this cafe, there can be no dottbl 
***** of the relation in which the mafter flood to the plaintiflft ; for 
he is tlie nvitmfs^ and he fwears, that the money was paid hf 
the order of Utit plaintiff j. Therefore, they are very well war- 
ranted to maintain the afiion.-— If the parties had gone to trial 
upon an apprehenfion that the only queftion to be tried was^ 
Wh<:ther this was a cafe within the a& of parliament, confe- 
quently, whether any fee was due ; the plaintiff could nothaTC 
been permitted to furprife the defendant at the trial, by ftafting 
another groundf upon which to recover a Norfolk groat. An 
adion for money had and received is governed by the moft liberal 
.equity. Neither party is allowed to entrap the other inform. 
But here, the plaintiff gave notice^ that he meant to infill that too 
much was taken ; and therefore, both came to the trial with 
equal knowledge of the matter in dtfpute. Therefore, the rule 
ibr a new trial muft be abfolute.— Lord Mansfield added, that 
he thought, the plaintiffs ought to let the defendant know the 
amount of the excefs which they claimed ; that the defendant 
might have an opportunity of paying money into court ; and the 
rule was drawn up accordingly. 



SMttJsf. FURNEAUX verfus HUTCHIKS, 

Inaquef. T7P0N (hewing caufc why a new trial fliould not be 
?hTfX« granted, the cafe, by the report, appeared to be as follows : 

of tithing; This was an aftion for not carrying away tithes of barley. 

'^i^A.^^' ^^^^^ '^^' '^^y "^^^^ "^^ ^"*y '^^ ^^** Replication, fctting 
dcrce ti.at forth a cuflom, ** that when twenty fcoves of barely were fit to 

tomcxms ** carry, the farmer always took eighteen, which made, a horfc- 
in the sdjm^ a load, and left two for the parfon/* Rejoinder, that there was 
is not ad' no fuch cuftom, and ifTue thereon. The caufe was tried before 
Aftlt^'ifThc ^^' Baron Hotham^ at the laft affizes at Exeter^ for the county 
cuftam be of Dcvcn^ when the queftion made, was. Whether the reAor was 
^^-'nertf/cuf. bound to take his rithe as foon as any part was fet out ; or, 
torn of the Whether the farmer was bound to fet out the dtheof the nvMt 

^otoU county, ^ , . , > . ^ ._- 

foeldf before any part was taken away ? The evidence on the 
part of the plaintiff was, that a former incumbest| ^ut fifty 

jeaift 
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years beforti Lad /wo years together carried the tithes awajr, as 1778. 
foon as any part was fetOut 5 after which time, a compofition '•• 

had been agreed upon, and had continued to the prefent time. ^.x^Vx 
That the field in queftion was bUly^ and the barley ripened ^^ 
fafter in one part of the field than in another ; and if not cut 
partially, great part would be fpoiled. Evidence was alfo giveny 
that this was the cuilom in tht adjacfni parijbes* 

The counfel for the defendant called no witnefles ; but reded 
his cafe; i. Upon the weaknefs of the evidence given on the 
part of the plaintifF, in fupport of the cnftom : and a. Upon the 
unreafonablenefs of it, fuppofing it to be a cuftom. The jury 
found a verdidt for the plaintifT, againft the inclination of the 

Mr. Mansfield and Mr. Morris (hewed caufe \ and Serjeant 
Davy argued in fupport of the rule. 

Lord Mansfielix —Proof of the cuflomin other pariflies, is 
no evidence toaiFeft the parifh in queftion, unlefs the cuftom 
had been laid as a general cuftom of the whole county. Then, 
as to its being the cuftom of this parift), there is not the fmalleft 
proof of it. I think it a wrong verdi£t| againft the opinion of the 
judge, and the juftice of the cafe. Therefore, let there be a 
new trial, without cofts. 

N.^B. Upon a new trial the jury found the fame verdidl. 
After which, the court refufed to grant a third. 



T 



Atkyns verfus Atkyns. Majii%(\. 

HIS was a cafe out of Cbancrry for the opinion of this for/i^r/wnh 
court, ftating in fubftancc, as follows: That Edward ^^'^^^^ . 
jItiynSf father of the plaintiffs and defendant, being feifed foi/r^jmd 
life, with remainder to his firft and other fons, in tail male, of S^'a c«^*! 
a real eftate, at Kctteringham, in the county of liorfolhy of the <i«'aWcrf- 
annual value of 2000 / .* And being alfo feifed in fee of the mi^ county of 
nor ofCoatesy in the county of Gloucffler^ and to an eftate there, ^-^^^^jp* 
called Piniury Pzrkf of the annual value of 143 A ^s, fubje£l feifed In lee 
to a clear annuity of 120 /. during the life of Mrs. Fonnereau ; ^c*!\ndT 
and being like wife feifed and entitled to the rtvtrfion infee^ un- frtt^itf^tt 
der the will of Sir Robert Atkym the elder» tf and in the manor of comity of 
Lower Swell, in the faid cmsnty ofGl^ceftfr^ and* to divers mef- ?^'*^^^f . 

to the ttmtrfon 10 fee of an^tter e/Ute in that c^tj^ ^ftrr feveral eftaret t^il in different perfons, 
one of whfm had a (on aged eighteen years ; devifes *< «// that hisMr^jMr of C. ^c. and alfo alt 
that his capital meffuige, and «// and every hi&lanas, tenements, af»d hereditaments whatfoevcr* 
fituau and hnng^ in or near P. or elfewbtre in the faid county •fGlM^efcr^ to his executors, upon 
iruft xofill^ and to divide the money arifing from the fame e^maltj among tiiiyoungtr children," of 
which he had thret, ^tld, this rrmutt r^trJUn pafled to the irvftecs. 

C c 3 fuages 
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177&. &age8| landsy tenements, and heredttaments, there and in Upper 
'^ — Stue/I^ and alfo Stovt'on-thi'TVold^ in the fame countf^ f^b- 

Jk Mi W ^ If A 

W j^^ ^^ fcyeral eftates tail in three different perfons, one of whoni 
Atktns. IjjiJ ^ f^u ai^ut eighteen years of age : and the faid Edward Ai-r 
ijwj the father, having a wife and four children, viz. the de- 
fendant, not fix years of age, his elded fon, and tenant in t^ 
of the faid efiate in Nor/oli, and the plaintiffs, John and Marj^ 
Atkynsi and alfo another fon, fmce dcceafed \ by his will, bear- 
ing date the 19th' of >^ri/ 1763, devifed as follows : '^Igive^ 
«' devife, and bequeath, all that the manor or lordQiip of Ccatef^ 
«< ki the county of Ghucefter^ with the rights, royalties, and 
'' appurtenances, and alfo all and every the meffuages, farnui^ 
** lands, tenements, advowfons, and hereditaments whatfoever, 
^* of roe the (aid Edward Atkyns^ fituate, lying and being with* 
'< in, or adjoining to the faid manor or lordfhip \ and alfo aU 
** that my capital mefliiage or tenement, and all and every my 
*< lands, tenements, and hereditaments whatfoever, whetherfree- 
<< hold or leafehold, fituate and being at, in, or near Pinbury 
«« Park, or elfenvbere in th^faid county ofGlcucefter^ with their ap- 
<< pnrtenances ; and all my eftate, term of years, and intereft 
<< therein, unto and to the.ufe of my executors, tbeir heirs, ex- 
<' ecutors, and adminiftrators refpe£lively ; upontruft to fell the 
^ fame, and place out the purchafe monies on government or 
** real fccurities, at intereft, and to (land poflefled of the princi- 
<< pal monies, in truft for all and every of his children^ whether 
*< male or female, (other than and except his eldcft fon only,} 
^* to ie equally divided between them^ if more than one, (hare and 
*« (hare alike, to be paid when he or they (hall fcvcrally attain 
** their refpeflive ages of twenty-ope years.*' The quedion 
was, ** Whether the rever/ion in fee of and in the manner of 
** Louver Stuell^ and other the premifes there and in Upper Swells 
« and Stow'Upon-the-lVoldy did pafs by the will of the tedator, 
Edward Athyns^ the plaintiff's late father, to, and thereby be- 
came vcded in, Dorothy Atkyns^ John Wright ]\xmor^ and John 
«* Lictardf the defendants, in trud for the faid tedator's young- 
«« er children ?'* 

fAr. Davenport^ for ^he plaintiffs, dated the quedion to be. 
Whether the revcrilion in quedion paffed by the general words 
«< elfewhere in the county ofGhucefler ?'* And he argued, that it 
did pafs. It was clear the tedator had a power to difpofe of 
it. The only quedion therefore was. Whether it could necef- 
farily be inferred from any thing apparent on the face of the 
willj that the tedator did not mean this reverGon (hould pafs ? 

14 The 






EAStER TERM i9 Osonpsm. £.». fif 

The contrary clearly appeared* |. From the fituation and cir- 1778. 
cumftances of the teft^tor and his family. For the defendant) 
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hit eldeft fon, if. be furvived his father, neceflarily would cqquc ^^jy, 
to the Norfolk efiate^ worth agooA per annum i Seeing that he ATXYvt* 
was fo amply provided for, it was mod natural the teftator ihould 
£iye all he could di^ofe of amongft bis younger children, of 
whom he had three. And if this reverCon did not pafs to ibemf 
nothing paflcd as a prefent provifion, except about 13 /. per atm. 
It would be abfurd, therefore, to fuppofe the teftator meant to 
give them no more^ 2dly, He contended, that the words ufed 
were clearly fufficient, in point of law, to pafs the reyerfion in 
queftion. To this purpofe he cited Hawes v. Coney. Cro, EL 1591; 
Daiby V. Champermny Skin. 63 x« Rook v. Rook^ 2 Fern* 46 !• 
Cbejler v. Cheft^^ 3 P. Wms. 56. and Freeman v. Duke of Chan^ ' 
dos^ Mich. 16 Geo. 3. B. R. fupra^ 363. He added, that in the 
cafe of Strong y. Teai^ 2 Bur. 912. a general fweeping daufe, 
giving << all other the lands, tenements, and hereditaments,*' ik 
two counties before-^iamed in the will, were held ** not to pa(s ft 
^< reverfwn infee^ which the teftator was entitled to, in one of 
^< them, under his marriage fettlement :" and poffibly that caft 
would be cited again ft himf But there, from the whole tenor 
and complexion of the will, it clearly appeared to be the intention 
of the teftator that the reverfion (hould not pafs. Here, it al 
clearly appears to have bisen the intention, that the reverfion in 
queftion^W^ pafs ; therefore, the plaintiffs are entitled. 

Mr. Howortby contra^ for the defendant, contended, that the 
court would require the cleareft intention poflible on the face of 
the will ; ptherwife the words, however comprehenfive, could 
fsot afford a ground for difinheriting the heir. That is thetule; 
of law. As to the intention then^ it is nianifeft from the terms 
of the devife, that the teftator meant to give his younger chiU 
d'ren that which was fakahte only, and which could be turned 
into money: But a reverfion after an eftate tail in. three different 
perfons, one of whom had a fon then eighteen years of age, 
was fo remote a contingency, it could be worth nothing. Be- 
fides, the very attempt to fell would have defeated the fale ; by 
prompting the tenants in tail to fuffer recoveries. It is improba- 
We, therefore, for the teftator to have had this reverfion in coiv 
templation at the tipie \ and if he h^d, it is too abfurd to fup- 
pofe he would have, given fuch a direAion to his truftees, as 
muft effieftually defeat his intention. If it was not his intention, 
the words, though ever fo clear, will not pals it ; and to this pur- 
pofej he cited Strwi T« 7/tf/| % Bur. 9x2. 
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1778, Lord Mansfield. — ^Thc qucftion iq, "WTicthcr the word 
^< elftv)herei^ (hall beconilrued to haye any meaniogi or none at 



^^^J^t^ all ? The tcftator had two fons and a daughter. The eldcft foa 
AtxTiff was provided for by the fettiement^ to the amount of acoo/. per 
annuniy independently of his father, who had very little to give . 
his younger children \ hardly enough to keep them from ftarving* 
The intention of his will was, to give them all he. had in the 
.world. He fit ft gives them all his perfonal eftate. His real 
eftate was of two forts \ the manor of Coates and Pinhury^ and the 
reverfion in queftion, after three cftates tail, one of the tenants 
in tail having a fon then eighteen years of age. Both thefe zt^ 
tates together amounted but to a trifle. Suppofe the teftator did 
not know of this reverfion ; or if he did know of it, he might 
not know it was worth any thing. But this he might think of: 
That whatever he had in the world he would give to his younger 
children. He is ftudious to ufe woids to pifs every thing; and 
if this is hot included, there is nothing for the words to operate 
jnpon I' For except the eftates of Coates and Pinbury^ he had no* 
thing but this reverfion in tUe county o{ Ghucejler. It is coii« 
tended, that the word << elfewhere" means nothing. Now, con- 
» fining it to the county of Gloucejler^ (hews he had fome imper* 

fe£fc idea at leaft of this reverfion, or he would have faid 
^f elfewhere in the kingdom of Etjgland^* or ufed fome fuch gc* 
sieical expreflion. It is not pofTible^ if he knew of this reverfion, 
that he.ihould not charge it for the benefit of his younger chil- 
dren, when it came into pofiefllon. The do£lrine in Strong v. 
TTeat is not to be denied : But the intention is to be coIle£led 
from the whole of the will taken together; and from theace the 
court is to determine. Whether the words mean a iocal- defcrip* 
tion, or a general defer iption of every thing ? If the teftator had 
had any other lands in the county of Gloucejler^ there might have 
been fome doiibt. But that is not the cafe. 

Willes and AJhhurJl Juftices, were of the fame opinion. 

Buller Juftice.— This decifion is pcrfeftly confident with the 
determination in Strong v. Teat\ and the cafe of Freeman v. The 
•'V^'fS^j, Duke of Ckandos^j is in point : For there it is faid, though fo 
remote a reverfion might not be particularly thought of, yet as 
the general words were fufEcient to include a//, and the intention 
of the parties was to include all, it (houM pafs. 

Afterwards, on Tuefday, May i6th, in this Term, the court 
certified in thefe words, *• We arc of opinion that the reverfion 
" ill fee of the manor of Lower Swill^ and other the premifes 

S •* there 
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^ there and ip Upper Swell, and SUvhon^the-Wold, did pafs by I778« 
•• the cxprcfs words of the will of the teftator, Edward JAynst ■» 

•« the plaintiffs' late father, to the truftccs in the. will namedj, ^i'lj'* 
*' in truft for the faid tedator's younger children.'* ATKVNt« 

On Tuefday^ the a 8 th July 17^8, the caufe. came on to be 
heard before the Lord Chancellor, on the cert^cate of the Judges 
o£ tl)e King^s Bench, when his Lordfiiip was ples^fed to order* 
thac dieir certi&cate (hould be confirmed. 

The defendant appealed to the Houfe of Lords ; when 
the quedion fent for the opinion of the court of King*s 
-Bench^ was put to all the Judges ; and the Lora Chief Baron of 
the Court of Exchequer delivered their unanimous opinion upoa 
it, in the affirmative. Whereupon it was ordered and adjudged, 
that the appeal fliould be difmiffcd| and the decree (om^laii^cd 
qf afl^rmed. 



Sutton n^erfm Sutton. 
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'HIS was a cafe out of Chancery for the opinion of this 
court \ dating in fubftance as follows : That Robert Suttoftp 
being feifed in fee of a houfe in Bath^nA of divers other free* 
liold eftates of the yearly value of 300 /. and of other free- 
hold eftates cff the yearly value of 500 /. in remainder, after 
the death of his father, on the a7th of Ffbruary 177I9 made 
his will duly attefted ; and thereby gave unto John Bright and 
George Dunjlan, all his lands in pofleflSon, reverfion, or remain- 
der, except the houfe at Bath, upon trufl to fell, and difpofe^f the 
faid lands, and to place the monies arifmg therefrom upon go* 
vernment or real fecurity ; and by, and out of the tntereftf 
dividends, and produce arifing therefrom, to pay to his wifcy 
four hundred pounds a year, in lieu of fo much a year, which (he 
would be entitled to by their marriage fettlement* And he gave 
to bis wife, in fatisf anion of the remaining 50'/. which (he could 
claim by the fettlement, his houfe in Bath for her lift^ and, after 
her death, to his elded fon. After reciting his wife's, being 
^eint, he gave to fuch child, whether fon or daughter, 3000/* 
to be paid out of the monies arifing by the fale of the lands, and 
to be paid at his or her age of twenty-one. He did further by his 
1^11 dired, that when the eftates by him direAed to be fold, were 
actually fold, and the monies arifing from them invefted in the 
{aid fecurities, that loO/. a year fiiouM be given to his wife, 
for the bringing up of his daughter Elizabeth Mary, and any after 

born 



iff) EASTER TERM i8 Gborge in. B. R. 

jttli^ iorn child \ and if hie faid daugbteri or /tub afitr^i^rti Md^ 
fbouM happen to die before his or her legacy ibould become duet 



^fi^ that then fuch legacy (houldi fink into the re^uum^ for the be* 



^TTOF. jiefit of his fon.-*A£ter fome pecuniary legacies, he gave the 

refty refiduCf and remainder of his eftates, or monies not be* 

fore difpofed of, to his fon ; but incafehejboulidie htfori twenty* 

0Uj nvitbouttffiii^ he then gave and bequeathed the fame refiduary 

eftate to the child with which his wife was enfeint^ if afon^ as ha 

own for iwr : But in cafe fuch child Jbou/d prove a daughter^ then 

he gave the fame refidufary eftate between his two daughters as 

tenants in common. At the tiine of making his will» the teftator 

had afon^ and « daughter ; and his wife was enfnnt with another 

child (a daughter), afterwards named Julia Margaretta* After 

the date of the will, the teftator fold his houfe in Bath, and had 

two daughters born ; Julia Margareita^ and Augttfla Ann Sut* 

ton. After the falc of the houfe in Bath, and the birth of his 

two daughters, the teftator, in his own hand, made iht follow* 

ing alterations in his will ; but the making thereof was not attejl^ 

td, nor was the will repuhlifbed.^^vi tfie devife to John Bright 

and George Dunjlan, the exception of the houfe in Bath vfz^Jlruck 

out. In declaring the trufts of that devife, fo far as rebted to his 

wife's annuity, he interlined the word ^^ fiftyi* fo that the annuity 

was altered to 450/. l^he bequejl to his wife of the I^ufe in Bath, 

was STRUCK OUT, and the remainder to his fon. The recital of 

his wife^s being enfeint, and the legacy of 3000 /. were STRUCK 

OUT ; and inftead thereof, he inferred thefe words ; *' / give ta 

^* my two daughters Julia Margaretta and Augufta Ann Sutton, 

<< :i,ooo /• eacL** In the dire^ion for bringing up his daughters^ 

he made the word <^ daughter," daughters \ and inftead of the 

words ** after horn child,** he inferted the words, •* Julia Mar* 

*^ garetia and Augufta Ann Sutton.** In the daufe refpe£ling the 

lapfe of the legacies, the word " daughter^* was m^de plural, the 

words " after horn child** were struck out, and, inftead of 

«* his or her,** the word " their** was inferted. He alfo made a|» 

terations as to his pecuniary legacies.— -The refiduary devife to the 

child of which the wife was enfnni^ was likewifc STRUCK OUT, and 

inftead of the word ** tiwo^* before *< daughters^* he fubftitutcd 

the word << three." — ^The queftion referred to the opinion of 

the court wasi Whether, by the will of the teftator^ as altered, 

ohllteratedy and interlined by him, any, and what part^ of the real 

.eftate therein noentioncd^ paficd thereby to any pcrfon^ and to 

whom i 

I was 
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I was not prefent .at the argument of this cafe : But I have 1778. 
been favoured with a fight of feveral notes of it, from which it ' ^ 

lippears, that the queftion made on the part of the plaintiff was, ^Jti^us' 
Whether the alterations and obliterations in the will did not SyxTon. 
amount to a Mai revocation ofit^ with refpe£t to the real efioti f 
The bequeils moft n^atcrially to be affe£led by fuch a conftru^- 
tion, were the legacies of 2000 /. to each of the daughters : As to 
them, the court declined giving any opinion, whether they were 
yoid^ or not ; recommending the decifion of that point to be de* 
ferred, till fuch time as the plaintiff, the teftator's only fon, an in- 
£int, (hould come of age.— But as to the devife to the truftecsto 
fell, they were clearly of opinion, it was not revoked \ and agree? 
ably to that opinion, certified to the court of Chancery in the fol- 
lowing words*: ^< We are of opinion, that the devife of the real Mirf%M^ 
^^ eftates to the truftees, to be fold and converted into money, is 
f< not revoked, but continues in full force." 



WiLJLET verfus Chambers. Saturday^ 

May 131L 

npHIS was an aclion for money had and received to the plain- \{twKt 
tiff's ufe, brought aeainft the defendant, zsfurvivitig partner fartntrs^u 
01 one JJad/ey, Plea, non ajjumpfit* Verdict for the plamtiff, nnvtyantert^ 

damages 480/. and one re- 

^ ^ ^ . cetve money 

Upon a rule to (hew caufe why a new trial (hould not be to be Uid 
granted^ the fafts appeared to be as follow: That /ribr to any ^l^^ge, 
partnerfiiip between the defendant and Dadley^ who was an tf^- theerArrii 
tomey and conveyancer at Coventry y the latter ^ in the year 1771, amoum, 
received of a Mr. Bindley^ the fum of 350/. to be laid out on '»><>'*>»• 
a real fecurity : Dadley accordingly fumiflied him with a mort- ^Jcfm'mt 
gage from a Mr. Hughes xo that amount i which, as it after- ""^^^^ 
wards appeared, Dadley h^d forged. At Midfummer 1 776, Dad^ 
ley and Chambers entered into partnerihip : Shortly after which, 
Bindley wanted to call in his money. The pretended mortgagor 
was fuppofed at the Came time to want a further fum of 150/. 
which, added to the original mortgage money, made together 
the fum of 500 /. The plaintiff Willet was ready to advance this 
fum : And, in conCderation of his doing fo, an aiBgnment was 
made to him of the pretended mortgage, before made K> 
Bindley. As to x8o/. part of this fum of 500/. Willet 
paid it into Dadlef^ office, to Chambers^ who gave the 

following receipt for it: [^ Receired of Mr. Benjamin 

^^milelt 



SIR«< 
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177?. •* If^U/ettf the fum of t8oA for which /promife to account to him 
-■ *« on demand.^^Chambers.'^^'^Dadtey was not at homCi when this 

^^wV^ Xum was paid.— Some time after, the ptaintiflTcalled at the office 
Cham- to pay 300/1 more', part of the remaining 320/. due. Dadteyheing 
then at home, Wiliet paid the money to iimi and in return, Dadky 
gave him the following receipt : ** Received on acomnt, of 
*< Mr. Benjamin JViUett, 300/.; the remainder of the money to 
«< be paid, being 2oL-^Dadliy** It was admitted, that the 
defendant Chambers was in no refpe£l privy to the forgery; 
and that no procuration money was paid, either to Chambers Of 
Dadley. 

Serjeant Hill and Mr. Gretn^ who (hewed caufe, argued, 
that this was not diftinguiOiable from the common cafe of a 
Surviving partner,^ who is always liable to partnerihip debts* 

Mr. Wallaccy Mr. Newnham^ Mr. Dunning^ and Mr. Wbel&^ 
contra, in fupport of the rule, contended, that this tranftdio<i 
was not within the compafs of the partnerfliip, which was for 
(he purpofe of carrying on the buGnefs of attormes only: not 
that of fcriveher/. A money fcrivener is a perfon who receives 
money for the' purpofe of deriving fome advantage from the 
receipt of it. But a mere conveyancer, as fucb, is by no iiieam 
at money fcrivener. His buCnefs is oqly to draw deeds and 
writings for the transfer of property from one man to another; 
and his profit arifes from his bill of fees and charges for fo do* 
ing. The two branches therefore, though it may happen that 
they are fometimes exercifc^ by the fame perfon, are in (hem* 
felves totally didindt aiid feparate. If fo the fa^ of their be- 
ing united itir tlie p2|^(ier(htp carried on between tho defendant 
and Dadley^ vOugh( to hsve been proved^ whereas, the reverfc is 
the truth of th^ cafe. For it is admitted they took no procura- 
tion money, and there is no evidence of any profit fiQtn the 
money in their hands. On tlie contrary, ail that Chambers re« 
ceived, was punflvially paid over to Bindley: That alone there-* 
fore would be an anfwer to the prefent demand. The receipts 
they gave, were feparate; uU " iox patjtner and/elf ;** but "^r 
«• Hvbich I promife to accouut.'* In fiiort, the whole of the tranf* 
adion was entirely foreign to the partnerihip, and what each 
did, plainly (hewed he confidercd the .part he took in it, as bis 
own feparate aft and deed only. Therefore, they prayed the 
rule might be made abfolute. . 

Lovd Mansfield.—- Both parties in this cafe undoubtedly arc 
innocent \ and the \oh that will fall upon the defendant, \{ the 

law 



EASTER TERM 18 George IIL B* Ri iiS 

liw IS againft bimi will be much, greater than that which will 1778. 
be fuftaincd by the plaintiff if he fails. It is indeed fo hard a ■■ 

oafe upon the defendant, that every leaning of the court would verjut 
be in his favour. But the queftion is, **5 Whether, In point of ^"^•*- 
•* lawy this engagement with Dadley does not make Chambert 
« anfwerable ?" 

To go by fteps.-— It is ncceffary to fee what the buGnefs was, 
vhich Dadley carried on alone, before his conneflion with the 
defendant in the year 1776. By admiflion of the counfel on 
both fides, it. was the bufinefs of an attorney and eonvejaneer. 
By proof in the caufe, it appears to have been a great deal morem 
Tot he had many appointments ^ though the nature of them is 
not particularly mentioned. He had alfo agencier^ and was clerk 
ito a navigation. But there is no pretence that he ever received 
frocuration money. The bufinefs of conveyancing. In the very 
nature of it, as carricd'on in the country^ is this : Where there is 
an attorney or counfel of credit, they receive money to place out 
upon fecurities ; and perfons who want to borrow, as well as 
thofe who want to lend, apply to them for that purpofe. Their 
prtfa arifes from having the money in their hands, before it is laid 
out upon the intended fecurities \ and from their fees and bill of 
charges upon the conveyances they draw. It is not diputed 
but that this was the nature of Dad/ey's conveyancing buG- 
nefs : He did not aft however as a fcrivener, who fometimes 
does not touch the money ; but who in all cafes gets procuration 
money. There is no proof of any tranfaftion of that kind ; nor 
indeed is it cuftomary for attornles like him to dp fo; for they 
get profit enough without it.. I remember a cafe before me of a 
perfon who was trufled to the amount of many thoufand pounds, 
in the manner' I have dated; and that is the nature of tlic 
bufinefs. 

This was the bufinefs of. Dadley ^ before the partner/hip. Let 
U8 fee then, what was the nature of the partnerfhip, afterwards 
entered into between Dadley and the prefent defendant ; whether 
it was a general partner/hip in all Dadley s buGnsis, or confined to 
9ne particular branch of it only ; for to be fure, there may be 
fuch a confned partner/hip.. The evidence as to this point con- 
fids in the heads and terms of an agreement entered into between 
them, which were afterwards extended and reduced into form. 
From them it appears, there w;is no particular rcftridlion ; it 
was not to be confined to fuits, nor conveyancing only, but 
they were to bt partners in the bufinefs which Mr. Dadley carried 

on. 
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1778* on. Each was to be worth a certain fum. — The profits are ftated 
-* at 8oo /.^*-Then it is agreed that a provifion (hall be made for the 
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wa!i f*""''y of whichever of them (houid happen to die firft. And 
Cham, then comcs the following chuff at the end, which, though not 
taken notice of by the counfel on either fide, 19 yery material in- 
deed upon this occafion. My obje£l in examining it particu- 
larly, was to fee whether it contained any reftridton. The clavfe 
is this : " NotCf this fcheme of partnerfhip is intended to in- 
*' cIodea//Mr. Dadlejs prefent and future pra£)ice and appoint- 
^* ments, fuch zs agencies^ navigaiion-cierk^ &c. : But not to extend 
'< to any public office or place, which may at any future time be 
<* given to cither Df the parties." The only refliriAion therefore 
, is that ; or more properly fpeaking, it is the only exception to 
this general partnerfliip. 

Thus the partnerfliip commences, without waiting for articles; 
and from that time, the bufmefs was carried on in partnerihip. 
One branch of that bufinefs was conveyancing. Incident to con^ 
veyanctng is the receiving ^ money to place out upoii fecuritiet. 
Receiving it from the lender to advance to the borrower, and a£l- 
ing for both parties refpefiively. From that the profit arifes ; 
not from procuration money^ but from the money lying in their 
hands before it is placed out ; and when placed oiHy from the 
charges and fees for drawing and engroffing the conveyances. 

The fadts then arc ftiorAy thefe ; — The plaintiff Willett, want- 
ing to place out a fum of 500 /. applies to the office without mak- 
ing any diftinftion between the two partners. The firft fum he 
advances is 180/. This he pays to Chambers who gives a general 
receipt for it, not exprcffing it to be for Dadley, or for what or 
whofe ufe; but making himfelf accountable for the amount on 
demand. He receives it therefore as thcprincipalf not as the agent 
of Dadley : And it is admitted he knew the ufe, by placing it out 
upon the fecurity for which it was put into his hands. The 
next fum,. which was 300/. is paid by the plaintiff to DaJ/ey, 
who receives it exadly in the fame manner as Chambers did the 
former fum, as principal^ and gives a receipt for it, not as for 
fo much money to be placed out, but as the fum for wliich he 
was to be accountable. The two fums together come within 
20 /. of what was wanted upon the fecurity.— Afterwards the 
bill for conveyancing is brought in« Hughes being the original 
mortgagor, if he had not been a fidlitious perfon, and had 
wanted a further fum of money upon the affignment, he (houU 
have paid the expencc of conveyancing. But the bill is brought 

in 
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in, to the plaintiff, and made out ** debtor to Chambers and 177& 
«* Dadley.** Chambers receives the money, and gives a receipt fot ■ 

k. In that tranfadion therefore, he is clearly confidered «i tf ^^kt 
partner^ and the tranfaftion itfelf as a parinerjhip iranfaBkn. c«am. 
If DtMtf had received procoration money, and that kind of 
<kaling had been excepted out of the articles ; or, if feparate ac* 
counts bad been kept of the money got by thefe tranra£^ionSy 
and it had all been fet down to the profits of Dadlej only, it might 
have varied the cafe : And Mr. Juftice AJbhurft^ who tried th6 
caufe, woald have been very glad to have given a dire£lion in fa- 
Tour of the defendant. He fufFers by the rafcality of a man who 
had a very good chara&er. I am very forry for the defendant ; 
but updn this evidence I cannot fay, but that it is a parinerjhip 
franfaffum. 

Mr. Newnhfltn informed the court, that the bill included other 
bttfinefs as well as the particular tranfadlion of the mortgage. 

Lord Mansfield fai<I, that proves nothing, but that in gene- 
ral they were partners in the fees of conveyancing. 

Per Cur. Rule for a new trial difcharged. 



Power verfus Wells. 
Idem verfus Eundem. 



Same day » 



T TPON (hewing caufe againft a new trial, in the above caufes, if money 
^ Mr. Juftice AJhhurJi^ before whom they were tried, re- ^l\^^\^ 
ported as follows: exchange fcr 

Thcjirjl was an a£tion for money had and received ^ brought to horfe w^- 
recover a fum of twenty-one pounds paid by the plaintiff upon ^^■^•'^"^* 
the exchange of a mare of his, for a horfe of the defendant; ««/Wat 
which the defendant warranted to be found ; but which was iJionfor"* 
clearly proved to be unfound at the time. Immediately upon ^'[^ ^ 
difcovering that the horfe was unfound, the plaintiff feni it back, is not a^»« 
together with a letter by a perfon who put the letter and halter {^JJ^*^^ 
into the defendant's hands in the defendant's yard, but he re- m(y.— Nor 
fufed to take them. The perfon at the fame time demanded the ue ibr tbT 
twenty guineas and the plaintiff's marc given in exchange ; but *^/' ^^^"* 
the defendant faid he had fold her, that he would have nothing becaure the' 
to do with the perfon fcnt by the plaintiff, and turned him out ^Tf/ci^ ** 
•f his yard. Upon wliich the plaintiff brought both the above 
a£lions. 

The 
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Tht/ecofid was^an aQion of trover for the mare : Both caufd 
ftood for trial in. the paper together. As to the firft, an ob« 
jeAion was made at the trial to the form of the afitioo, and I 
was very doubtful how far it was maintainable. But it was 
agreed that I (hould fum it up to tlie jury, and if they (houU 
be of opinion with the plaintiff upon the fads provedi then^ in- 
ftead of making a fpecial cafe, it fliould be put in the form of a 
motion for a new trial. The jury found for the plaintiflF. As 
to the fecond aflion, it was agreed that a verdift (hould be taken 
for the plaintiff upon the evidence given in the fir ft caufc^ but 
with liberty to move for a new trial ; and it was underftood be* 
tween the parties^ that the defendant (hould be entitled to the 
fame redrefs in both caufes, in cafe the opinion of the court 
(hould be in lus favour, as if the whole had been ftated in the 
form of a cafe. 

Upon (hewing caufe, the queftion was. Whether the above 
aflions were rightly conceived ? or, Whether the plaintiff (houU 
not have brought a fpecial a£lion on the cafe ? Mr. Wheler for 
the plaintiff. Mr. Newnbam for the defendant. 

The court were of opinion that both a£lions were mifconceivei. 
ifty The aAion for money had and received^ with no other county 
was an improper adion to try the ivarrantj'*. 2d, The aAioa 
oi trover could not be maintained, becaufe the property was tran^ 
/erred by th^ exchange.^ Accotdinglj a nonfuit was ordered to 
be entered up in both caufes. 

• Vide Stuart v. fff^Ikins, Dougl. Rep. i8. and note the differenee between a coini 
Cor money had and received inly, and ao adlon of ajj'umpjit to try the warrsMtj. 



ruejjay, , Cooke vcrfus Booth. 

May ^(n\\, -^ 

^. dcmifed TTHIS was a cafe out of Chancery for the opinion of this 
thf iiv« ^°"^^> Hating in fubftance as follows : That Robert Booths 

of the fdid bv indenture, demifcd certain premifes to one Otho Coohe^ for the 

^. and ' ^ . 

of (7. and D.> and covenanted, that if the faid jB., his heirs» d^e, fhould be noinded at the 
deceafe of the faid B» C and D., or any of them, to furrender the faid demife, and take a 
a«w ieafti and thereby add a new life to the then two in being, in lieu of tlie fife k> dyinfy 
chat then he the faid A» his bcirsy Sec, upon payment for every life ib to be added, in lieu of 
the life of every cf them (o dying, would grant a new Icafe for tne lives of the t%in peribns naoMd 
in the former Icafe, and of fuch other pe*fon as the faid B., his heirs, fee. (bould appoint in 
lieu of the perjon named in the preceding leafe, as the fame fliould refptffivdy die, mder At 
Jmme rent and covenants — There had been Juceefftve renewals from tjie time of a former 
icafe granted by the anccAor of A» ; and in eacbf a like covenant for rtnewal. Held that 
^. and his aoccftors had, by their rum aiih conftmd this to be a covenant for fk.ferpttwd n* 
mewal* 

livet 
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liTCsof the faid Otbo Cooity Elizabeth Ccoie^ and Robert Cooke \ ^^^Z. 
and the faid Robert Booth thereby covenanted as follows \ '*that 



M 



" if the faid Otho Cooke, his heirs and affigns, (hall be minded, at ^Zfil 
" the deceafe of the faid O. C, E. C. and R. C. or any ofthem^ to Boot*. 
•* furrender this prefcnt indenture, and take anew leafe of the 
•* faid premifes, and thereby add one new life to the then two in-, 
being, in lieu of the lifefo dying ; that then the faid R. B. his heirs, 
*• isfc. upon rcqacft, on fuch furrender of the leafe then in being, 
** and upon payment of one broad piece of gold of twenty-two 
•* (hillings value, or twenty-two (hillings in filver, to the faid 
^ R. B. hid heirs, Wr. for every life fo to be added in lieu of 
•* the life of every of them fo dying, and at the proper cofts of 
** the faid Otho^ without demanding any further fine for the 
^ fame, (hall and will grant and execute unto the faid Otho Cooie, 
•* his heirs, is^c. a new leafe, for the lives of the tilh perfonf 
^* named in the former leafe as (hall be then living, atkd • of fuch 
*' other per/on^ as the faid Otho Cooke, his heirs or afligns, (hall 
^ nominate and appoint, in lieu of the perfoii named in the pre- 
'* ceding leafe, as the fame (hall refpe£lively happen to die, un* 
** der the beforenientioned annual rent, and the fame covenants 
" therein contained.** — This leafe bore date the 22d of December 
'749> and there had been fuccefjive renewals containing the 
fame claufe of renewal^ from the time of a former leafe, grant- 
ed by the anceftor of the faid Robert Booth, bearing date the 
3d of Auguft 1688, down to the date of the leafe in queftion : 
v/z. A renewal by the faid Robert Booth in the year 1725 ; ano- 
ther on the 9th of November 1746 ; another on the ift of Fe^ 
truary 1748, which was granted to the faid Otho upon the fame 
lives as the leafe in quedion ^ and then the prefent leafe was 
granted. — In January 17731 the {did Otho Cooke died \ where- 
upon the plaintiff, his widow, and Robert Cooke, his eldeil fon, 
(fince deceafed,) became entitled, as devifees under the will of 
the faid Otho, to the leafehold premifes for their joint lives. 
Shortly after, a new leafe, in precifely the fame terms as the leafe 
of the 22d of December 1749, was tendered to the defendant 
to execute for the lives of the faid Elizabeth and Robert Cooke^ 
and alfo for the life of James Cooke : But the defendant refufed 
to execute it. Soon after, Robert Cooke, another life named in 
the faid leafe of 1 749, died: whereupon, another indenture in the 
like words, except that the name of Mary Cooke was inferted 
ioftead of Robert Cooke, was tendered to the defendant, who re- 
fufed to execute it, becaufe it contained a covenant for renewal 



Cooke 



821 EASTER TERM 18 George III. B. R. 

1778. ^^ ^^ death of Jamu and Mary Cooie^ who were not any of 
the lives named in the; originalieafe of 1749 : But he was willing 
"g,* to renew, op the death of E/izateih Codke, for the lives of the faid 

Booth, y^m^and Mary, and for fqch other perfon as the reprefencativei 
of Otbo fhould nominate, in lieu of the faid Elizdiethf and for 
the life of the longed liver of them the faid James and Mary^ 
and fuch other perfon fo nominated, on payment of twenty-tw» 
fiiillings, and fubje£t to the rents and covenants in the original 
le^fe ; but not to renew any farther. The queftion was, Whe^ 
ther the leafe fo tendered* or offered to be executed by the de- 
fendant John Gore Boothy be an execution of the covenant in the 
faid Icafe, dated the 22d oi December 1749 ? 

Mr. Wilfitt for the plaintiff dated the queftion to be. Whether 
ihe defendant, as detifce of Robert Booth the Icffor, was bound 
to add any covenant for renewal after the death of Mary Coole? 
or in other words, Whether this were a covenant for a perpetud 
renewals And he contended it vvas^ In Ireland fuch covenants 
are frequent : And the cafe of Bridges verfqs Hitchcock^ Dom* 
Pr$c. 15th June 17 15, and Furnival v. Crewe, 3 jfti. 83. 
ihew that fuch a covenant is not illegal in England. The quef« 
tion then is, Whether theleiTor has or has not made fuch a co- 
venant? As to that, he certainly has covenanted, that the fame 
covenants as were in the old leafe (hould be inferred in the new 
leafe. It cannot therefore be prefumej, that the covenant for 
renewal was not in the contemplation of the parties : And if 
it was, it is clear they muft have intended it to be general, qr 
it would have been redrained. But it is clear from the terips 
of the covenant, that it was intended to be general : For it is 
not confined to the lives named in the original leafe of 1749 ; 
but the words are, " that he will grant a new leafe for the lives 
** of the two perfons named in the former leafe, and of fuch othir 
•* perfon as fliall be nominated in liau of the life named in the 
^' preceding leafe, as the fame ftiall refpecllvely d'te^ under the 
^^ fame covenants. He cited the cafes of Bridges verfus Hitchcock • 
<* and Furnival verfus Crewe, beforementioned ; and concluded 

• The demife in that cafe was of a mill ; and the covenant as follows : ** That 
«• if the leflee, his executors, &c ftiould before the expiration of the term be 
« minded to renew, then upon application, &c. the Icffor, his heirs or aill^iis, 
** (hould grant fuch furtiier leate as (hould by the k(ree, hi« executors, (^c. bt 
** 6cfntd, ivl/beut any fne to 6e demanded therefore, and under the/dwr rtmtiamda* 
«< yenantg oaly, as in this leafe." J^idc this cafe, BrvwnU ^ari, Caf vol, i. f, ^z%» 

» 

Witlj 
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With hoping that the court would incline in favour of the 1778* 
plaintiflF. • 

Mr. Arden contra^ contended, that the covenant could not ^t^^ 
be extended further than an agreement to renew upon the death Booth. 
of each of the three lives named in the leafe of December 22djf 
1 749* He agreed fuch a covenant was not in itfelf illegal : 
But it was eflc^ntial that there (hould be a mutuality of advan-* 
tage ; whereas, here all the advantage was on the fide of the < 

leflee. He faid, the cafes of Briigts vcrfus Hitchcock and Fur^' 
nival YtrfMs Crewe^ were diftinguiOiable from the prefent) and 
the latter indeed rather in favour of the defendant; for there 
the determination of Lord Hardwlcke was grounded upon the 
words ** and fo to continue renewing, Wr. from time to timeJ* 
Here, the words are not fo general : Befides the covenants on 
the part of the Icflee in the original leafe are totally inconfiftent 
with a perpetual right to renew j for fome of them are, that 
he will leave certain things on the premifes. He cited Hyde 
verfus Skynner, 2 P. Jf^ms. 196. to (hew, that the court in 
general would lean againft perpetual leafes : And Ruffkt v. 
Parwin, ift July 1767, coram Lord Camden, where the demife 
was " for 99 years, or three lives, if they (hould fo long live.** 
The leffor covenanted, that he would, upon the death of either 
of the parties, add a new life, upon payment of 150 /. if one 
only (hould die ; 500 /. if two, and 1,100 /. if all three died, at 
and under the /ike rents and covenants. Lord Camden held, that 

r 

the lefTor was under no obligation to renew for more than three 
lives, and that the covenant of renewal need not be inferted. 

Lord Mansfield. —The queftion in all thefc cafes is. Whether 
** under thc/ame rents and covenants** (hall be conftrued indufive 
or exc/ufive of the claufe of renewal. And arguments drawn 
from every part of the agreement are material. Here, the par- 
ties themfelves have put the con(lru£tion upon it : for there have 
been frequent renewals, and in all of them the covenant of re- 
newal has been uniformly repeated* How then (ball the court 
fay the contrary f 

WjLLEs Ju (lice.— The a£l of the parties fcems to difference 
this cafe from all the cafes cited. Here, there have been four 
or (ive renewals, all in the fame terms. I do not think other- 
wife, that Fur nival vcvtixs Creive would be a fufficient author 
rity alone to determine this cafe 1 becaufe there, the additional 
words << and fo to continue renewing,/rom time to timf^ were infert- 

<< edf'* But the C9jk of Bridges verfus Hitchcock is very much tbc 

Pd ;t fame 
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1 778. fimc as this. For there, the words were, ** under JLhe fame 
** rents and covenants," and no other words. I cannot fay that 



COOKK 



Hfirlug 



rfu^ in this country thii kind of leafe ihould be much favoarcdi 



|)ooTB« though the induceipcnt for granting them in Ireland may be a 
very good one, 

Asfl(HURST Juflice.— I think this is a very hard cafe on the part 
of the leflbr, and there does not feem any mutuality as in the 
cafes of improvement of lands. But as there have been four 
fuccefltve renewals, the leflbr himfelf has put his own conn 
ftru£lion upon the covenant : and therefore is bound by it* 

BuLLER Juftice. — ^I think the cafe of Bridges verfus Hitchcock 
decides this : In that cafe, both the Houfe of Lords and the 
Exchequer determined, that the words, " under tie fanu rtnti 
^^ and covenants'* in the new leafe ^ contained a perpetual cove* 
pant to renew. So here, I think they muft be ^onfirued to meaq 
» like covenant to renew. 

Afterwards, on Saturday , May 30th, in this term, the court 
0rtified in thefe words : ** We are 9f opinion^ that a like cove« 
^ nant foi; renewal, ought to be inferted in the new leale } 
^< confequently, that the leafe offered to be executed by thp 
^ defendant. Join Gore BSotk^ is not an execution of the cok* 
ii yenant in the Ipife, dated the 2 2d day of jPec^ber 174$%*' 



$aturi/ay, Martin v^r/u^ O'Hara, 

Mfay 30. 

^ftcmJ T^HIS was ^ rule to (hew caufe why an exoneretur (hould 
r^^T^" "^^ ^^ entered on the bail-piece, the defendant having bc- 

hankrupt, come bankrupt fince the caufe of a£tion, and obtained his certi^ 
5^rrf un- fic^^^- '^^^ defendant, in July 1775, carried on the trade of a 
dcr which linen draper, and lived in London. In March 17761, he became 
obtained hit bankrupt, and was refufed his certificate ; before which bank- 
^w-if Whe*^ ruptcy the caufe of a£kion arofe, The defendant then went to 
a bankrupt Brj/lol, where he entered into partnerfhip with one James Wright^ 
"ntidtd% a dealer in checfe ; and half a year after, became bankrupt again, 
hisdif- Under this fecond commiffion, which was taken out at Brifiolt 
need Jie be ^nd which the creditors in London knew nothing of, he obtained 
tT'^Z'i his certificate. 

by his ba4 • 

the court " Mr. Wallace^ who Oiewed caufe, argued, that the bankrupt 
frft \nflj^e, not haviHg obtained his certificate under the firft commiffion, 
ordtran^- the wholc proceedings Under the fecond, were void. Coofe- 
ljp7ntcicd - quc^tly the certificate could be no>ar to the a£tioa. 

ontbebail- ' ' Iq JJ-' 

piece. ^ ^ *^ - 
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Mr. Dunning contra, contended, that if the fecond coni- 1778 -. 
tniflion were irregular, the only mode of defeating it was by ■ ■ '^ 
application to the GreUt Seal to fupcrfede it. But that there Martih 
\vas nothing in the flatdtes againd bankrupts which prevented a O'HmA. 
perfon from having the fdll benefit of his certificate, howevtr 
irregular the proceedings might bcj as long as they contintked in 
Force : And that this was not the proper mode to try whether 
they were legal or not. 

Lord Mansfield.— This is art application to the equitable ja- 
rifdlAion of this court. Formerly the method Was, for the bail 
h> furrehder the defendant, and then for him to apply to be 
difcharged.upon an affidavit^ dating the fa^ of his having be- 
come bankrupt fince the caufe of a^ion arofe, and obtained t 
certificate of his 'conformity to the commifTiiin. But of late^ 
where a bankrupt ii clearly entitled to hiii difcharge, the courts 
\o avoid circuity, have ordered art exoneretur to be entered ort 
the bail-piece, without the forrn of a regular furrender of the 
bankrupt by his bail. — Here it is clear that the bankrupt him* 
felf would not have been entitled to his difcharge, if furrendered : 
ftnd the bail can nevet be in a better fituation than the principal; 
An uncenificated bankrupt is incapable of trading or contracting 
for his own benefits All the property he acquires, belongs to his 
creditors. If he cannot trade for hiknfelf, he cannot be the 
obje£i of a fecond cbmmiilio'n. a. The proceedings in this cafe 
Under the iaft commiffion are manifeftly a grofs fraud and con* 
trivance, oh the face of them; The defendant, a tinen-draper 
in-Londoft, after being a bankrupt there, goes to Brijloly changed 
his trade, and enters into partnerfhip with a xheeft-mongn \ and 
within ^x months after, breaks again. A fecond commiflion: is 
taken out ; not in L^ion, where his former creditor^ would 
have heard of it, but at Brijioi^ where it might be condu£ted 
Vithout their knowledge : And under this commiflion he obtains 
his certificate. The whole prbcetding i^ a grofs fraud. Eveii 
fuppofing the creditors uiider the firft commifiibn had been in* 
formed of this^ and had been inclined to prove their debts 
tinder it, they could not have done fo; Therefore, difcharge 
the rule^ 

BOLLER Juftlcc.— I tike it to be pcrfcdlly clearj that ^fecond 
tommiilion cannot be taken out againft an untertificaied bank^ 
hipt ; an<i for this reafon : It would be entirely idle and nuga<* 
ioryi Becaufe all his effdCts belong to his creditors undet the 
firft : And I take this to have been determined in tlie cafe of t 
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1778. lightermah^ where the aflignees under the firft commiffion «* 

. covered a lighter, built by the bankrupt, (being Uncertificated,} 

^^^rVs^ a^ter zfccond commiffidn fued out •. 

O'HAtA. Per Cur. Rule difcharged. 

^ KitU Evans Tcrrus Aiatuty fupra, 569. but no mention it there made •£ 1 
Jinnd commiifiom 



^*« ^* Avery ver/us Hoqle. 

fendantufcd gun to kill and deftroy the game. Plea not guilty: and 

lf^^gJ/i7 ifl«« thereon. At the trial before Mr. Jufticc GouU, on the 
Htlandde* Northern Circuit, an obieflion was taken to the declaration, be- 

Jlroy the "' 

^am. Held caufe it dated only, that the defendant ufed a gun, king an 

vefjia'^ ^"i*"^ '^ ^^^ ^"^ d^^^ ^^^ g^^h without averring that he u/ed 
^^r*, if \ifor thedeftruBion of the game : Mr. Juftice Gof/A/ Ihought the 
aXfW^" objcftion was on the record \ therefore, proceeded to try the 
«'"''•*'''•-" caufe, and the jury found a verdi£k for the plaintiff. 
will cure Mr. Arden^ on Thurfdaj^ May 6th, in this Term, moved in 

h^i^i*Zl\ ^^^^ of judgment, upon the ground above mentioned; and cited 
not aid a the Cafe of Rex yct[\xs Hunt f Pafcb* 15 Geo. 2* B' ^* ^^^ 
xhtgjc^^^ V. Gardiner^ 2 Str. 1,090. 

the action Mr. fFallace and Mr. Bolton now (hewed caufe, and infilled, 
that this being after trial, the objcftion was cured by the verdift. 
In cffeS, however, the offence was fufEciently charged. For if 
the words, *' being an engine," were read, as they ought to be, 
in a parenthefts^ the reft would be an exprefs averment, ** that 
•* the gun was ufed to deflroy the gam^" The cafes of Rex v. 
Hunt, Eajl, 15 Geo* T^.B.R. and Rex v. Gardiner^ 2 Str. 1,090. 
Andrews, 255, 5. C cited in fupport of the motion, were cafes 
of convicfions. The latter was held bad, becaufe the defend* 
ant was convifted of keeping only, not of uftng :. And the_^- 
irnr was given up nvithout argument. But admitting it had been 
argued, a convitSlion and declaration are very different. In 
Bluet v% Needs y Comyns^ 522. it was exprefsly held to be maf- 
ter of evidence for the jury. Whether a gun is an engine to kill 
and deftroy the game ? and here the jury have pronounced 
it fo. The rule in criminal as well as in civil cafes is, 
that a verdift will fupply whatever muft of neccffity be 
given in evidence. To this purpofc they cited Alfton verfus 
Bufcough^ Carth. 304. znd Frfderici y. Lookup ^ 4 Burr. 2,048. 

The 



HOOLS* 



EASTER TERM iS Gsorce III. B. R. 826 

*rhe latter was an aAion qui tafn, for treble the value of 1778. 
inoney won at play, brought by the plaintifF, on behalf of . ■ ■* 
himfclf and the poor of the parijh of Covent Garden ; and the nftrjui 
cffchce was charged only, at Wejltmnjler aforefaidy without 
fpecifying any parifh : And after verdi£^ for the plaintifF 
was adjudged good. Here^ the objeftion is after verdi£t } and 
therefore cured. 

Mr. Arden^ contra^ in fupport of the rule, contended, that 
where a declaration does not contain a fufficirnt charge, 
verdiB will not help it % and here no offence is charged. 
All the precedents agree, that the deJlruElion of the game 
muft be referred to the ufe^ and not to the enginer And 
there is no difference as to the fenfe of the words, whether 
they are contained in a declaration or a conviction. In 
Buxenden y. Sharp, 2 Salk, 662. which was an a£lion for 
keeping a vicious bull, the fdenter being omitted in the 
declaration, was held naught after verdid. In Reafon v. Lifle^ 
Comyns, 576. the judgment was arrefted, becaufe it was only 
charged in the declaration th^it the defendant ufed a dog to 
kill game, without (hewing that it was any of the dogs de^ 
/cri&ed by the aEl. And in Hooker v. Wilkes y 2 Str. 1,126. it v/as 
decided, that this being a penal (latute, could not be extended 
by implication. Upon thefc authorities, he prayed the rule might 
be made abfolute. 

Lotd MANSFiELt). — The cafe of Rex v. Hunt was given up 
without argument. — What pafled at the trial in this cafe is mate- 
rial ; and (hews the true di(lin£kion. No obje£lion was made at 
Nift Prius'^ that the evidence did not prove the offence 5 but the 
obje£lion was, that the of]ence«was not charged in the de. 
deration with fufficient certainty. The judge anfwered, that 
the objection, if founded at all, appeared on the record^ and 
therefore he would try the caufe according to that con- 
llruftion which conditutes the offence. It has been very 
truly faid, that a verdi£b will not mend the matter, where 
the gift of the a£kion is not laid in the declaration. But it 
will cure ambiguity. Here, according to one method of 
pointing the fentence, putting a comma after the word *< en« 
*« gine," the offence is fuiEciently charged ; for it will then 
ftand thus : *< That the defendant ufed a gun being an en- 
« gine for the deftru£lion of the game*" And there is no 
charge in the declaration but according to that con(lru£tion. 
This differs widely from the cafe of a conviction j for there, 
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1778* P^^^ nicety is required. The court muft fee that the oiFence 
is within the jurifdidlion of the judice, and that he has 
purfued his authority. The cafe of Frederick v. Lookup, is 
Tcry ftrong; becaufe there it was abfolutely neceflary that 
the offence fliould be committed in the Parijb^ to entitle the 
plaintiff to recover ; and mufi have been fo proved : After rcrdift 
therefore for the plaintiff, the court held it was cured. So here 
the f^ mu(l have been proved at the trial, or the verdiA could 
not have been found for the plaintiff. It might have been dif- 
ferent, perhaps, if this ambiguity had been affigned as fpccial 
caufe of demurrer. 

Per Cur. Rule for arreting the judgment difchargf d. 
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On the 3d oi June 1778, the Great Seal was delivered to 
Edward Tkurlow, of the Inner Temple, Efq; his Majefty's At- 
torney General, with the ftyle and dignity of Lord Chancellor. 
Upon this occafion he was created a peer^ by the title of Lord 
Thurlow^ Baron of AJhfield, in the county of Suffolk, 

Mr. Wedderburne, Solicitor General to his Majcfty, fucceeded 
Lord Tturlow as Attorney General. — And James Wat/act, Efq; 
one of his Majefty's counfel learned in the law, was appointed 
Solicitor General, in the room of Mr. Wedderburne. 



( «^« ) 
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BoLOGNE vsr/ia Vautrin. ^'W^. 



attor. 



TTHE clerk of the attorney for the defendant in this caufei jj^ 

appeared in court ^tejuft if y as bail for him ; but was reje^ed ^y\ <^*** 

as an improper perfon, upon the principle of the rule of Mich* pcrf>erfon 

14 Geo. 2. ordering ** that no attorney (hall be admitted as baU ^^g^^ 

^ in any a&ion depending in this coujrt.'* ant. 



MicHELL 'oerfus NfiALE et uxor. Z*^^^\ 

'T^HIS was an a^^ion of aflault and battery. The declaration Dedaration 
conGfted oi three counts. In the two firft it was charged, *h*«'lJ«<J»* 
that the deiendantson th( 6th of May I777> and on dtversotber the 6th of 
days and times from and between that day and the commencement ^^^f 
of the plaint, made an afiault, isfc: ajid in the third , that on othtrdayt 
the iaid feveral days and times, or onjome or one of them^ the dc- httJ^^xiM, 
fcndants made an afiault^ lie: The defendants demurred, and af- ^^f '"^ ^^^ 
.figned for fpecial caufe, that the aflault ought to have been ment of the 
charged on a day certain^ and npt with a continuando^ ^"^'» ^W/- 

Mr. Morgan in fupport of the demurrer argued, that the of- ti^; is b<d* 
fence being out fmgle afl, could not be laid with a continuandos 
that no plea but the general iflue could be put in to fuch a de- 
claration ^ and cited Butler verfus Hedges, i Lev. 2io. Gillam 
verfus Clayton, 3 Lev* 93. Brook v. Bijbop, 2 Ld. Raym* 823* 
ft Sali. 639. S.C. Monckton verfus Pajhley, 2 Ld. Raym. 976* 
2 &i/i(. 638. S.C. 

Mr. Bower, contra, for the plaintiff, admitted the Ivfl colint 
could not be fupported \ but as to thc^rfl he faid, there was a 
difference between a continuando, and diverjis diebus et vicibus* 

Here, 
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1778. Here the defendants might have pleaded net guilty as to all did 

"■■*— afiaults but one. and have iuftified as to that one; as in trcfpafs^ 

verfits V^o^^ claufum Jregit^ where a new qffignment may be made 
KiALK. (o one trefpafs, and not guilty pleaded to the reft. Sed per curiam^ 
non allocatur. An affault is one entire individual aB\ and cannot 
be committed at divers timed. Befides, it is knpoHible for z 
defendant upoil fuch a declaration as this, to knOw whether the 
plaintiff means to prove one affault only, or twenty : Therefore 
he cannot be prepared to juftify. 

Pir Cur. Judgment foir the defendants^ 



—JLi 



^"""''5'' Ex parte Brounsall. 

Jun» 27ta. •« 

Anattomey HpHIS was an application to the court to ftrike the defend^ 
^[^^j*^^ ant off the foil of attomies,^ he having been convi£led of 

ftruck off ftealing a guinea \ for which offence he received ientence to be 
thoa^i/he branded .in the hand, and to be confined to the boufe of correc« 

had been |Jqjj ^;,^^ months. 

liand and M.x^ Solicitor General^ who (hewed caufe, ftated^ that the con- 

* imw^on. vidtion, which was the ground-work of the motion^ was at leaft 

ment pur- four Of five years ago : fince which time no mifcondud what- 

ientence, ever could be imputed to the defendant : and he argued, that the 

^ f^*y^ri defendant having received the benefit of clergy and having been 

no mifcon- branded in the hand, it operated as a (latute pardon \ therefore, to 

ed u) himi^" ^^"^P'y ^^^ ^^ application would be to puniih the delcfidarit 

lince.— He a fccond time for the fame offence. He cited Zerle v. WilliamSy 

p.rfon to ^^^* *88* where it was held, " that a clergyman could not bfc 

pradife as tt deprived for a felony, for which he had received fhe benefit of 

anattQrncy. iTr#r-i « «• iif •« 

«* clergy: And Hobart laid, *« that an action would he againft 

'* any perfon for calling him a thief," as was refolved in Cuddington 
y. IVilhinSy Trin. 13 Jac. i*. He cited alfo Sir T. Raym. 370. 
Mr. Le Biunc^ in fupport of the motion, dated, thAt this was 
a profccution by the magiflrates of the county, and not by the 
profecutor of the indidlment for the felony. And that the only * 
objeft of it was to prevent the neighbourhood from receivin'g 
any injury. 

Lord Mansfield. — This application is not in the nature of t 
fccond trial or a new punifhment. But the queflion is, Whe- 
ther, after the condaft of this man, it is proper that he (hould 
continue a member of a profcffion which (hould (land free frorfi 
all fufpicion. Suppofe he had been ajuftice of peace, the con- 

• r.dc tl.Is c'.ff, Ukart^ Sx* 
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V4£lion itfclf would not remove him from the commiirion ; but 1778. 
could there be a doubt that he ought to be Ilruck out of the com- 



mif&on ? As at prefent advifed, I am of opinion, without any Bkock. 
doubt, that the rule (hould be made abfolute. But as it is for *a(-^* 
the dignity of the profelfion that a folemn opinion {hould be 
given, we will take an opportunity of mentioning it to ail the 
judges. — Lord Mansfield on this day faid, " We have confultcd 
all the judges upon this cafe, and they are unanimoufly of 
opinion, that the defendant's having been burnt in the hand, is 
no objedlion to his being (Iruck of the roll And it is on this 
principle ; that he is an unfit perfon to pra£life as an attorney. 
It is not by way of punifhment ; but the court on fuch cafes 
exercife their difcretion, whether a man whom they have for« 
merly admitted, Is a proper perfon to be continued on the roll 
or not. Having been convided of felony, we think the de- 
fendant is not a fit perfon to be an attorney. Therefore let the 
rule be made abfolute." 



Rex vcffus Rowland Phillips. ^^^j 

T TPON an indiftmcnt againft the defendant, at the Lent if .„ officer 
affiles, 2X Exeter f for the county of 2)««/i, 1778, for the <>"«hfini- 

., ^ picfi fervice 

murder of William Collier ^ the jury at the trial before Mr. Baron trtintbe 
Perryn^ found a fpecial verdift, ftating in fubftance as follows : Stth^ST 
•* An order of council for impreffig feamen. A warrant made J'-"'^' of a 
*' in confequence of it to captain Milbank^ commander of his Ma*> der \o bring 
«« jefty's Clip Princefs Royal^ who, by indorfement deputed John ^'*'» ■"** 
" Nafmith^ fourth lieutenant of the Princefs Royal, to execute it. it is only * 
« That fTtlliam Collier, the deccafcd, was a fiOierman: The de- ;'^^^^i*- 
'* fendant was a midfliipman belonging to the Princefs Royal, 
" and on the 25th of September 1777, was fcnt in the brig Hope 
** (a tender) commanded by lieutenant, JVi/w/VA, into Torbay, to 
<< imprefs feamen. That he went froiti the tender into a boat, by 
>< the directions of the lieutenant, to put people on board the fiQi- 
*< ing boats as they returned from fea, who might carry them 
•« under the (tern of the tender that the lieutenant might examine 
** whether they had any protcflions. That he ^^Mi Francis Graham, a 
'< quarter-ma(ler,on board the boat or fmack of the deceafed ; that 
** the fmack at firft made a feint of proceeding towards the tender ; 
*' but inftead of continuing in that courfe, (he afterwards put out 
•* to fea, with the faid Francis Graham on board. That Graham 

'* then 
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*^ then waived his hat, by way of fignal of diftrefs, an3 for afi 
<< fidance : Upon which the defendant went on board another 
<* fi(hing-boat, with the quarter-mafter as his afliftant, armed 
'< with a roufquet and ball, and two cutlafies ; and ga^e cbace to 
** the deceafed for three hours j in the courfc of which timei the 
^* defendant fired fix or feven (hots> at the diftance of a quarter 

or half an hour between each, Jcr the purpofe <f bringing the 

/mack of the deceafed to. That the hallyards of the fmack had 
•* been cut by Francis Graham ^ and that the fmack was in ih^ 
•* aft of lying to. That within the diftance ofjixty yards, thd 
'* defendant fired a mufquet loaded with ball, thefea then run» 
•* ning very high^ ^nAfhot the deceafed on the left fide of his head; 
•* That Francis Graham was at that rime (landing clofc to the 
^* deceafed. That the defendant ^aid, Mf they did not bring 
<^ to, he would fire at the man at the helm ; but if h^ could get 
«< Graham out of, the veflcl, he might go to hell.* That before 
«* the defendant fired the mufket, the mailer of the Indufiry 
*< fiihing-boat defired him not to fire, but the defendant did 
■* fire ; the deceafed fell, and then one John Defent faid, * you 
•* have killed a man :' Upon which the defendant faid, * do yot 
•« think I meant it.' That before the lad firing, ^Jlrnggling wad 
•* feen between Francis Graham and the deceafed, and that there 
•* was an apprehenfion Graham would have been thrown over- 
" board: That aliat and four kludgeons were feen floating on 
<* the fea. That the defendant fired from a mufquet loaded with 
«* ball, as is ufual in the navy^ to bring the fmack of the deceafed toi 
" and to hit the haliyards** 

No counfel appeared on the part of the profecution; 

Mr. Baldwyn for the prifoner argued, tfiat the fails founds 
amounted only to manjlaughter. To conftitute murder^ there muft 
be malice, either exprefs or implied. Lord Coke^ 3 Inft. 47. defines 
murder thus : ^* When a perfon of found memory and difcre- 
•* tion, unlawfully killeth any reafonable creature in being undet 
*« the King's peace, with mdlice aforethought either exprefs or iiw- 
" plied:* And according to Lord Hale^ voli i. 449. ** murder is 
«« killing a man of malice prepenfe** But the unfortunate a£l hcre^ 
has nothing of exprefs or implied malice tiirithin the above defi^ 
liition. There is no appearance of ill-will to the deceafed. The 
firing wad not done in an uncommon manner, or with unufual 
%'eapons. He cited Hawk. PL C. 85. fe^. 50. and Kelyng^ 60. 

Lord Mansfield.— It is impoflible upon this fpccial verdift 
to fay, that tlie defendant is guilty of more than manflaughter^ 

For 
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For it is ezprefsly found, that he fired in the ufual manner to bring 1778* 
yejfels to, and to Hi the hallyards. 



Whereupon, the defendant was immediately arraign^, and v«r/M 
vpon praying the benefit of clergy, Mr. Jufticc WiUes pro- P*?'**-*'** 
flounced the fentence for burning him in the hand, which was 
executed in the face of the court, and he was then difcharged. 



T 



Rees verfus Abbott. ^««/'^, 

Jung 30th# 

HIS was a writ of error from the Common Pleas^ in an Dedantka 
a^ion upon a promiflbry note made by two^ and the adion ^^^^ the dc- 
brcught againfl; the defendant, the now plaintiff in error, 0/7/jr, who another 
let judgment below go by default. The declaration dated, that "^^* ^?^ 
the now piaintiiF in error, ^nd another, made their promiflbry note, by 
noee, by which th^y jointly erfrverally promifed to pay. jliJ^yl^fi. 

Mr. Jf^ood, for the plaintiff in error, objc£lcd, that it was not '«'fj:»'^A/r»« 
Sufficiently charged that he had made any promife to pay the u good. 
note in queftion ; and cited Butler y. Maliffey^ I S/r. 76. and 
Ovingtott V, Neale, 2 Sir. 819. as exprefsly in point. 

Lord Mansfield.— If or is to be underflood in this cafe as a 
eUsjunBive^ who is to eleEly whether the note ihall ht joint or y^- 
veral? Certainly the perfon to whom it is payable. If h^ the 
plaintiff has made his ele£lion. But ^r, in this cafe, is/ynoni" 
mous to and. They both promife that they^ or one of them, fliall 
pay : Then both and each is lidhlc in Jolidum, The nature of the 
tranfa£iion forces this con(tru£tion. It is faid that Judges fliould 
be a/lute in furtherance of right, and the means of recovering it. 
And therefore one is afhamed to fee either hitch or hang upon 
pins or particles, contrary to the true manifeft meaning of the 
contra£i. 

BuLLER} Juftice. — If the note had been a joint note only, not 
a joint and feparate note, the defendant could only have pleaded 
in abatement. It would not have been error. 

Per Cur. Judgment affirmed. 
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I77B. 

— Doe, ex dim. Hanson, verfus Fyldes. 

Jum 30th. y TpoN a rale to (hew caufc why a new trial (hould not ba 
One Jvifcs W granted, the cafe appeared to be as follows : This was an 
#nd Unds cjcflment, brought for an ancient mefluage and tenement and 
Jteft^iugh- certain lands in Prefiwiclcj in the county of Lanca/ler^ which 
ler ^ and formerly belonged to the widow Scolefield^ who had four daugh* 
btrhdjjbr ^crs. At the trial before Mr. Judice GouU^ at the Lent affifes 
mri and ^^ Lancafler^ 1778, it appeared that the widow Scokfieli died a 
fuch iflTue year before the (latute of frauds and perjuries was made ; aad 
dinghtcrJ?. ^J^^^ will, bearing date the 20th of June 1676, after recitng 
andthcifir* that (he was ftifed in fee of the premifes in queftion, (he dc* 
%riv€r[st\d ^*fcd them in the following words : «< It is my will and mind, 
%^^^A^^ " *"^ ^ ^^ hereby give, bequeath, grant, alien, releafe, and con* 
fourtb ^' firmi all and every part of the faid mefluage, tenement, and 

dwghtpr in <c all and every the lands, Wr. thereunto belonging, unto my cU 
cHAtetD « deft daughter, Jlice Scolffield, s^nd the beirs of her iod^ lawfully 
with^jSo/.* " *^ be begotten^r w^ j And for 9»ant of fuch j^,thca to my 
to be levied €1 daughter -rf««^ Scohfield^ and the A«V/ afiirr ^jr lawfully to be 

out of the , « ^ \ ^ , /... f .>- , 1^. • 

ftrft annual *' begotten y2>r «;fr ^ And for want of fuch ijfue^ then to my third 
tTl^'dwT^ *' daughter Margaret Scolefietdi and the heirs of her body for ever:. 
dcd equally ** And for want of fuch iifue, then to my youngeft daughtei^ 
amongftthe „ y^j,v^^ ^nd the heirs of her body for ever-, and for vfani of fuch 
younger « ijp^g^ then to the right heirs of me the faid Alic^ Scolefield^ fay 
An<ftli*at* " ever*, charged and chargeable, notwithftanding, with the full 
the "^«cu- c( ^y,^ Qf fiinejcore pounds^ to be levied and raifed out of ^tfirfi 
rtand/«/f</ " clear annual and ^^^r/j^ iffues andprofts of all and every the faid 
niciruate ** mefluage, tenement, lands, and premifes aforefaid, and after 
and lands cc ^^y deceafe to be equally diftributed amongft my three young- 
vluzl^ihcy " eft daughters, Antte^ Margaret^ and Judith^ as the fame fliaU 
or iheir af- ,c ^e fo raifed, ^c, for and towards their maintenance and better 
have raijtd «* preferment. And it is my will and mmd, that my executory, 
the faid cc hereinafter mentioned, (hall and may (land and be feifed, pof- 
Ufigei until « fefled, and interefted of, and in, all and every the faid mef- 
fhou^d^^ " f"ag^* lands, tenements, ^c, with their appurtenances, from 
paid by the cc and immediately after my deceafe, for fo long a time as until 

faid ^. or , . i « /, r , , r 

bcrhiirs; <* they or their afligns ihall, may, or lawfully might have fully 
d?a^teiyTftcr *' raifedy received, and taken up the aforefaid fum of nlnefcort 
the raifing, <« pounds ^ ovcr and above all cofts and charges, as the fame (ball 

or other 

payment of the faid fum by A. or her heirr , then that A. and her heirs fhould enjoy the Cud mef- 
luage, &c.for tver'y allowing the three younger daughters and a coufin» the ufc of Che kitchc^ 
find the rooms over till they married. Held, that A* tooK only an eftate tail* 

a bo 
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^^ be fo raifed^ to and for the benefit of my faid daughters v^/7;i^i i??^* 
«• M. and 7. equally, or fo long as until the fame fhall or may — — — 
^* DC paid and difcharged by my eldcft daughter ^ Alice Scolefield or ^erftn 
*< her heirs : 2indfrom and after the raifing and receiving or other ^^ «•»«»• 
<< payment of the faid fum of nine fcore pounds by my daughter 
^' Alice Scolejield or her heirs, it is my will and mind, th^t (he and 
•• her heirs (hall have, hold, and enjoy the faid mcfluage, (^c.fir 
.^* ever / only allowing my three youngeft daughters, Anne, Mm 
^* and J, and ray coufin Edmund Scholes, the kitchen and the 
*< rooms over belonging to ir, to have -and dwell in, until they 
^* (hall happen to be married, and no longer/' The ejcftment 
was brought by the leiTor of the plaintiff, as heir of the body of 
/liice ^olejieldy the eldeft daughter, againft the defendant, who * 
was a purchafor or creditor of Alice Scolejield. At the trial, the 
defendant infifted, that under this will, Alice took a fee. It was 
;idmitted, that the nine fcore pounds were paid between the death 
of the teilatrix and the year 1688 ; and in ord^r to (hew that 
|he indention of the wil} was to give Alice a fee, the defendant 
fiffer^d evidence^ that in the year 1^)76, the tcftatrix, having then 
^.Vk eftateyjr three lives in the premifes, purchased the reverfion 
|br 1 20 /. That an eftate for three lives is conlidered as of 
equal value with the reverfion of fuch eftate ; and therefore, the 
full value of (he whole was, at that time, about 240/. The in- 
ference intended to be drawn from this was, that after payment 
^ddiftribution of the 180/. amongd the three younger daugh- 
ters, there would remain only the value of 60 /. for the eldeft. 
Therefore, fuppoGng her to take a fee, (he would have no more 
than her fifters ; but each would take an equal intereft. On the 
pther hand, as the j/r/72^j/ vj/v^ was but 17/. it was impo(fibIe 
theteftatriip f:ould intend the eldeft to be fo long without any 
benefit at all, as (he nece^arily muft be, before the rents and pro- 
mts would aipount to the fum of i^o/. This evidence was re- 
jeSed by Mr Juftice Gould, and a verdi£l was found for the 
plaintiflF, fubjo£l to the opinion of the court upon a motion for x 
new trial, without cofts, on the whole of the cafe. 

This cafe was fpoken to laft term, by Mr. Mansfield, Serjeant 
Walker i Mr. Lee, and Mr. Bolton, for the plaintiff; and by Mr* 
Wallace^ Afr. Dunning, Mr. Davenport, and Mr. WHfin, for the 
defendant. The court took time to confider ; and on the laft 
day of the term I^ord Mansfield faid, that both points of the cafe 
required great attentioq ; therefore or4erdd \% tp ();aa4 in the 
, p»P«r for arg^mcpt this Tcf m, 
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177^. It was now argued by Mr. Leeiox the plaintiff, and Mx.ff^lfifi for 
«^ ■ * the defendant. The fubdancc of the arguments was as follows: 

^erfits ^^- -^^^ ^f'^ dating the wiH, 6id> The two qucftions arc, 

f ¥&»Es. fir ft. Whether Aiia Sco/eficU took an f/late tail or aii^ftate mfff^ 
conCdering the whole of the will together, without regard to any 
foreign ^x/riM/^circumdances ? Secondly^ Whether t\^t court is at 
liberty to regard fach e^trinjic cireuntftances^ as were oflered to be 
proved at the trial, refpe^ing the will* As to the firft pointy be 
contended, that Alice Scolefieid took an eJtaU tail, lihc teftatriXf 
after dating herfelf to be feifed in fee-Ample> deviies to Alia 
Sc^efidld tx^xthly in taiL So far it is clearly an eftate tail. Then 
eomes the charge of nine fcore pounds for the younger daugh- 
ters, and that the executors (hall be feifed till the faid fum AiH 
be raifed or paid. Then that Alice ScoleJiM and her heirs (hall 
enjoy, and that (he and her heirs (hall permit the fiders to have 
the ufe of fome particular rooms.— It is a general rule, that 
when land is jiven, (Charged with m6ncy to be paid out of the an* 
nual profits f that is not a reafon for conftruing the devtfe to ex- 
tend further than the words exprcfs. For CoHier^s cafe, 6 Cp. i6.a. 
reported alfoin Cro. Eliz. 378. (hews, that the only reafon for 
extending the conftrudlion is, becaufe otherwife the devHee may 
lofe by the devife ; and that can only happen where a gnfifiim is 
to be previoujly paid. Freak v. Lea^ 2 Lev. 249. Polkxf. 553. 
S. P. Even the charge of a grofs fum, not payable inerely out 
of the rents and profits, will not make it a fee, if a contrary in- 
tention appears. Bacon v. Hilly Cro. Eliz, 497. But here is no 
charge of a grofs fum, fo as to make it doubtful whether the 
devifee might be a lofer : for this is to be paid out of Acfirfi 
rents and profits. — The word '* heirs" in the latter part of the 
will plainly is meant to give to all her children foccefllxvely, to 
charge the land with a fum of money for the younger, that they 
all, as executors, (hould hold till the money (hould be paid, 
and then, that the elded (hould take, in the manner prefcribed 
in the beginning of the will. In H^ehk v. Herrings z Cr9. 4ij, 
the word ** heirs" was conftrued to mean •' heirs of the body" 
(which had been mentioned before in the will); the limitation 
over being to the tedator's heir at law. Tyte r. Willis, Fmrrefi* 
Rep. I. S. P.— It is a certain and invariable rule, that a will mud 
be condrued in fuch a manner «s that every part of it may ftaod ; 
but if the latter part of this will (hould be condrued to give a 
fce-fimple, it wouH entirely overturn the former part; though 
it does not appear that any new circtKndances occurred to the 
mind of the tedatiix* Th^rcfore^ Alia took #^ aa eftafe taiL 
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As to the point of cyidcpce, he infilled, that the court could 1778. 
ttot go into the circumftanccs of the family in order to make an ■- 

equal divifion, nor receive extrinfic e^tidcnce. He again men- ^^rjus 
tioned Coi/ier*s cafe, where it is faid, '« that the value is imma- *'^*'»'»»* 
•* terial 5" and' tVeliock v. Hammond^ Cro. El, 204. to the fame • 
cfFeft. He alfo relied much on Lord Chenefs cafe, 5 Co. 68. for 
the gerteral principle, " that the con{lru£lion of wills ought to 
** be colleded out of the words of the' will in writing, and not 
•* by any averment out of it." If circumfts^nces out of the will 
are to have ahy weight, it will never be certi'.inly known by the 
parties interefted, by counfcl advifing them, or by purchaferst 
what title can be maintained under it. The cafe of Cole v. Ratv^ 
linfofty I Salk. 234. iliews, that Lord Holt*^ opinion was, that the 
intent of the teftator was to be colleftcd from the words of the 
will, not from extrinfic circumftanccs. To this point alfo, is the 
(^afe of BrCwn v. Selwyuy on appeal, in the Houfe of Lords^ 
from a decree of Lord Talbot. 

This evidence was offered to fliew, that the divifion of her 
property by the teftatrix would be more equal, if this devife 
were to be conltrued a fee. But it is nothing to the court, whe- 
ther the divifion is equal or unequal, prudent or imprudent ; it is 
only material to them, what appears to them to have been the 
will of the teftatrix, not what it ought to have been. Lord jffj- 
con^s diftinclion between ambiguitas laienSf and ambiguitas patens^ 
is a right diftinftion, and ought to be adhered to. As to the cafe 
of Oates ex dim. IVigfallv, Brydcne and others, 3 Burr. 1,895. 
there, it only appears that the value was unneceflarily found. 
Upon thefe grounds, he prayed the rule might be difcharged. 

Mr. Wilforiy for the new trial, began with the point of evi- 
dence 5 for, he faid, if that could be -once eftabliflied in his fa- 
vour, it would manifeftly appear that the teftatrix meant to 
give Alice Scolejield an eftatc in^^^. He hid it down as a general 
rule, that where it appears that a teftator had any particular 
thing or circumftance in contemplation, the court may inform 
themfelves of that circumftance, in order to be as fully ac- 
quainted with it as the teftator was. Now where a teftator 
charges his eftate with the payment of moneyy he has always the 
V2\Mt'\n contemplation ! Therefore, in this cafe, the land being 
charged, its value ought to be enquired into : In Collier's cafe 
it is faid, «' That where the land is only of the value of three 
•« or four pounds a year, and 20 x. or 30 j. only are charged upon 
<< it, there the devife is conftrued to be for life ;*' which fliewg 
Vol. II. Ec that 
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1778. that the value may be enquired into ; and that in a doubtful cafe^ 
it may depend on the value. To this tffcGt are Kerman verfus 



w/w John/on^ Stiles 281 W 293 : and alfo Ivy v. Gilbert, 2 P. fFnu. 13. 
Ftldzs.^ Prec. In Chanc. 523. S. C. — In Lord Cheney\ cafe, though fomc 
fuch do£lrine might have fallen, from the court, as Mr. Let 
mentions, yet the main queftion was diflFercnt from this. In 
fuch a cafe as the prefent, there can be no danger in admitting 
parole evidence ; becaufe the value of an eflate is a thing noto- 
rious, and any impofition in thatrefpe£t might be eafily dete£lcd# 
Lord Holt, in Cole v. Raivliti/Gn, lays down the rule of evidence 
too largely ; befides his opinion was extrajudicially given, and 
the other three Judges diflcnted from it. Parole evidence may 
be given to rebiit an equity. 

Here the court afked Mr. Wilfon, What ufe he meant to make 
.of this evidence ? 

Afifiver. To fliew the eftate was fo fmall, that if it was 
meant to be given in tail only, the eldeft daughter might lofe 
her ptoviGon : For if (he does not pay nine fcore pounds imme- 
diately, (he mud wait till it is paid out of the profits^ which 
would have taken many years. The executors could not have 
raifed the fum by mortgage, as the only means prefcribed are 
out of the firft clear annual profits. The teftatrix at firft in» 
tended to give an eftate tail to all her children fucceflively ; then 
(he feems to have confidercd that the younger were to come in 
for their legacies of money immediately ; and therefore to have 
meant to give the land to the eldeft in fee. The latter devife, 
(confidered in itfelf ), is clearly a devife In fee. The rule, that 
where a doubt atifes on any part of a will. It muft be conftrued 
fo that every part may ftand, is right, where it applies : But 
here is no doubt on the meaning of either claufe ; the difficulty 
lies in the latter chufe being inconfiftent with the former. The 
cafes cited on the other Mt:, where the word " heirs" had bcea 
conftrued to mean heirs in tail, (they having been mentioned 
before,) were fo determined becaufe it appeared in thofc cjifcs 
that the teftator did not know the legal diftindion between the 
word " heirs," and the words " heirs of the body 5'* but in 
this cafe it manifeftly appears that the teftatrix knew that dif- 
tinftion ; and, therefore, if fhe had meant in the latter claufe to 
give an eftate tail, (lie would have ufed the words, " heirs of 
•* the body*' again. ^ 

Mr, Lee in reply.— The doQrine laid down in fupport of the 
rule, tends to fubvert every eftabliflied rule in tlic conftrudion 

IS of 
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of wills. The principle which diftinguiflies between a charge 1778. 
of money to be paid out of the rents and profits, and a grofs ■ 
fum to be paid generally, is thoroughly fettled ; tliough now at- ^^°^^ 
tcmnted to be overturned. Ftldi*. 

Lord Mansfield. — All the cafes, in which the implication 
arifing from the condition of paying money, is admitted, are 
tafes where the queftion was. Whether the dcvifees took an 
cflatc for life or iny!"** r* and not whether they took an ellate in 
tai/y or iny^^. 

Mr. Lee. — As to the argument attempted to be drawn front 
the teflatrix ufing the words, *' heirs of the body," in the for- 
mer part of the will, and not in the latter ; it is an inference 
equally juft, to fuppofc that as (he firft dates hcrfelf to be fcifed 
in fee fimple of the lands, and does not ufe fimilar expreflions 
in the latter claufe in queftion, (he could not mean by that claufe 
to give ail eftatc in fee; if her fuppofcd knowledge of the tech- 
nical expreflions is to be argued from at all. 

Cur. advifare vu\ 

On this day Lord Mansfield^ after dating the cafe, delivered 
the opinion of the court as follows: A motion for a new trial had 
been made upon t^o grounds : Fird, That upon the true con- 
ilniflioh of the words of this will, Alice icolefield took an edate 
In fee fimple, and not an edate tail only, as contended on the 
part of the le^or of the plaintiiT. Secondly, That fuppofing, oit 
the face of the will, the latter cO be the true condruclion, yet, if 
the defendant were let in to prove the value of the edate at the 
time of the devife, fuch proof would vary the condru£lion, and 
therefore, that fuch extrinfic evidence ought to have been ad- 
mitted at the trial. 

As to the Jirflj it is plain that the tedatrix, at the time of 
making her will, had legal afSdance ; but it was fuch aflidance 
ds ferved only to confound, by making her ufe al] the dragnet 
words of conveyancing, without knowing the force of them. 
For die intermixes all the words that belong to grants and deeds. 
After the preamble to her will, flic devifes thus: — Here his 
Lordfliip datfed the will, and proceeded as follows : Now the 
fingle quedion upon the con(Vu£lion of this will is, '^ Whether 
** the words, ♦ heirs of Alice Scolefeld^ thrice repeated rehtivc to 
•* to the redemption of the term vtded in the executors, fliall be 
*^ condrued to refer to the fpecial deCgnation of the heirs, to 
** whom the edate is devifed in the beginning of the iuill\ or to 
*• introduce a nev^ and more general denomination of heir i^ and to 

£ e 2 '< amount 
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i^-yS. ** amcutit to a revocation of the cicprcfs cftatc tail, given in the 
beginning of the wil], with all the remainders over to the three 
" fiilersy and the reverfion hi foe to the teflatrix and her right 



Doc 

Fyldes. «< heirs ?*' It is manifcft that the firil devifc is an cxprcfs cftatc 
tait to each of the four daughters fucceffivcly, and that the tef- 
tatrix meant to charge the firil eflate tail to her eldcft daughter, 
with the fum of 1 80 /. for the immediate benefit of her other three 
daughters : For the dcvife is in thefe words, *• charged and 
" chargeable notwithftanding, Wr." In the fame daufe (he par- 
ticularly exprefTes her intention, that this fum fliould come out 
of the pojpjion^ and not out of the inberitatice : Becaufe it is tQ 
be raifed oui ofthefirjl and clear yearly and annual profits. To cf- 

^ fefluate this intention, (he is advifed to create a term in her ex- 

^ ecutors to receive the rents and profits quoufque. So that there 

are in the cleared words fuccefTive eftates tail, fubjedl to this 
charge; or, if I may ufe the exprefTion, this fum of i8o/. is 
to be raifed previous to any of the eftates tail. If the matter 
had refted there without any other words in the will at all, Alice^ 
or the heirs of her body, would have had a' right to redeem the 
term vefted in the executors; for it was an incumbrance prior 
to their taking pofleflion under the eftate tail. Of courfe, if they 
raifed the money, they would have a right to have the term fur- 
rendered or afljgned. The teftatrix, when (he mentions this pay- 
ment, makes no new dcvife, but only fuppofcs it a thing that may 
happen : For (lie fiiys, ^' That her executors (hall ftand pof- 
" fefied, that is, receive the rents und profits till they or their 
** afligns fliall have raifed this fum ; or for fo long time as till 
^^ Alice Stolefii-'ld ;iYiil ^^r i^^/V/ fliall have difcharged the fame; 
** after vtliich payment, (lie and her heirs (hall enjoy the faid mcf- 
" fuage, i^c, for ever." What is to be paid or difcharged ? A fum 
of money to the three younger fifters. Who is to be hurt if it 
is not paid i Alice ScoUficld and the heirs of her body. Who 
was to pay ? Alice and the heirs of her body : And it is to be 
paid to thofe who would be her heirs if Hie had no ifTue. The 
word " heirsy^ therefore, in this part of the will, is ufed 
in contr«dift:in£lion to the fifters. If the word " heirs" is fo 
nfed in the firft place, it muft be fo ufed in the fcveral other 
places that follow. Nothing is to be implied from the addi- 
tional words ^^ for ever y* becaufe that cxpreflion is repeated 
by the teftatrix in the devife of each of the eftates tail. The 
nature of the provifion affords a ftrong argument, that (he did 
not mean to change the fenfc of the word " heirs" in this part 
t ^ of 
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of the will, and to give Tiftejimple, Becaufe it would be abfurd 1778. 
and nonfenHcil to make a di(lin£tion betwee^i raifing money 



by rents and profits, or by mortgage or falc, or charge on the ^^f^ 
inheritance, where the firft taker has ^y>^^f7//>/f : What does it Fyldh. 
fignify how it is raifed ? But where the pojfejfton and the inherit' 
ance ztt different, a direftion to raifc a fum of money out of the 
rents and profits, is a burthen thrown upon the poiTcdion in 
favour of the inheritance. As where an eftatc is given to A, for 
life, remainder to B. in tail, and a charge is made upon the 
rents and profits, there the eftate of tenant for life goes in eafe 
of the inheritance. The teftatrix here might nbt think of a 
common recovery. She appears to have meant that her family 
eftate, which was but a fmall one, (hould go to her family 
clear and unincumbered. What knowledge (he had, which in- 
duced her to think that -/^//V^ could difcharge this fum of 180/. is 
not apparent, nor is it material : Her obje£l certainly was to have 
the eftate free from it. This feems to us to be the true conftiuc- 
tion of the will upon the face of it^•^ — But at the trial, exirinfic evi^ 
dence was offered to (hew, <* That the eftate in queftion, at the 
*' time of the devife was worth but 240 / •, and if fo, fuppofing 
<^ the eftate to be fold, each davighter would have an equal fhare 
«* (<5o/.) 5 and from thence it is inferred, the teftatrix meant by the 
•* fubfequent devife to give a fee fimple to the eldcft daughter.** 
There is no occafion in this cafe to go into the particular excep- 
tions out of the general rulei, << That a will fliall be conftrued 
<< by what appears upon the face of it, and not upon cireumftances 
•* or matter extrinfic ;" becaufe the extrinfic matter here proves 
nothing at all. It lays indeed a circumftance before the court 
which might have its weight, if the court were called upon to 
make a will for the teftatrix. But that the court cannot do. . 
\ijhe has not made the ftiares equal, the court cannot fay they 
fliall be fo. Who knows what provlfion the eldeft dauj:hter had 
from her father before ? Or who can fay (he had none ? It is plain 
the tejlatrix did not mean that all the daughters fliould take equally^ 
if (he did, Che would either have made no will at all; or have 
dire£ted the eftate to be fold and divided equally amongft them. 
But (he has made an unequal provifion ^ for (he has given lo/. 
more to her daughter Judith than to the reft ; and (he gives the 
youngeft daughters the nine fcore pounds intended for them im- 
mediatelyy and the eldeft nothing till they are paid. The evi- 
dence o6Fered at the trial therefore, does not lay a foundation to 
imply that ultice was to take a fee. It is not in the leaft like the 

E c 3 cafes 
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%TfS* cafes where the court has niferrec^a necefTary implication of sti| 
■ ' * cftatc in fee, from a deyife of lands withojut any words of li- 
^* mitation, where the lands are charged with a jrrofs fum. The 
frLDE§. do£trine in thofe cafes, begun when the modification of ufes wa| 
by way of condition ; and charging a devifce with the payment 
of a grofs fum was looEed upon as a condition, the non-perform- 
ance of. which amounted to a forfeiture of the eftate : The di- 
reflion was to pay a fum of money by way of condition, and the 
heir entered for the condition broken. Where the teftator ufes 
no words of limitation -, there the rule of law in the cafe of 
grants and deeds, that without words of limitation it (hall be 
for life and for life only, takes place. But as in cafe of a will| 
ffihc manifed intent of the teflator is decifive, and need not be 
cxprefTed in any formal wcids, the certainty that the teftator 
muft mean a bounty and benefit to his dcvifee, is Sufficient tq 
fupply the want of a formal limitation. But there never waf 
an inftance of fuch an implication, where an ezprtfs eitate for 
life, or an exprefs eftate tail is given in terms; and herCi it is 
an eftate tail with feveral remainders over. "VVe are therefore 
mianimoufly of opinion, that the eldeft daughter tpok only an 
eftate tail, and that the evidence offered at the trial was totally 
nugatory and irrelevant.— The confequence is, that the rule foj 
a new trial muft be difcharged. 



rru/Mj, Vicars ver/us Haydon, Leflee of Carr,ojl, 

7*6' 3d. in Error. 

After judg- |j^ Michaelmas Term 1762, Cafrol, in the name o{ Haydcn 
ejcament his lefTce, brought an ejeftment in B, i?. in Ireland for 

amrLdthis lands there, and laid the demife to be for 15 years from the 
court 25ih of November 1762. In the fame Term, an injunftion 

the dcclara- was granted by the court of Exchequer in Ireland^ at the in- 
^lonbycn- ftance of Vicar s. On application to the court, Carrol was 

Jarging the o m 

term, tho' permitted at the Summer AlTizes in 1768, to try the cje£t- 
was^em^- J^ent, execution being ftaid till further order \ and the plain- 
ted to ire^ tiff had a verdift. A new trial was moved for and refufed ; 
writof/«- Whereupon Vicars brought a writ of error in this court ^ 
^'^'^m'ed ^^^ ^^ judgment below was affirmed. Carrol proceeding 
to the form* to get poITeffion of the premifes, notwithftanding cxecutica 

cr mittlmuif 

and a new writ of mittimus was awarded to the Judges of S, R, in JrtUudy enclofing the tenor of 

th^iccord fo amepdc<U The whole upon |>aYincnt of coils by the |>arty applying. 
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had been ftaycd by order of the court oi Exchequer in /r/« 1 778. 

landy was, in 1769 prevented from fo doing, by further in- ^ 

junAion ; and dyinji^ in 1770, the injunftion bill was revived ^crfus 

againft his reprefentatives. Jn Michaelmas Term I777,the caufc HAvcar. 

m the court of Exchequer in Ireland was heard, and Vicars^ ^ bill 

.difmifled : But thirteen days before the difrr.iflion of the bill, 

the term in the ejedtmcnt expired. In Eajler Term 1 778* 

which was after the writ of error brought, and before the record 

was remitted, an application was made to the cour( of King^s 

Bench in Ireland^ to amend the record by enlarging the term ; 

whicti was refufed, becaufe the record of the judgment was 

here -, and the court there faid, << they never amended after , 

** a writ of error was brought, and the record fcnt over to Eng» 

f' land. But the application to amend muft be made here." 

The record was afterwards remitted to Jreland. It was then 
moved in this court by Serjeaiit Walker to amend the record^ 
by enlarging the term in the declaration ixomjijieen to twenty 
years. 

Mr. Dunning and Mr. Lane nov (hewed caufe, and objeAed. 
|. That as the record was fent back to Ireland^ this court could 
not amend. Pending an cje£lment the court may enlarge the 
term ; but here the caufe isxletermined^ Therefore it cannot 
be done but by confent : And cited i Salk. 257. as in point. 
They alfo took a di(lin£lion between a motion to enlarge a term 
before it is expijred, and after^ which was the cafe here. For 
that is more properly making a new term. 

Mr. Solicitor General^ and Serjeant Walker^ contra, in fup- 
port of the rule cited Doe verfus Pilkington^ Eajl. 9 Geo. 3. 
4 Burr. 2,447. where the demifc was laid before an entry made 
to avoid a fine, in (lead of being laid after the entry, and it was 
too late to make a new entry : And the declaration was amend- 
ed. Oates V. Shepherd^ 2 Str. 1,272, where the term was^ al- 
tered without confent from five years to ten years : And Roe 
verfus El/is, Eafl. 14 Geo, 3. C.B. where the declaration count- 
ed of a term expired twelve years htefore the a£tion brought, and 
was amended by the writ*. 

lK)rd Mansfield. — You have nottouched upon the only doubt 
I have, which is. Whether, being a record from Ireland, this 
court can amend it ? For though the record is fidlitioufly here, 
|t is not fo in fa£l. 

• VHt Uiir*cafe iincc reported, 1 Blotk. JRtf . 9P4. 

£e^ To 
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^ 1778. To this It was anfwered, that in Bac. Abr. tit. Error, 203. it 

- is faid, ** that when the tranfcript is come fafc from Ireland and 

verfui ** entered on the rolls of this court, it is a perfecl record here.' 

HAYDONi That in JTeiv. 1 18. a precedent was (hewn of a record removed 

from Ireland^ remaining here. And they cir^d MeredUb^s cafe, 

I Fentr. 217. where a judgment given in Ireland vr2LS amended 

by this court. 

Lord Mansfield. — ^Thc Angle doubt is upon the^rw. For 
the record is gone back to the court of Kings Bench ^ in Ireland, 
and the whole of it is fuppofed to be fcnt there. There fort thej 
mud iffue the fubfequent procefs. Upon a writ of error to the 
Houfe of Lords from this court, a tranfcript only goes up: 
And the record is fuppofed to be fent buck again hither 5 and 
if the judgment is affirr ed this court muft fue out exccutioil. 
On a writ of error from the Common Pleas though a tranfcript 
only is removed, this court may award exec»ition. Upon a 
•writ of error from Ir eland ^ in judgment 6f law the record is re- 
moved here J but in fa£l a tranfcript only comes over; and 
when the judgment is affirmed, it is lent back. In the cafe of 
the bill of exceptions*, I had occafion to enquire particularly 
into the form, and had feveral letters f?om Lord Annaly upon 
the fubjc*£l. And it is as I have ilated. When the judgment 
is affirmed, a mandatory writ iffiies from hence to the B^ R*> in 
Irelandi reciting the whole record and proceedings., and com- 
manding them to do execution, by wliich ti«e caufe is rcftored 
to that court. In the ccfe of Sir Thomas BrotigJ?ton f, which 
went from this houfe to the Houfe of^Lords, after the Houfe 
had afiirmed the judgment, it was fuppofed a millake had been 
committed by the Houfe, and it was wiflied to be encjuircd 
into 5 but the record was come back to this court. — If the court 
can do what is afked in this cafe, it ought to be done : It is 
mere niatter of form. We will conddcr of it. 

The next day Lord Mansjield faid. The court had looked 
into the cifes, and that the proper mode of relief wag according 

• Symmcrs ct al. xurjus Rcgem, Juprs, 489. 

f Tlic name of this cafe was St, Johjf v. Bijbop if ff'inten. Mr. JuAict 
Bluckjicne in bis report of this cafe, vol. 2. 933, fays, " A day or two after 
" the judgment was cffirn^.ed, a motion was made in the Houfe of , Lords to re- 
♦* hear the caufc, it being alleged that ih« inajority of the Lords prcfcnt were clear- 
** ly for reverfing the judgment, though by furprife they did not divide the Koufe. 
«' But the faft being not clearly ascertained, and alfo for the danger of fuch 4 
" prctcdcnt, the motion was withdrawn by confcnt." 
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to the following rule, which his Lordfhip pronounced ; " That I'jnZ. 

•< upon payment of the cofts of this application to the plaintiff — 

«« in error (to be taxed by the Mafter) the defendant in error be at ^!^^^** 

^* liberty to amend the record in this caufe, by Ilriking out the Haydok^ 

** word ^^ fifteerC^ in the declaration, and inferting, inftead theric^ 

** of, the word " twenty, ^^ And that ^fuperfedeas iffue, at the 

*' expence of the defendant in error, to the writ of mittimus herc- 

** tofore fent to the Judges of the court 6i Kings Bench in /r^- 

<* land ; and that another writ of mittimus iffue, at the expence 

•* pf the defendant in error, to the Judges of the faid court, 

** enclofing the tenor of the record fo amended." 

N, B. The fuperfedeas was gcnejal, quia improvide ema* 
pavitj without afligning any reafons. 



Gosling verfus Lord Weymouth. ^^^tdf. 

IN debt upon bond by bill the defendant pleaded to the ju- Pctrsmay 

rifdiftion of the court, bccaufe a Peer of the realm can B,K,hy 
only be fued by original writ, and not by bill. — Demurrer and ®"S»naibilL 
joinder in demurrer. 

Mr. Davenport in fupport of the demurrer infided that by 
the flat. 12^13 ^^' 3« C' 3- *" cafe of diffulutiou or proro- 
gation of parliament, or in cafe of adjournment for more than 

fourteen days, the fame procefs was given againft P^crs as againft 
other perfons ; and cited 5oj>v. Lord Byron ^ ^^f^rr's Reports 63- 
Mr. Wood contra^ for the defendant, in fupport of tlie plea 
contended, that the objeft of the ftat. 12 W 13 Wm, 3. r. 3. 
was not to introduce any new procefs againft the Peers of the 
realm, or to extend the jurifdiftion of the court, as againft them, 
further than it went before. That where Peers were meant to 
be included, they were named in the ftatutc % therefore where 
not nameil, they were not meant to be included. That the 

fecond feEiiotty which gives the original bill againft peifons enti- 
tled to privilege, fpeaks only of knights ^ ^urgejfes^ citizens and 
others, having privilege. Therefore it could not extend to per- 
fons of higher rank. — He entered into the hiftory of the aft, and 
faid, feveral amendments were made by the Lords, and parti- 
cularly thai they.ftruck out that part which related to the alter- 
ation of the procefs as againft them * ; and that, as the a^ now 
ftands^ Peers could only be proceeded againft during the times 

t FWirJoumalsof the Houfe of Commons, vol. 13. 567. 

mentioned 
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1778. 

GoftLIIIG 

verJMS 
J-ord VVey. 

MOUTH* 



mentioned in the aft, in the fame manner, as out of time of 
privilege, ^V/^r^ the aft. He faid, he could not find that 
this court was entitled to proceed by bill before tliis ftatutr. 
That neither Lord Coke^ nor Mr. Juftice Blackflone^ took hotice 
of an^ fuch proceeding againft Peers. And it was clear that 
before the ftarute, members of the Houfe of Commons could not 
have been fued by bill. It would be ftrange therefore if Peers 
could. 

Lord MANSFiELD.-^-The note I have of the cafe of Say r. Lord 
Bjron is as follows : ** Mith. 26 Geo, 2. B, 72. Mr. L» Robin/on 
^< moved (upon an affidavit that the plaintiff had fued out two 
•* writs of diftringasy whereupon the flierifi^ had levied 40 /. and 
*< 4 d, and that no bill was filed,) for a rule to (hew caufe, why the 
** faid two writs (hould not be quaihed, and the money levied 
** thereon be reftored. He objefted that a Peer ought not to be 
f* fued by bill, but by original writ ; And that the ftat. 12 y 13 
•' Wm. 3. r. 3. does not make any variation in the proceedings 
^* againft Peers ^ but refpefts, in this particular, commonen 
^* only. — Mr. Stonve (hewed caufe, and the rule was Enlarged.— 
** Upon (hewing caufe at a further day, the court declared that 
** there were many precedents of aftions againft Peers of parlia* 
^* ment for many years before the ftatute of Wm, 3. as certified 
" by the Mafter, and Mr. Day the clerk of the rules : And faid, 
" why could not the court fupport its ancient jurifdiftion, as 
" well as the court of Exchequer \\q\A jihTL zs debitor domini regis ^ 
** And the court in that cafe dlfcharged the rule." This is an au- 
thority in point. The original bill was the common law procefs. 
Per Cur. Juiigment quod defettdens refpondeat oujlcr^ 
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If the de- 
fendant's 
attorney 
who is a 
fubftrioing 
witncfa to 
an agree- 
ment upon 
which the 
|>laintiff 
brings his 
ejcflmtnt, 
nfufc 10 
give tvi- 
drncc of his 
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Do£ cx dim, Jui^p verfus Andrews. 

^~ HIS was an application for an attachment againft ^b/'/r- 
fon the attorney for the defendant in this caufe, for a con- 
tempt, in refufing to give evidence, upon being ferved with 
a fubpterin ticket in court at the trial. John/on was a fub- 
fcribing witncfs to an agreement, under which the cjeflment 
wns brought j and in confequence of his refufal to give evidence 
of his atteftation, ifjc, the plaintiff was nonfuited. The rca- 
fon he afngned was^ that being the defendant's attorney, he 

attcftntion, &c. upon fervlcc of ^fubfaena upon him in court for that ^.izpo^it 
out vi which the rcccrd iiTues will grant an attAcl»mcm agaiuil fcim, 

as 
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was rjot bound to give evidence to the prejudice of his client, 1778. 
On fhewiftg caufe againft the attachment, an affidavit on the - 

part of John/on was read, dating, that feven tickets had before \o^Xi 
been annexed to ihis/uhpaenay whereas there ought to be only Aii»»»w^t 
four perfons' names to one fubpmna^ and that no oath wa$ 
tendered to him. 

^x, Morgan and Mr. Lade (hewed caufe. Mr. Dunning iv^ 
fupport of the rule. 

Lord Mansfield.-t-I think the attorney's original mifbeha- 
viour is aggravated by his prcfent defence. By attefting an in* 
ftrument, a man pledges himfelf to give evidence of it, when« 
ever he is called upon. Here, the attorney Ivas prefent in 
court, and refufes from corrupt motives avowed by himfelf* 
That he was attorney to the other fide, is no reafon for breaking 
his engagement with the plaintiflF. An attorliey has no privU 
Jege to refufe to give evidence of collateral facts. I have known 
an attorney obliged to prove his client's having fworn and figned 
the anfwer upon which he was indifted for perjury, I think 
Mr. Serjeant Sayer^ who tried the caufe, would have been war* 
ranted in committing this man ; but he has taken the more 
prudent method of leaving the matter to this court. As to any 
irregularity in the fubpoenoy none appears upon the affidavit ; 
therefore, let the rule be made abfolute* 

N. B, John/on then undertook to pay all the cofts of the non- 
fuit, and of the application. Upon which the court ordered^ 
that on payment of them, the rule ihould be difcharged, other* 
vvifcj the attachment to ifTue. 
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A. 

ABATEMENT. 

1. T F the court has not a general ju- 
X rifdiCtion of the fubjed matter, 
the defendant mud plead to the ju- 
rifdidlion^and cannot take advantage 
of it on the general iffue. Moftyn v. 
Fahrigas. Page 172 

2. In every plea tothejurifdifiiony ano- 
ther jurifdidion mull be flated. Ihid. 

Ibid. 

ACCEPTANCE. ACCEPTOR. 

1. If the drawee of a bill of exchange, 
fays, *' he <annot accept it, tillftores 
" ar§ paid for,** it is an undertakhig 
to accept nuhen the ilores art paid for. 
Pier/on vertas Dunhp. S7*«4» 5 

2. It is a rule amongll merchants, that 
a mere engagement to the dra*wer of 
a bill, is no engagement to the bolder 
of it; and therefore, not 0/ it/elf ^m 
acceptance. Ikid, 572, 3 

3. But if fuch engagement be accom- 
panied with fuch circumftances, as 
niay induce a third perfon to take the 
bill by indorfement, it may amount 
to an acceptance. Ibid, 574 

4. There may be a conditional as well 
as an abfolute acceptance. Ibid. 

Ibid. 
Fide Bill of Exchange, No. i. 

ACCEPTANCE of RENT. 

Vide Covenant, No. 7- Rkitt, 
No. 3» 4, LsAiiy No. i. 



I ACCOMPLICE, 

I . In cafes not within the ftatutei , an 
accomplice fully and fairly difdofing 
the guilt of himfelf and companions^ 
and admitted a witnefs, and giving 
evidence, ought not to be profccuted 
for that offence, nor perhaps for any 
other of the fame kind accidentally 
omitted by hiin. By all the Judges 
in Mrs. Rudd*% cafe at the Otd-Bai'^ 

Uy, Sept. IJ7S' ^^i^339 

a. But if profecuted, he cannot plead 
this in bar, or avail himfelf of it on 
his trial ; but may apply to the court 
to put off* the trial, that he may ap- 
ply for a pardon. Ibid* 
Vide Bail, No. 4, 5. Pardon, No. 
i> 2. 

ACT of Bankruptcy. 
/^fVf IIankruft, No. 6. ii. 17. i8« 



ACTION. 

1 . For money bad and reeei*ued does not 
lie againft an excife oiHcer to recover 
back an overpayment. IVhitbread v. 
Brookfbank. * 69 

2. If an adion be brought agunft n 
Judge of record for an ad done in his 
judicial capacity, he may fkad ihut 
he did it as Judge of record, ztidibat 
will be a (u&cicnx J ufiif cation : and (q 
may a Judge of a court in a fweign 
country under the dominion of the 
crown. Moftyn v. Fabrigat. 

172. 
3. AU 
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3. ^U adions oiatran/ttory nature, that I 13. Where an aftionis brought In con* 



arife ahrnul, m^y be laid as happen- 
ing in an Englijb county. Ibid, 

Page 177 

4. ^dlion for money bad and recei^ved,^ 
]ies by the true owner ot money or 
notesf againft a third perfon^ into 
whoTe hands they have come mold 

fide ; provided their identity can be 

' traced and ajcertained, Clarke v. Sbee 

et aL 197. 2C.0 

5, Adion lies for goods fold abroad ^ 
which are prohibited here, if the de- 
livery of them be complete abroad ; 
ibougK the vendor may know, they 
are to be rnn into England, Holman 
£sr al. V. John/on. 341 

6* Secus^ if 'he ^vendor were to deliver 
the goods in England ; or if they were 
only to be paid 'or, in cafe the vendee 
Ihoiild focceed in landing them. Ibid, 

344» 5 
f* ASlo per/waits moritur cum perfind^ 

is % maxim not generally ^ much Icfs 

UHsvtr/aily true. Humbly v. Trott, 

8i Di(Kn6Uon between penal actions and 
criminal 3L&.ioM, Atcbefon v. Everitt. 

391 

9. An aftion does not lie againft an 
audlioneer for felling a horfe at the 
highefl price bid for him, contrary to 
the owner's exprcfs direftionc, not 
to lethim go under a larger fuo) nam- 
ed, — Secus, if the owner had dircd- 
ed the au£lioncer to/et the hcrfe up 
at fuch a particular price and not 
lower. Bex*iAfellv. Chriftie. 391; 

10. Action for money had and received 
does not lie to recover back money 
paid for the releafe of cattle diflrained 
damage fea/ant^ though the dijlrefs 
were ^wrongful, Lindon v. Hooper, 

ti. But, in cafe of goods taken in ex- 
gcution and fold under a warrant of 
diftrefs, under a conviSion ; if the 
convidHon is quajbed, the owner may 
wave the tort, and bring an adion 
for money had and received. Fel- 
tham V. Terry, cited iq Ibid 419. 

12. So, where goods are taken in exe- 
cution which are not the property of 
the perfons againft whom execution 
is taken out ; the owner may luave 
the tre/pa/Sf and bring his adHon for 
the amount of the money which the 
good« fold for. IHd. Ibid* 



fequence of a right liquidated hf 
means of a (lature, the ftatute is the 
only ground of adlioD. Rann v. Green. 

Page 476 

1 4* An aflion on the cafe^ is the proper 
remedy for 2, fraud upon the toU of a 
market. Blaktf v. Din/dale. 6O4, 5 

15. Does not lie again fl the Pofi-mafiei^ 
general, for the value of a bank note 
llolen by one of the^r/rr/ of the poft- 
ofiice, out of a letter delivered into 
the office. Whitfield v. Lord U 
De/pencer. 754 

Vidg AuxjUT lit. 

ADJUDICATION. 

I . Upon an a£l of parliaitient giving a 
fpecial. authority to feflions for ttie 
compuliive difpofal of property, the 
' adjudicati'^n of the fellions mull fol- 
low precifely the provi/ioos of the 
aft. Rex V. Croke, 30 

ADMINISTRATION and ADMI- 
MINISTKATOR. 

A creditor, as well as the next of kin, 
has a right to fue upon anadminiftra- 
tion bond, in the name of the Arch- 
biftop, or ordinary. Arcbhijhop of 
Canterbury v, Hou/e* 140 

Vide ExBCUTOR. 

AFFIDAVIT. 

It is not a fufficient cbjedlion to ao 
affidavit, that the party who makes 
it was ccnv idled of perjury, unlets 
fuch convldlicn was followed by a 
judgment. Z.«v. Gan/eL 3 

Fide Bail, No. 6. Trovbr, No. 4. 

AGENT. 

1. Concerning the duty of an agent in 
infuring, and what is or is not neg- 
ligence in him. Moore v. Mourgue* 

2. If money be mifpaid to an agent, 
and he has paid it over, he is not 
liable in an adlion by the perfon who 
mifpaid it. Buller v. Harri/bu. 

56S 

3. But if before he has paid the money 
to his principal, the perfon correds 
the miftake, the agent cannoc after- 
wards pay it over withoot making 
himfelfliiblt* IM. Ibid^ 

4. AaA 
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4, And if there was no new credit, no 
»£eeptanceof new bills, no frcfh good? 
bougnt, OT money advanced for his 
principal, the merely pafling it in at 

F^igt 568 

fijt AsjuwFsiT. No. 10, 11, II 
OwK£Kt and Master, No. 1,3,3. 

AGREEMENT. 

jl. by agreement in wriiirp anflamp- 
td, articles with B. to grant him a 
leafe for 11 yean. B. hat poffeflion 
iS ytar«, without any leafe being 
demanded or tendered. This agree- 
ment 19 a'gODil defence to an ejett- 
ment brought by J. Weakly tx dim. 
Tiat. Suekmll. 473 

AMENDMENT. 

1, Replication amended after verdifV 
by inferiing the words '' and the de- 
" feodant doe* fo likemfe" ai tlic 
end of the replication ini^ead o! 
"ifc." Sayiry. Peicik. 407 

2, Trefpafs and falJe ir^prifaniii^n: 
a!;ain!l liuo; cm only found £ui!iy ; 
vvrii of error in the name of ho-.h : 
The court amended it by ftrikiTig 
cut the name of the dafendani, for 
whom a vcrdifl was given be!o« ■ 
Virelfl»\tA Smith v.Rafatl. _ 4 = 5 

3, After judgment in ejcilme/ii In_/;(- 
lanJ aJ^rauJ'xn the court of A7/:j" 
Bench in England, the declaration wr- 
enundtdhy inlargiiglhr lirrn, ihoug 
the record had been rrmii ltd ;q ta 
Kins'' Bmch in IrelaoJ. The couri 
iffucd a writ of fuptrftdcai to the 
former miliimut, and alJb a new writ 
of mittimus tnclofing the tenor of tiie 
record fo amended. The whole ai 
the expcncc of the party applying. 
I'icari V. Haydtn. i^t. 844 



APPORTIONMENT. 
/'/AInsukance. 

.APPROVER, 
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Ra\ 



i mode of approve. 
R^dd, , Pagi 33S 



ARREST. 



ANNUITY. 

A bond for the payment of an annu- 
ity for attrmi/yiari is within thi 
flat. 7 G. 1 . f . 3 1 i though not %\vei 
by ihe bankrupt for goods fold, t3c 
in the couife of hi> trade, Pattifa 
V. Banktt. 510 



1. A bailiffineieeution ofniy«//nifc/S 
may break open the door of a fodget't 
eipartment, having firft gained peace- 
able entrance at the outer door of the 
houfe. Lii V. Ganjel. 1 

I. Whether the court will difcharge « 
perfon illcgaUy anclted, i) matter 
of di/irciitin. and feema to depend 
on the behaviour of the patiy apply- 
ing. Itid. 9 
3 An arieft mart bebyaii/i«r»/7of the 
bailiff, but he need not be the baaJ 
that arreft", nor ia fight, nor viitbim 
any precij'e diftanee of the defendant j 
but he mult be employed upaa that 
bufinefs. Blaicbv. Jrcier. 65 
^. A bankrupt came ffora//o//ii»i/ with 
intitt t-J I'urrender on the /ertj-Jitgmd 
day, bu:, hearing his time was ra- 
iaigid, vciblved nai to furrender till 
tiiLi enlarged day i in the mean time 
he wft? arrclkd, and the court held 
he l|-.r.a'.J not be dilcharged : For 
till adl.a!i^iXl<:r.ier, the flat. 5 Gtn. 2. 
meant only to proteS a bankrupt, 
whiia he ingoing to make fuch fur- 
rtni^rr. Ktityca v. Sokmsn. Ij6 
7„-'f Evidence, No. 3,4, S- 

ARREST sfjudgmtHt. 
Fide Jl-cdment, No. 3,4. 
ASSAULT. 

r>jiDEtLAR,AT10N, No. 3. 

ASSETS. ' 

/-/A Assumpsit, No. 4, S- Execu- 
TOft, No. z, 3. 4. 

ASSIGNEES iif Bankrupt,. 
I. [n ajfsmffii Egainll the vendee tS 
goods (old by the bankrupt efitf the 
commiffion, they need not name 
themfelvei affi^no '" '*>« declara- 
tion. Ste»', if on a conuaft madeby 
1 bank- 
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a bankrupt before the commiflion. 
E<van5 et al.y. Mann, Page 569 

2. And if there was an adlual treaty be- 
tween them and the defendant, rela- 
tive to the matter in litigation, it 
feems they need not prove the trading, 
bankruptcy, i^c. ; for'the adion is 
founded on an a^lual contrad, and 
they may Ttcovcr/ut^jure, IhU, 570 

Fide Bankrupt, No. 12. Part. 
ME&84 No. 1. 3. 

ASSUMPSIT. 

1. Apromife by the defendant himfclf 
CO pay debt and cods awarded by a 
jodgroent, is no ground on which to 
raife an affumpfit, for it is turning a 
judgment debt into a fimple coniraQ 
debt. Aliter^ if fuch undertaking 
bad been by a third perfon, in confe- 
qnence of foch forbearance. Amony- 
mous. 128 

3. A farel proniife by A, to pay for 
goods fold ioB.fif B. did not pay for 
tbem, though made before delivery 
of the goods, is a collateral undertak- 
ing within xht ft atute of frauds. Jones 
V. Cooper. 227 

^,Secus, if the defendant had faid, 
•' deliver the goods and I will fee 
** tbem paid for.'' Ibid, 228,9 

4. Affumpfit lies upon a promife by an 
executor, to pay a legacy in confider- 
ation oiajfets, Atkins ^ Uxor v. Hill, 

284 

5. Alfo S. P. deter Alined in Hwwkes 
iff Uxor V. launders. 289 

6. Where a man is under a legal or 
equitable obligation to pay, the law 
implies a promife. A fortiori, 2l legal 
or equitable duty is a fufhcicnt con> 
(Ideration for an adlual promife. Jbid. 

290 

7. So any ffior^/ obligation to pay is 
a fufHcient confideration. Jbid, 294 

8. If a redlor give A, B, a certificiite 
to the bifhop, and thereby appoint 
him curate of his church, promifmg 
to allow him a falary of fo much, and 
tocontinuehim in the office tillo'.hcr- 
wife provided of fome ecclefiallical 
preferment, unlefs lawfully removed, 
for aoy fault ; the curate, though 
difcharged by the reftor, may main- 
tain affumpfit for his falary, not hav- 
ing been provided with any ccdefiaf- 



tical preferment, or lawfully remove 
ed for any fiiult. Martyn v. Hind, 

^^g* 437 

9. A. in confideration of f^. 10 /. 7 ^. 

received of B, undertakes in writing 
to be anfwerable for the due payment 
of G. H. 's note to the order of thd 
faid B, payable in ^\'t months. Af- 
terwards, and before the note was 
doe. A, became a bankrupt. H. 
did noi pay the note when it became 
due. It was held that ^.'s ucder^^ 
taking was collateral only ; and there- 
fore it reded in contingency at the time 
of A**% commiflion. Confequently 
it could i^ot'be proved under iu Ex 
parte Admy, 460 

10. If luoney be paid by miflake to an 
agent, and placed by him to the ac* 
count of his principal, but not paid 
over, affumpfit for money-had, l5c. to 
the ufe of the perfon who has paid it, 
will lie again ll the agent. The mere 
pajfingfucb money in account % or making 
reft, without new credit given, freih 
bills accepted, or further fum ad- 
vanced for the principal in coofequence 
of it, is not equivalent to a payment 
over. Buller v. Harrifcn, 565 

11. Affumpfit \\t^ againft the oovffrr; of 
a (hip for necejfariej furnllhed for it by 
order of the mafter, though the matter 
be lejfee of the (hip, for a term of 
years; under covenants, that he (hall 
have ihcfole management, and employ 
her for his own fclc benefits ifc. and 
that he fhall repair her at his own fole 
co/l ; and though fuch neceifaries 
were furniflied without the knowledge 
of the owners, or without their bting 
known to the perfon who fuppFied 
them. Rich v. Cce, 636 

t2. But if the perfon lupplying fuch ne- 
cefi'aries (No. 11) had notice of the 
contrail between the owners and 
matter, there might be ground to fay, 
he meant to abfolve the owners. Ihid, 

1 3 . Affumpfit for money hud and rcceinjtd 
will not lie to recover back tuinttings 
paid by the lottery 'Office- keeper or infur- 
/r of lottery tickets, to tUc infured, in 
confequence of having inlured his 
tickets, contrary to the ilatute. 
Browning v. Morf'is. 790 

14. But fuch aOion (No. ^13.) will lie 
to rccQvcr the prcfflioms of xnfurance 

paid 
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Eitd E^ the infunJ lo the lottcTjr-office- 
eeper Bra-unani v. Marrii. P. 791 
1$. Jffumfffii far vnoMj htd and receiv- 
ed will not lie to recover an txw- 
iiioMt dnaind. JtfisHt v. Bncit, 

793 

16. 5. P. decided la Plumii v. Cmrlir, 
cited liiJim. See alTo 1 16 

17. Id in ftfiion for imiiif haJ amd n- 
ciivtd, neither party i) allowed to 
entrap the other io ftrm. Stivtii/aa 
». Mftimr. 807 

it. An afiion for uui»j bdJ tout rttriv- 
f^ if MT a prtftr aflion to try a luar- 
rtmty. Pnvtrw. if^illi. ■ 818 

yid* AcTiOK, No. 1,4, $,6.9,10, 
It, IS. AciNT, No. >,]. Bank- 
rupt, No. 16. Owmiti and 
Maitix, No. ir>> 3> 

ASSURANCE. ASSURED. 
ASSURER. 



ATTACHMENT, 

t. Oiw ID CDllody npon u atuehmeai 
for Don- piyment of cofts nnder ftat. 
tiitml. kMdr.t. 11. ( 1^. may 
Be dircharged nnder the lonjs' ati. 
jt Gn. 2. e. iS. f 13. Rt* v. Suit). 
136 

S. Ao totacbmna for non-piyment of 
coAi. i* in the nature of an uttcaiimi 
inaavi/foit. liiJ. 137 

Fidr ATToaniY, No. 3. Awako. 
CoapOKATioKt No, 6. 

ATTORNEY. 

if an attorney be emviStd olftluij, ihi; 
coannW^riitbiMtf lit roil, thuugb 
he hat been burnt la the hand, and 
fuffered iroprironment, pariuant to 
bii fentcnce. Becaufe be is an unfit 

Erfoo to prtCtifc ai an attorney. 
! fMTtt Bnnm/sU. 819 

f. An attorney u oot friviUpd £rom 
' firing evioence of oitMtrtd USa, 
T>m T. dadrtvt: 846 

]. Tbetefore, where the defendant') 
Mtorney* who wu a witoef* to an 
agrceiaeat npon which the plaintiff 
brooght Ui ejeflment, refofed t 
gire evidence of bit aiteftation, i£t 
npoo bdng ferred in cooR with a 
JilftruM for tlut parpofe* the couii 
Vofc< II. 



ofB.R. out of which the record iT- 
foed, granted an itiachment againft 
him. Dm v. Jndrtvit. Pugt 846 
4.Hemay be obliged to prove his cAnr** 
baviog/uwv aid figntd an anfiuMr, 
upon which the latter ii indiOtd for 
ftrywy. Ibid. UU. 

r/yf PaKTMIKI, No, 5. WAtRAKT 

^ ATTOamr. 

AVERMENT. 
fidt LtaiL. No. I. {. Pi.iA«tHa» 
No. a, 

AUTHORITY. 

1. Where, by a ftatate, a fpedal atitho* 
rity i( delegated n> parucalarperfonta 
affeAing the property of indiTtdpUt. 
it muft be ftriSly purfued, and miift 
appear b> be fo apoa the face of thdr 
proceeding!, Rix v. Cralu, s6 

mt NoTici. No. I, 2. 

AWARD. 
I. A motion to fet afidc an awtrdf maft 
be made before the /^ day of tlM 
next term after fiich award it pab-. 
liihed. Oiherwife it ii too Ute* and 
an attatbmtmt for oon-perfiMinaBGe of 
it may ifltie. Frtamt v. Pimrngtr. 25 



1. TT7HERE the plaindff might 
W hive had judgment a^inft 
theoriginil defendant, bail below ar« 
liable tor the whole dtk and cofia. 
OrlMv.fixeent. fX 

a. A defendant who hai been faperfca* 
ed for want of being charged la exe- 
cation within two terma alter jad^ 
mem, cmiaal be held \o/ftciia Uil 
in an aQion bronght upon fuch jodg. 
ment i but he may be tbmrgtd m m»> . 
tati»t after judgment obtained 
in tbe>>rM/ aOion. Blaitdfwd v. 
fMt. 7» 

3, A defendant, whobwhid jodg*ent 
agunll him in an aCtion for Icia than 
10/. cannot be held loj^at imt Im 
a frelh t&iao, either npon the judg- 
ment, or on » promile to p^ th» 
Ff d«bt 
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^ebt and cofts amflrunting to more 
thin that fooi. ' Anonvmous, Pagt 1 28 
4. An accomplice, who> in a cafe not 
within the (Utuies, is* under the prac- 
tice allowed^ admitted by the judices 
of peace as a witnefs, and is after- 
wards profecuted, has only a claim 
' to the mercy of the crown* founded 
od in exprefs of implied promife of 
the magiflrate, on a condition to be 
performed : And it dep^ds on his 
condad in fully and fairly difclonrig 
-the joint guilt of himfelf aini his com- 
panions* whether the court will ad- 
mit him to bail, that he may apply 
for a pardon. Rex v. kudd. 331 

5« Wherever an accomplice has a right 
to a pardon (which he may have* 1. 
by approrement ; a* by virtue of the 
'Ibtutes of 10 ^ II Will. 3. and flat. 
5 Jnn. €. 4.— and 3. by royal procla- 
fiiatjon} the court will bail him that 
Be may apply for it* So alfo they 
willy if he has only an equitable claim 
to a recommendation for mercy* gain- 
ed by being admitted evidence for the 
crown "under the fraSice allowed. 334 
64 An affidairit in trover *' chat the de- 
fendants have pofleiTed themfelves 
of divers goods belonging to the 
plaintiff, and have refufed to de- 
liver them up; and that they or 
*♦ Jbme of them have converted chem* 
•« ^f." is fufficicnt to hold them to 
fpecial bail. Charter v. Jacques. 529 
7. If by the defendant's negled the bail- 
bond becomes forfeited* the notice 
(to (lay proceedings on the bail. bond) 
ihbuld be, that he will put in* and 
perfeS bail on fuch a da/. And in 
that cafe* the plaintiiF may oppofe the 
bail in court* without its being a 
nva'uer of the bail-bond. Boldero v. 
Gray. 769 

8* It IS 'a ground for rejedling a perfon 
as bail* that he is clerk to the de- 
fendant's attorney. Bologne v. Vau- 
irin. 828. 

^iW^ Bankrupt* No. 30. 

BANKRUPT. 

I. A certificate difcharges a bankrupt 
from a debt accruing before the com- 
miiCon, tho' judgment be not obtain- 
ed till afer the certifcatt allowed. 
MoMtefewer v. Coates, z^ 
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2. An uncerfifcmted bankrupt tAtf be 
a wicnefs to dimim/b^ but not to in- 
creafe the fund : Therefore* Iq an ac- 
tion between a man unconneded with 
him (who was plaintiflF) and a cre- 
ditor of his (who was defendant) the 
bankrupt may be admitted to prove 
that the goods in queftion were de- 
livered to bis ttfe and upon his credit 
only* and not to ihe ufe* or upon the 
credit of the defendaau Butler v. 
Cooke. Page 70 

3 • So in an a£iion by aiSgnees ftr money 
due to the bankrupt'a eftate, the 
bankrupt may be a witnefs for the 
defendant ; but not for the affignees* 
unlefft he give a releafe* and has got 
his certificate. Leutgden et al. v. 
Walker^ cited. ^ Ibid. 

4. A trader, in tentemplation of ab- 
fconding* indofes certain bills to F. 
a particular creditor* faying* he has 
the honour to (hew him that prefer- 
ence« which he conceives is his dar. 
This is done without the privity of 
F. and followed by an a£l of bank- 
ruptcy* before the notes could be 
delivered. The ejential motive being 
to give ^preferences and the mGL in* 
complete, it is void, though in ^vo«f 
of a very meritorious creditor. /Azr- 
man v.FiJhar. 117 

5. But a payment made by a trader in 
the ordinary courfe of dealings or enfor" 
ced by legal procefs, though but the 
evening before his bankruptcy* it 
good. Ibid. ia3 

6. Though the a£l be complete* yet if 
the fole nK)tive was to give a prefer- 
ence* it (hall be void; and, if by 
deed, is in itfelf an a^ of bankruptcy. 
Linton V. Bartlet. Ibid. 124 

7. But if the preference were only con- 
fequential* the cafe might be differ* 
ent : As if a payment were made* 
or an a£l done* in purfuance of a 
prior agreement. Hid. 125 

8. Thougli the judgment on which a 
bankrupt is in cuf&dy> be fubiequent 
to the commifSon ftMd oat, yet, if 
the caufe ef aSion arofe before the 
bankruptcy* the bankrupt may be 
difcharged by ftatute 12 Gn. 3. c, 47. 

f. 2. and interell and cofts accrued 

fince, arelikewifedifcharged. Bland" 

ford a al, v. Footiy 1 38 

9. The 
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5. The enoBing part oi/eS, 1 1 . flat. 21 I 
*Jizc. I. r. 19. is not reftrained by the 
preamble^ but extends to goods of a 
third perfon, which he has permitted 
the bankrupt to be vapojfejjion of, and 
to fell as bis oivtt, as well as to the 
bankrupt's original fropit^, kept and 
difpofed of by hiai as hit own> after 
having conveyed it to a third perfon. 
Mace V. CadelL Page 232 

10. One who has traded to England ^ 
whether native* denizen, or alien, 
though never arefident trader in Eng- 
land, but coming over here occaiion- 
ally, and committing an a£l of bank- 
ruptcy^ is an obje^ of the bankrupt 
laws. Alexander v. Vaugban, 398 

11. A fraudulent judgment and execu. 
tion, though void againd creditors, is 
not in itf'elf an ad of bankruptcy. 
Claijey et aU v. tiayley. 427 

12. One of three partners in a (hip and 
cargo, the out-6t of which was 4,6 5 S /. 
pays only 410/. in part of his third 
ihare and gives his notes for the re- 
remainder ; but, before they become 
due, is a bankrupt. The other part- 
ners cannot, by voluntarily difcharg- 
ing the notes, (land in his place for the 
(hare of the profits. But the aflignees 
are entitled iazfull tbird, both of the 
profits, and of the value of the Ihip. 
Smitb aflignees of Hague v. De Silva. 

469 

13. A furety of a bond who pays the 
debt a/ter the bankruptcy of his prin- 
cipal, is not barred by the certificate ; 
though the bond was forfeited be/ore 
the bankruptcy. Tajflor v. Mil/s. 

1 4* A bond for an annuity for a term of 
years is within the (Ut. 7 Ge^, i. 
r. 3 1 ; and may therefore be proved 
under the commiffior.-, aa a debt pay- 
able at a future day ; though not 
given in the courfe of trade. Ptuti* 
fon V. Bankes. 540 

15. Stat, 7 Geo. i. (above cited) ex- 
tends to all perfonal fecurities for a 
valuable conlideration, where the 
time of payment is arttdn^ though 
future. Ibid* S43 

t6» A bankrupt may, in confideration 
of a debt due before the bankruptcy, 
and for which the creditor agrees to 
accept no dividend, make fnch cre- 
ditor a fatisfatton for the whole or in 



part, by a new ' undertaking ; and 
ajfumpfit will lie upon fuch undertak- 
ing, Trueman v. Fenton, Page 544 

17. A pretended fale to a creditor though 
of part only of a trader's goods, if 
not in tbe courfe of trade » but merely 
calculated to give a fraudulent prt^ 
fetence and to defeat the equality of 
the bankrupt laws, is void \ though, 
the delivery of the goiods to the cre- 
ditor, and his aiTent to the tranfadtlon 
be compleat before the adt of bank- 
ruptcy. But fuch fale is not in itfelf 
an a^ of bankruptcy, not being by 
deed, Ruft v. Cooper. 629 

i8- No fraudulent tranfaftion which is 
not a deed, is in itfelf an adl of 
bankruptcy. Ibid* 6^^ 

19. But if a creditor be paid in tbe courfi 
ofbufinefs, it is good, notwithfland- 
ing the debtor's knowledge of hia 
own affairs, or hit intention to break : 
Bccaufe fuch preference is got eonm 
fequentially^ not by defign. Ibid. 634 

20* So, where a creditor prefles loc 
payment, and* the debtor makes a 
mortgage of goods, and delivera 
pofTeflion. Ibid. Ibidm 

21. A bond payable by inftallmcpts^ 
given in confideration that the oblltae 
would marry and fettle a fmall eftate 
upon a fervant maid, and alio main- 
tain a badard of the obligor, is with- 
in the flat. 7 Geo, i. r. 31. and may 
be proved under a commiffion of 
bankrupt againft the obligor. Ex 
parte CottrelL 742 

22. Merely drawing bills upon a per- 
fon 's own account, at the expeace of 
paying a quarter per cent, commijpon^ 
befides intereft at 5 /. per cent, for 
their being difcounted, and borrow- 
ing accommodation notes in lieu of hia 
own to the fame amount, will noc 
make a man an objea of the bankrupt 
lanns. Hankey v. ^ones. 745 

23. Drawing and re*drawing may or 
may not amount to a trading in mer* 
chandize* It depends upon circum- 
flances. Ibid. 751 

24. If a perfon in the coirotry draw on 
his banker in London, for the purpofe 
of discharging a particular debt ; and 
dire6i his banker to re- draw upon him 
to tbe fame amount; that alone it 
not a tradbr in merchandize. Ibid. 

^ Ibid. 

fi a 25. fiac 
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35. But where two peribni who ha*e 
large fum> of oiber people'* mODcy 
ID their bands, are in i courfe of 
drawing aod re-drawing upon each 
other ^r the amonnt of fuch rumj, 
tiat ii a trafficking in exchange. 
Hamiij V. Jtatt. Fogi 7; i 

%b. Ai where A. and B. the one a mi- 
liury agent in England, and the other 
in IrtlanJ, drew on each other for the 
■mouDt of 380,000 /. and upwardi, 
thongh neither took commiffion mo- 
aey, yet each hid a vilible profit rioni 
the exchange ; therefore Jic^ draiu- 
i»g and Tt-draviing was held to be a 
trm^tiii^ in ixthaagt. Hid. 75 1 

27. whether a man ii a trader wiihin 
the fereralfiatutetagtioil bankrupts 
ii a qaeflion oilavi, not of/oi?. Uid. 

a8> A fitami comreiffioD taken out, 
/dK^^c^^rwfr, nnder whichabank- 
mpt ha* lut obtained his ctrtifcali, 
uvaid. Martin v. Q'Hara. 823 

39. All the effeda of the bankrupt tak- 
en under foch /icenJ comoiiflion 
(No, 38.) bclraig to the crediion 
Boder the/n?. Uid. Ibid. 

30, Wbtn a bankrupt ii clearly rnti- 
ded to hit difcharge, he needs not 
be fnrrcndcred by hi* bail, The 
court will, in the firR indance, order 
an txoMtrfiur to be entered 00 the 
bail-piece. Uid. 824 

/7«St AaaitT, No. 4. Bond. Pakt- 
Kias, No. 1,2, 3,4. 



B A R R. 

^MlrPLBADlNC. No. 6. 

BARRATRY. 

|. Barratry is every fpecies of frand in 
the mafter or mariners of a fhip, 
by which the owners or freighters 
are injured ; and a deviation, if ow- 
ing to foch fraud, u barratry. There- 
fore, in fuch circomftances. the un. 
derwriters who have infured againll 
barratry, are liable, whether the lofs 
happened daring fuch fraudulent 
voyage, or after. FttUt/t t. Winter. 

3. Situs, if the deviation be with the 

privinrorcaBliwtoi'lheowBen. Uid. 

Hid. 



BARON and FEME. 

I. Re-delivery by y?Mf, after death of 
ittrtn, of a deed executed by her 
whijft under coverture, it tqwivtlinl 
to a una grant, and binds her, with- 
out being re-cxecnted orre-attefied; 
and circuAftances alone tuaj anMOnt 
to fuch re-delivery, though the ori- 
giml deed were a joint deed by /mtm 
and fhne, affeffing her land, and 
no fine levied. Gtedrigbtr. Smtfian. 
Bag* 301 

/'j'AMAlttlAGE, No. 1. 

B I L L 9^ Exeiflitttu 

I. The court out of which a recwd if- 
fues, cannot take cognizance of a bill 
of exceptions tendered at the trial of 
thecaufe. Sjiimtri v. Regtm. jor 

z. But ifa fpecial verdid be fbond in 
thefamecaufe, (No. i.)apoDwhicb 
the court below pronounces jndg. 
tnenti if that judgment be right, 
though they likewile proceed to bear 
and determine upon the tnllofex- 
cepiioRi, that alone is not a gronad 
for a coort of error to reverfe the 
judgment. Itid. joa — 4 

B 1 L L e^ Exchange. 

I, If the iW«r/;rora bill ofexchange, 
who has received inavy till ajjigitti 
to the dranatt, as a fccurity to him 
(theindorfee) tiiUhe bill of exchange 
is eacepied, depofit fuch navy bill 
with the drawee, and the drawee 
rective the money upon ii, he {the 
drawee) it anfwerable for the a. 
mount in an aHitnfar mantj had tuid 
rteeived, though be may have done 
nothing that amounts to an accept- 
ance ot the bill of exchange. Pitr- 
fin V. Dunlaf. cti 

^/AAccEfTAKCE, No. 1,3,3. 

B 1 L L >/ Middhfix. 

I, By the general rule andcoorfeof 

the King's Btnch. the bill filed is the 

commencement of the fuit. F^tr 

V. BtnMtr. 4;4 

3. Pteri may be foed bjr biQ. Ctfiing 

V. Lord Wijnumb. 844 

r;A ViasiCTj No. 2. 

B0,Nj7. 
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BOND, 

It is a good cbnfideration for a bond, 
that the obligee will marry and fettle 
a fmall eftate on a fervant maid, and 
maintain a baflard which the obligor 
had by her ; and if the obligor be- 
come bankrupt, the bond, may be 
prored under hit commiffion. Ex 
parte Coitrell, Page 742 

FUe Bankrupt, No. 13, I4. 21. 
Insolvent Debtor, No. 2. 

BOUNTY. 

The price of barley at the port where 
it is exported, is the rule by which 
to regulate the boont]^ on the export- 
ation of ftrong'heer ; and not the 
average price of barley throughout 
the kingdom. Wbitbreads. Brook/- 
tank* 66 

BY-LAW. 

I. A by-law by the mayor and com- 
mon council of Exeter, that no but- 
■'cher or other perfon (hould, within 
the walls of the faid city, ilaughter 
any beafl under pain to forfeit cer- 
uin penalties therein fpecified, is 
goodj being not a refiraint of trade, 
but only a regulation of it : And 
other inhabitancs are bound as well 
as the members of the corporation. 
Pierce v. Bartram^ 270 



F 



■ C. 

C ANCELLIN G. 

WE Rbvocationj No. i. 
WiLL« No. i« 2. 



CASE. 



f^/Vr Action, No. 14. Assumpsit. 
Corporation, No. 4. 

CERTAINTY. 

I, There are three kiodi of etrtaintles, 
1. Certaimty to a certain intent in 
gentral* tk Cntaintj to i commn 



intent. 3 . Certainty to a certain in^ 

tent in e'uery particular^ Rex t. 

Home. Page 682 

2. The loft la rejeSed \m\\ cafes, as 

pariaking of too mtich/ubtletj : The 

/econd'\% Aifficient in defence : And the 

Jirft is required in a cbargt or aecn- 

fation. Ihid* Uid^r 

CERTIFICATE* 

I • A certificate by a redor to the bifiiopj 
appointing A, i?. curate of his charch, 
pronuiing to allow him a fatary, and 
to continue him in the office till pre- 
ferred or removed, k^c* is no CMtraft 
with the biil\op, but merely infann* 
ation to him of a matter of fa£b. The 
contradt is with i\kt curate* Martytt 
V. Hind, 443 

2. If the bi(hop ordain fuch curate qa 
the above title, it is a licence within 
the intent and meamng of the canoa 
law. Ibid. Ihid% 

/7i/r Bankrupt, No. 1, 2« 

CERTIORARI* 

1. No certiorari lies on ftat. 30 Ge9. 
2. r. 24. Rexy, Smitb. 24 

2. It lies on the fart of the profeeutin to 
remove an indidment on flat, 13 
Geo. J. c, 'jZ, fed. 24. for a nuifaoce 
in a highway, before traverfe or judg- 
ment thereupon. Rex *u* Inhabi- 
tantf of Bodenbam. 78 

3. It does not lie to remove an india* 
mcx^i^fOT feknjt Uom Uich^s Hall^ 
without theconfentofthe profecotor. 
Rex^ V. Ducbefs of Kingfton. 283 

4. It $es to remove ^prefentmtnt in a 
cottiit leet. Rix v. RoupelL 458 

'CHARTER. 

Where! the words of a charter are 
doubtful, the ufage under it is of 
great force, in explaining the mean^ 
ing. Rexy»Fario^ 250 

Fide Presumption, No. 1, 2. Li* 
mitation. No. 2* 

CODICIL. 
Fidi Will, No. 6. 



Ff 3 



COL* 
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COLLEGE. 
%■ I«iepeiident meinben are mere 

boarders, and have no corporate 

right), nor can appeal w the viruor 

StK r, Griat/mi if al. Pagt } I g 

S. If a cotiege do not exceed iheir 

jarifdifliod, the King'i coarti hate 

no cognizance { and expulfion Ji i 

tnaiter tauteXy of their own }iir\i 
■ diflion. liiJ. 37; 

/7a> EviDENci, N0.6. ViaiTOi, 

CONSTABLE. 

|. ODewhoigarjAuifwiihina private 
leet, within a hundred, 19 not there- 
fore tximpi from ferving the oiKce t>i 
conllaUe of the bDndred. Rex v. 

X. And a cuflom to eleft fuch a one 
conftable it good. /W. 7W. 

CONSTRUCTION. 

^ADbbd. Devise. Fbawd. Pow. 
ea. 4. Statutji, Wpaos. 

CONTINGENCY. 

An indance of a contingency, with a 

double ifgeSt, SelJruitt v. Karvtr. 



CONTRACT. 
}, A contra^, though not prohibited 
by pofitive Iew, nor adjudged illegal 
by precedent, may neitnhelefs be 
void.ifagalnd principle* of morality 
or found pclicy. Jontt v. Rondel. 

». There are two forts of prohibitions 
in rrfpea of cortraasi ift, Topro- 
tcft weak or ncccflitous men from 
bfing over- reached ; And here the 
rule, in pari dthat fgnar ^ tmiditie 
defendrtttis, does not hold, idly, 
Prohibitions founded upon reafons ot 
public policy I there the above rule 
doen hold. Ciarkt v. Shtttt al. 300 
Thisdodtine (No.a.) ewmplified. 
Sr'iumiig V, Merrif. jpj 

CONVICTION, I 

|. Proof of having f,/Bjtd u iovjl,. 
ffjij np^ waitiaptn eoaviflion (and 



confeqacDt imprifonment) as aa 
idle and drfordcrly perftin. Rai ». 
Ciarit. Pagi jj 

a. A COtiviQion on ftat 6 Gee, t.r.^i. 
/i3. I. mull arcertain che'f^/, orit 
ii ;W; Rix V. UaU, 60 

3. In a coDviflion, it ii fuSicient if 
enough appears, to Ibew that the 
evidence was given in the prefccca 
of the defendant, •uiithaut exprefsly 
flating that he was prefttU at the 
time. Rixv.KimpJen. 241 

4. If a juilice of peace conviA a per- 
fon of more thin mt tjeact on the 

/ami day, by exciciCng hii Calling 
on a Sunday [coRlrary to Itat- ^9 Car. 
z. c. 7.),]t isan^^f^ol' jurifdidioo, 
for which an a^ion will lie before 
the con>i£lions ate qualhcd. Crtppt 
V. purdcn. 640 

J, What evidence iiinfufiicient to ^ti- 
via a man of knowingly harbooring, 
tff. tea, i^e. Rix v. ^alt. -jiS. 9 

6. ^lert, if a conviaion can be ad. 
judged bad in part, aod good Itft 
the reA > Ihd. Ihii, 

COPIES, 
^lA Evidence, No. |. Joitkiials. 

COPYHOLD. COPYHOLDER. 

f. A leafe for yearji by a copyholder 
(with licence) defeiiU the wtdoy of 
her free bench, vkhere Ihe Miyuld 
have been eniiiied 10 it, if her huf- 
band had ditd /ei/ed i though ihcia 
was only one inll;ince produced of 
fuch a leafe by licence, before. Sa/i/. 
itryexdim.Ceffiev. .'.urd, ^Sl 

!, Difterence between Iree-bccch and 
dowor. tiid. Ibid, 

J. ^a««. if copyholds are within the 

Ita't. 27 mix., e. 4. ? Dae v. Rouilidgi, 

765 

/'/ALlMlTATIOK, N0.6. 

pORPORATION- 
1. Under circumllances of long acquief. 
cence, andwhere theobjeaion nouM 
go to ai^akii the corporation, the 
court migbcDOt be inclined to diilurb 
it, though within twenty yea«. Rm 
V. Cerler. jg 
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^. A corporation fcrifed of lands in fee 
for their own profit, are to be con- 
fidered as inbahitants and occupiers of 
fiich lands, within the meaniiig of 
the flat. 43 Eliz. c, 2. and, in re- 
fpcft thereof, liable w their corpo- 
rate capacity to be rated to ine poor. 
Rex V. Gardner, Page 79 

3. How procefs (hall go againft a cor- 
poration. Ihid. 85 

4. Cafe againd a corporation for not 
repairing a creek into which the tide 
of the fca flowed and reflouoed (but 
not faying it was a navigable river) 
as from time immemorial tbey had been 
ufed : The adlion lies, though no 
fpecial damage be dated. AnJ, fay- 
ing* ** <'-f from time immemorial they 
*' have been ufed^^ is well enough, 
without alleging that they were 
bound, \^c, raticiie ienur^e, or other 
fpecial caufe. Mayor of Lynn v. 
^fumer, 36 

5. Where the power of doing corpo- 
rate afls Js not fpccially delegated to 
a particular number, the general 
mode is, for the members to meet 
on the charter days, and the major 
part who are prefent do the a6t. 
p.ex V. Varlo. 250 

6. Proceedings in Chancery againft a 
corporation for a contempt, cannot 
lie againd the offending parties /^r- 

fonaUyi but mud be by fequedration 
of their efFe^s and edate. Rex v. 
Wyndham 377 

7. What is or is not a disfrancbifement . 
Symmers et al. v. Regem. 502 

6. in general it mud be the a6t of thie 
whole body. Jlid, 504 

9, An order of rej! oration of a corpo- 
rator il.'ega'ly disfranchifed relates 
to the original right. Ibid. 503 

fo. How far the rights of the eledlors 
can be gone into, in a trial of the 
rights of the elected. Ibid. Ibid. 

11. \i cannot be done by furprife and 
without notice, where the voter it 
in pofftjjion. Ibid* Ibid, 

12. Where the right of elcdion is in 
freemen in their corporate defcriptipn ; 

whether they were duly chofen or not, 
is not to be tried at th^ election pf a 
/i^/Wperfon* Ibid. 507 

13. In a ^119 ovarrtf^rff agaii)d particu. 
lar members, you cannot go into 
the tiUe of other corporators defa^lo. 
ibid. 508 



14. The majority pf mayor anid alder« 
men for the time beings is fuffici^nt 
to conditute the corporate aflembl/ 
of Pprtfmoutb. Rex v. Monday. 

Page 538 

15. When duly met, corporate scU 
may be done by the majority of (hoff 
who conditute the meeting. Jkid. 

Jhd. 

16. In the-ele^ion p\ \ nutfAtr of par* 
liamentf or a nterderort there ii no 
way of defeating the ele£Hon of one 
candidate, but by voting for another, 
^ecMSi in the bofinefs oi corporapons* 
Ibid. Ibid. 

17. When a perfon is propoTed as al<« 
derm^n, the icorppration may vote 
againd him» without voting for an* 
other. Ibid, 539 

18. Reiidence is not a precedent qaa« 
lification for a bnrgefs of Port/konib^ 
to entitle him to be eleded alderman. 
Ibid, ^ Jbid. 

19. Objedion of not having taken the 
Sacrament t how the ftat. 5 Geo. i» 
e. 6. applies to it. Ibid, Ibid* 

Fide alfo Harrifon V. E^vans^ cited in 

Acbefon v, E'veritt* 
Fide CoLLEpE, 1^0. tf 2. Br-LAWf 

Infant. 

C O S T S^ 

1. ^tere, if an informer in a fui $am 
adtion fliall be obliged to givejecurity 
for cods. Golding qui tarn v. BarUw. 

2. To be paid by offenders againfl dat. 
6 Ceo, I. c. 48.^2?. I. mad be 4^ 
certained by the convi£Ii(tn% Rtx v« 
Hall.'. 69 

3. Cods on ^ rule of referenc$9 are codt 
as between party and party , mot as be* 
tween attorney and cli^sit. ^iardif 
v. Cox. izf 

4. 'X^t coif rt will not day proceediofi;t 
till the phMntiiF give fecurity for 
cods» though he hve in the Eq/i /«• 
^ies. Nuncomar v.. Burdftt. 158 

g. T|ie court will not ftav proceedings 
ia a qui tarn adion, till cods qu a 
^on prof, in a former aAion* by a 
different plaintifT againd the fame 
defend ant» be paid. EngUftf qui teun 
V. Cox. 32s 

6. If a qui tarn infmur on the ftau ^i 
Htn\\* r. 13. for noig-refidtneu ia 
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mon-Jidudt tbe defendant is entitled | 
ioco/lt^ jyHkin/on qui tarn v. Allot, 

Pagi 366 

7. The ftat 18 Elix. r.j. extends to 
qui torn informers, at well as to thofe 
who foe for the whole penalty. IhiJ. 

Ihid 

%i A plaintiff on tbe fttt. 9 Gn. \ . c. 
22. J$3. 7* is not entitled to cofts ; 
becanfe it is a ^zvaitjubfiquint to the 
fbt. of GlouctfiiTt which gives cofts 
where darndgn were before recover- 
able. Ibid, 367 

Vidt Ejectment^ No. 2. Cove- 
ma irr* No. 6. 

COVENANT. 

!• Where there are covenants to be 
performed on each fide^ the defen- 
dant cannot take advantage of the 
non-performance of the plaintiff^s 
covenant, by way o^ fit -off \ unlefs 
thepIaintiiPs covenant was for pay- 
ment of a fam of money • Honnltt y, 
Strickland* 56 

%• Covinantt ** to permit plaintifF in 
''jhe lad year of tbe term to fow 
*^ clover among the barley and oats, 
'* fown by the defendant." Breach, 
^^hat the defendant fowed barley 
" and oaths, nvithout giving nolict 
•* to the plaintifF." Plea, *' that 
** the defendant did not prevent the 
^' plainti/F from fowing as much clo- 
'< ver as he thought fit;" and, upon 
demnrrer, adjudged a good plea. 
hughes V. Richman. 125 

J. Wiien a judgment for a penalty 
/ball [land as a fecurity for damages 
by the non- performance of cove- 
nants. Goodwin v. Cro^wle, ^^7 

4* Yon cannot go to liTue on a general 
averment of performance. §ajre v. 
Minns. ^79 

J. In a declarationiti covtiiZfit^ (o much 
only of \\it Juhftance of the dudzn^ 
the covenant (hall be fet out, as will 
(hew the plaintlfPs title. Dundafs 
T. Lord Weymouth. 66 c 

6* If more be tnferted, the court will 
refer it to the mailer to ftrike it out 
with cofls, and will animadvert upon 
the drawer of the declaration. Ihid, 
Ibid. VidtS.?. Price ^t.FUtcher. 

727 

7* If a leiTee covenant not to under- Ut 
without the confentof the Icflbr under 



band zndjialt with a power of re* 
entry in cafe of a breach, acceptesnce^ 
by the leflbr, of rtnt due is//«r the 
condition broken^ mxh/ulimfice» i% a 
waver of tbe fbrfnture. Gocdright 
V. Davids. Page 805 

8. Inflance, where the ad of the leflbr 
and his anceftors, by repeatedly infirt» 
ing in different renewals of a leafe 
for lives, a covenant to reurw under 
the fame rent and covenants, was held, 
to conflrue fuch covenant, tho' doubt- 
fully worded, a covenant for a/rr- 
petual renewal. Cooker. Booth. 

$19 
f74V Judgment, No. 1. Set-Off, 
No. 1. 

COVERTURE. 

^iV/ Baron and Feme. 

COURT* 
/7^<r Inferior Court. 

CREDITOR. 
Fide Bankrupt. 

CROSS REMAINDER. 

f7^f Remainder, No. it 2, 3. De- 
vise, No. 26. 

,C U R A T E. 

1 . Cannot be removed vnithcut cauje by 
tbe redlor, who has appointed him 
by certificate to the biihop, pi^omif- 
ing to allow him a falary and to con- 
tinue him 10 the oihce till othcrwire 
provided of feme eccieiialtical preier- 
nent, unlefs lawfully removed for 
any fault. Martin v. Hind, 437 

2. If removed for any iault, he (houid 
have notice. Ib^d. 

3. ^tutre. If he may not be removed 
by the bifhop ? 441 

f7</# Assumpsit, No. 8. Certifi^ 
cate, No. 1.2. Surprise, 

CUSTOM. 

1. ** Ancient cuflom'' (found in a t^^ 
cial verdiA) means ** immemorial 
" cuftom.** Rex v. Genge. 17 

2. A c'u^m for the lord ol the manor* 
on every death or alienation^ to take 
thefccondbeafibeil^ ad«ad£ed to be 

iU 
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ill fet oat» for wtnt of ftating the ex- 
emption of certain cenares» and 
which exemption was proved at the 
trial. Grijgin v. Blandford. Fmgt 62 
Vid€ Const ABLK» No. 2. 



I 



D. 

DAMAGES. 

N firfinal torts, the court will never 

grant a nrou trial for txctjfsvt da- | 
magesy unlels they are inch as ma- 
nififtly fhew the jury to have been 
attuated^by paffion, partiality, or 
prejudice. Gi&ert v» BurttnJhoFUt, 

230 
FidgCoruuAKT, No. 3, 

DECLARATION, 

I . On a declaration upon a corrupt 
contrail made the 21ft oi Decembtr 
I774t giving day of payment to the 
23d of Dectmher 17764 and ijfue 
thereon ; evidence of a contradl on 
the 23d of December 1774* for two 
years^ will not fupport the iiTue. 
Carlijle qui tarn v« T rears. 671 

Z, Deciaratiom that the defendant uied 

agun» being an engine to kill and de^ 

Jiroy the game^ is good« after verdi^, 

Ayery v. Hook, %i^ 

3* ^<ere, if good upon a Jpecial de- 
murrer ? ibid, 

4« Declaration that the defendant on 
the 6th of May, and on divers other 
days and times bet*ween that day and 
the commencement of the iuit, af- 
/auited t\it plaintiflF, is bad. Michell 
V. NeaU. 828 

5. Declaration againft the defendant 
only, ftating that be and another 
made their promifTory note^ by 
which xhty jointly oa Jeverally pro- 
mifed to pay» is good. Rees v. Jb^ 
bott. 832 

Vide Covenant, No. 5,6. Exbcv- 
Toa, No. 3, 4. Latitat. Va- 
niANCBf No. 194*5. Vbnui> 
No. 1. Vb#d iCT, No. I, 

DEEDS. 

f • One by deed^ in confidemtion of 
Jovf and affeAion 10 kb nanie# and 



blood, bTr. and for fettling the 
nndiwded moieties of hUm^0OT$, lands^ 
&r. therein-after mentioned, f^raota 
the fame ttndiwded moieties, (parti- 
cularly dcfcribing them,)- together 
with all other his lands, tenmm n tfp 
and hereditaments in the kingdom rf 
Ireland, habendum the fai^ umdivideel. 
moieties before granted, together mnith 
all other his efiate in the kingjkm ot 
Ireland, to A. to the feveral ttfii 
ihercin'Sifitr declared, smd/ornoither 
u/e nAjhat/eever y and then declares the 
u/es of the undivided mMtiet 9tdy : 
Heidi that the grantor did not 10* . 
tend to pafs any lands bnt the luidi-. 
vided moieties. Moore v. Magrathm 

Pag$ 9 

2 The rule of law in refpe£l of the con- 
ftrudion of deeds is, that they ihall 
operat^ according to the intention of 
the parties, if by law they may : 
And if they cannot operate in one 
form, they (hall operate in that, 
which by law will effeduate the in* 
tention. Good title v. Bailey* 600 

f^^V Bakon and Feme. Us£s. Re- 

LEASE. 

DEVIATION. 

Fide Insurakcb, No. i. Barba* 
TRY, No. I, 2. 

DEVISE. 

1. A devife to tifon of which the teHa- 
tor fuppofed his wife to be enfient, 
when he (hould be 2 1 years old ; 
but if a daughter, then, one moiety of 
his efiate to nis vsife, and the other 
moiety to his timo daughters (there 
being one at that time) at the age 
of twenty. one; if either of the 
daughters die before that time, her 
(hare to the furvivor ; if both die 
before that time, both their (hares 
to the wife in fee ; if (he die, her 
(hare to the daughters. The tifia- 
tor died ; the wife was not enJUmt at 
the time of the will, or at his death. 
The daughter died under age, and 
miritheut ijjiit. The wife (hall take 
the *ushoU elUte. Siatbam v. Bell. 

2. One devi(et certain lands to trolcei^* 
Ml eafe his pnjomal efiaie fiedlmi h 
/njkietu /0r the paj^miMi tfdibtfi, 5tc. 

i^ in 
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is aid of it ; and *' all the refi, rifidue 
^* and remainder of his real and ^rr- 
•* final cfUtc to his wife.'* The 
perfofial eftate proved Tufficient. — 
The lands devifed in aid, pafs to the 

' nuifi by the rcHduary claa('e.-r>So« if 

(be ptrfon^l ellate had proved de- 

* ficient in part only, the wife would 

kave been encitltd to the remainder. 

Q^tstli V. Knot^ Page 43 

y A devife of land in England is con- 
lidercd in a different light from a 
Roman vf'iW'f the As/z/r being con 11 • 
dcred as an infiitution of the beir ; the 
fofmer^ as a conveyance by way of 
e^funiment, HarwqoJ v. Goodright. 

4» Oiac, peficiTed of three fpecies of 
cilatesin the county of//. *uiz» one 
}>y articles ivbollj executory, another 
executory in part, and a third (being 
an advow/on) completely executed by 
a recent conveyance, devifes to his 
wife as follows.* ** Ail the manors, 
^' ipeiTuages, ad^ow/ons, and here- 
** ditaments in the county of ^. for 
f* tht purchfifi wh^Tto( I have already 
•' contrasted and agreed ^ or, in lieu 
•« thereof, the money arifing by the 
•• fale of my real cllatc in the county 
f'of^." (with dlredions for com- 
pleting the contracts.) The ad- 
nfOfw/ont the purchase of which was 
completely ^Ar^c///^</ before the mak- 
ing of the will, (hal! pafs to the wife. 
St. John V. The Bijhop of IVintQU, 

94 

5. Dcvifc to T, G, for and during his 

natural life, and after his deceaie to 
his heirs &nd afligns for ever, zn6,for 
ivant offuch heirs, to T. E. his heirs 
' and afligns for ever. T. G. has on- 
ly an effate tail. Morgan ^ Uxor v. 
Griffith. 294 

6. To make a devife of lands 'without 
any limitation , ^fee, fuch a manifefl 
intention muit appear, that the teila- 
tor meant to give a fee, as may fa- 
lisfy the con/cience of the court, in 
pronouncing it fucli. Ii' it is barely 
problematical, the rule of law rcuft 
take place. Roe v. Blackeft, 235 

7. A devife to the trflator's cldcft fon 
of 200/. alio 10 his three younger 
Ions C, IV, and G. and their heirs, 
a houfe and clofe as tenants in cptn- 
mon, *whin they come 4f age of zi 
years j alfo, to his wife a houfe, and < 



after her deceafe the fame to go to 
his three daughters and their heirs 
for ever. And his will further was, 
that if K^ix of hit ahofM^named cbiU 
dren Ihould happen to die hefwre they 
came of age, and without ifliie, then 
their property and (hare in any of the 
above bequeathed premifes to be 
equally divided amongft the % est of 
hisfurw*ving ehildren, ihare and fhare 
alike. The eldeft fon was of age at 
the date of the will; two of the 
younger fons died under age, ^i# 
Per cur — The eldeft fon and the thr^ 
daughters are equally entitled with tbc 
yqunger fon, to tnc (hares of the de- 
cealed brothers. Denn v. Balderftvn, 

Pafe ts7 

8. One, feifed of the lands of C. and 
G. infee,o! other lands in B. and J^. 
for Itves renenvahlefor ever, and of 
Other lands under leafes for three 
li'ues, with reverfionary terms for 
twenty-one yearsi irom the death of 
thejurviving life in each ; and be* 
ing himielf the furviving life in one, 
de vifes tu os : Jnd as to all my nuorld- 
ly fubftance, 1 give to my mother^ 
my houfe and land of G. with the 
appurtenances, during her natural 
life, clear of any deduction ; and 
alio my lands of C (fubjed to a rent 
payable thereout) for life, ivithout 
liberty of- ccmmitting ivajte thereon ; 
and after feveral legacies to relations, 
(one of which was t(|e heir at law^j 
he devifes to his mother, all the re- 

M .M N D E R avd RESIDUE of all hu 
EFFECTS both 9 1 AL and VEKSOti^ 

AL, which he fhall die pofieiTed of. 
The mother, by this refiduary daofe, 
takes a fee in all the teilator's fce- 
iimple ellates, and the whole of his 
intere^l in the reft of his real proper^ 
ty ; fubjedt to the cl^arges therecn. 
Hogan V. Jackfon, 299 

9. piftindiion between the Roman lasv 
concerning wills, and out law of de- 
vifes. Ihid. 305 

10. Words of perpetuity in a deviir; 
are tantamount to words of liniiteuicn. 
Ibid. 306 

11. The.didinAion between words tkat 
denote only a defcription of the fpeci' 

fc eftate, and words that denote the 

quantum of iniereft, that the iejiatot 

ha: in it^ . Ibid* ^^^* 

, I J. Effeft 
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fa. Effiedof intrododiory wprds in a 
Willy what. Ho^an v. ^ackfon. 

See No. 2i»2a> 23. 

13. Real effect mean real property. 
Ihid. Ihid, 

14. An objeaion that the teftator firli 
gave his mother only an e/tatt/Qr lift, 
and made it liahle to imptachmint tf 
nua/itf is not fuiBciencly ilrong to 
controul the operation of fubfequent 
words in areiiduary claqfe, roanifell* 
ly importing an intention to give a 
fee. Ibid. 308 

15* Devife to truftees in truft for the nfe 
of the fiiirs male of J, A, : and in 
flefault ofjucb ijju9, to the ufe of the 
htirs malt of R, A.\ and in default of 
/uch ijjiu male, to the ufe of all and 
i'uery iht grand-children of J. A. and 
S, M* as tenants in common. A co- 
dicil (bearing the fame date as the 
will) direfls truftees to pay the in- 
tereft and produce of his real and 
perfonal eftate to the teftator's wife 
S» A* and to the faid y. A. and 
R. A, dqring their lives, with furvi- 
vorfhip. Eight grand-children of J, 
A. and S. M. were alive at the date 
of the will ; a ninth was born hffore. 
the teftator died ; twehe more were 
bom after his deceafe | and all in the 
life-time of R, A, 9 who* as wtll as 
the devifee J* A , died without ifTue. 
Held, that as the 21 grand«children 
were all alive at the death of R. A,, all 
were equally entitled. Baldwin v. 
Karver, 309 

16. DiftinQion between an immediate 
devife to children, and a pro*vifion 
for them in marriage Je/tlements, or a 
devife limited to them by way of rr- 
mainder, or upon a contingency uncer- 
tain in event : The firft only relates 
to children in ejfe at the time ; they?- 
cond is intended equally for all the 
children of the marrige ; the laft ex- 
tends to all that are in ejjfe at the time 
when tlie devife 'vefs. Ibid. 314 

17. One devifes thus: ** As touching 
** my worldly ejlatg, 1 devife the fame 
f* at follows : Igivetomy wife E, M. 
" 5 /. to be paid yearly out of my 
" eftate atG.<— //£«. to my fon T. M, 
*' and daughter £. 5/. each, to be paid 
'' twelve momhi after my deceafe. 
*• ^Itemt to n>y fons /. M and R. 
V ^f. whom I ii^kc my— ——and 



" ordain my folg executors, all my lands 
** and tenements f fitly so be enjoyed and 
** pofiJedALiKK.''- 1. M ahdR.M. 
are tenants in common, and' take zfetm 
Lcutacres v. Blight. Page 35s 

1 8* One devifes all his tflate, .-&c. ia 
the counties of Gloucefter and Worcef- 
ter and elfenxhere in the kingdom of 
England to trulleeSf fubjeB to certaisi 
charges thereon, and limitations in 
his marriage fettlement named \ in truft^ 
to ftand feifed of the faid eftatea in 
Gloucefter and Worcefler or eljrwbtrt^ 
to certain ofes. His eftates in G. 
and 14^. were the only eftates cbetrgid 
or mentioned in his marriage fettle* 
ment. But he was alfo entitled to n 
revtrfion of certain eftates io the 
counties of Oxford and If'ilts, Held 
that this re*verfion pafted by the words 
** elfiiuhere its the kingdom of Eng^ 
'* land, " Freeman v. DuAt of Chan" 
dos»' 363 

19. Devife to S, S. and the htirs of his 
body lawfully to be begotten* and 
their heirs for titer, charged with die 
payment of 8/. per annum to MJ S, 
during her life ; but in cafe the f^id 
S S* ftjall die *wtthout leaving ijfui 
ofhii body, then unto IV. G» and his 
heirs, charged as aiorefaid* and alf 
fo with 100 /. to A. B, within one 

year after SV, or his heirs (hall be 
polfeiTed of the lands devifed. — S. S* 
takes only an eftate tail, Denn v. 
Shcfiton, ^10 

20. One devifes a revet fion to his right 
heirs, and afterwards gives all the re^ 
fdue and remainder of his real and 

perfonal eftate to if . B^ in fee. — The 
rcverjian does not pafs by this reiidu- 
ary devife Dot v. Saunders, 420 

21 . One devifes, " as to ailfuchtuorld' 
** ly eftate as God has endued me iwthp 
*' I give as follows: ** I devife all that 
•' my freehold menage, lying in G,, to 
f* M. R., C. R. and T. R. equaUy.'* 
And afterwards, among ft other leea* 
cie£, he gives ten fiiiilings to his beir 
at law. The devilees, notwithftand-» 
ing the introdu^ory lunds, and the 
difinheriting legacy to the heir^ take 
only an eltate ior lift, and are ten* 
ants in common Dtn v. Gafikin. 657 

22. Tomakefuch iLtrodudory wonit 
(No. a I.) operate zs m tnJargtment 
of a deyile of IaAd9# without words 

of 
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4>f HmitatioH added, thff null be 
€9im€dtd wiih fuch denfe. Den v. 
Gaftin^ Page 660 

13. The coqrt will make greai ufe of 
the introdadion of a will, in favour 
of the cUar intention of che teftator, 
And in fovoar of creditors, to make a 
teal eftate liable to debts. Ibid. Ibid. 

S4» 1 eive to one ** in fee-iimple,*' or 
«* all my eftate/' are tantamount to 
words of limitation. Ibid, Hid, 

aj, Onedevifes his lands to his brother 
for Ufe, remainder to truftees to pre- 
ierve contingent remainders, remain- 
der to the firft and other fons of his 
brother in tail male fucceflively, le. 
soaioder to bis brother's daughters in 
tail J remainder to bis four fifters and a 
niece for their liquet tjhare and Jbare 
tdiie as tenants in common, and not as 
joint-tenantf, remainder to their Jons 
Jkccejkfelj in tail^ remainder to their 
daughters in tail ; re-verfion to bis own 
right heirs. Then be devifes to ano- 
titcr iifter only a fmall annuity. — The 
four fifters and the niece take Je-veral 
eftates for life, with Je*ueral rtmainders 
to their fons and daughters; And 
there are no crofs- remainders, Fery 
V. White, ' 777. 

a6. One devifes to his two brothers and 
his firter, and the heirs of their bodies ^ 
as tenants in common, and not as joint- 
tenants, and for nxiant of fuch iffue, 
to his own right heirs : And then 
gives all the rdl and reiidue of his 
goods and chattels, as well real as 
perfonal, equally between his faid 
brothers and filler, Ihare and (hare 
alike. The devifees take crofi-re- 
mainders, Fhipard v. Mansfield, 

799 
27. By a devife, of all that the tclU- 

tor's manor of C. , l^c. and alfo all 

that bis capital mffTuagei and all 

and every his lands tenements and 

hereditaments whatfoevei',^/tftf/r and 

iiing in or near P, P, or else- 

WHERE in the county of Gloucefier, to 

hit executors, upon truji to fell and 

divide the money equally among (I his 

younger children ; a remote re*verfion 

in fee, in another eftate in the county 

of Gloucefter, to which the tellator 

was entitled, after three eftates tail, 

was held to pafs to the trnftees. At^ 

kyns V* Atkyns^ 808 



28. A teftatrix devifed amefloage aad 
lands to her eldeft daughter A, and 
the heirs of her body for ever, and for 
nuant of fuch ijfite to her ad, 3d, and 
4th daughters fncceffively in laiU 
charged and chmrgeahU neverthelels 
witn 1 80 A CO be levied out of the 
fir ft annual frofitSi and to be divided 
equally among ft the three yonkger 
daughters*, Aud that the executors 
(tiOM\6flandfei/ed of the faid meffaage 
and lands, from the deceal'e of the 
teftatrix, y^ry^ long time as they or 
their aftigns (hould have raifed the 
fiid fum, or fo long as until ihe lame 
(hould be discharged by the faid A. 
or her heirs : And from and imme- 
diately after the rai/tng, t^c, or 
other payment of the faid lum, by A, 
or her heirs, then that A, and her 
heirs ihould enjoy the faid mefifuage, 
l^c.forruer ; only allowing the three 
younger daughters and a coufin, the 
uie of fome rooms, till thejr were 
married. Held, that A. took only 
an eftate tail, Hanfon v. Fyldes, 

Page 833 

^/W^RbmaikdeRiNo. 1,2, 3, Tem« 
ANT in Common, No. a. 

DISCHARGE. 
Vide Arrest, No. 2, 4. 

DISCONTINUANCE. 

I. Cannot be worked by a fecret feoff- 
ment by tenant in tail under a naked 
poiTeflion. Doe v. Horde, joz 

DISFRANCHISEMENT. 
^/</^ Corporation, No. 7, 8, 9. 

DISSEISIN. 

1 . Pofleffion under a judgment in ejed- 
ment, can never amount to a difjeifn 
of rki^ freehold. Doe v. Horde, 701 

2. fi ut iuch pofTeflion (No. 1.) enures, 
according to the right of the party 
recovering, whether it be a right of 
freehold in pofteftion, in tail, or in 
fee. Ibid, Ibtd. 

3 • A fecret feoffment under a naked pof- 
feftion by tenant in tail in remainder 

to 
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to the mere intent to make a tenant 
to t\it fnecipe^ cannot uuori a difleinn 
to che ad*oantagi of the feoffor , Doe 
V. HoTili, Page 702 

4* Bat the triu owner may ele£f to mah 
itadilTeifin. UiW. Ibid, 

DISTRESS.. 

L. Cannot be made for the toll of goods 
fraiuluUmilj fold out o( z market to 
aroid the /«//. But the party injur- 
ed muft bring a J^ecial a^ion on the 
cafe. Blakty w. DtM/iaU. 66 1 



E. 



ECCLESIAStlCAL COURT. 

r IDE Prohibition.. 

EJECTMENT. 

1. A man (hall not defend him felf in \t, 
by an eftate vvhich makes part of the 
title of the leflbr of the plaintiff. 
Hart V. Knott, 46 

2. If the leflbr of the plaintifflje an in- 
fant^ and the guareiian tvndertake for 
cojisf it is fufficienu Anomjfm^us, 1 28 

3« The leflbr of the pUintiiFin eject- 
ment (hall not be permitted to defeat 
a Jblemn deed under bis own baud, co- 
venanting that the defendant (hall 
enjoy the premifes, and for further 
aflurance, GoodtitU t. Bailey. 597 

Kide NoTiCB> No. 4. Tritst, No. 2. 

ELECTION. ELECTOR. 
. ELECTED. 

I. Where money it given to be laid out 
in landt otgovermmeut/ecwrityt a com- 
num per/om has his iUBion ; but a eha^ 
rity has not ; becaufe one altemadve 
is unlawful. Foam v. Blount. 467 

^74// CoaroRATioN, No. io» iif la, 

15, 14, 15, 16, 17. EViOINCI, 

No. 7* 

EMBARGO. 
#7iftlifSvaAirci 



BQJLJITY. 

Confiders that which is to be done as If 
it was done, ^£. Foom v. Blpunt. 

Pagi ^Gj 
Hde Po w E a s , No. 4 . 

* E R R O R. 

1. On a writ of erroi' from the King^s 
Bemcb, in Ireland, only a tram/crtftdk 
the record is fent over to the B. R. 
in England \ and if che judgment be 
affirowd, fnch tranfcript is font back 
by writ of mittimus to the Kh^^ 
Bench in Ireland^ and that court muft 
ifluc the fubiequent procefi, /%ay*r 
V. Haydon, ffbm 

2. So on a writ of error from the B^m 
in England to the Houje of Lords » oa- 
ly a tranfcript of the record is ient 
up ; and when remitted, the King^e 
Bencb tLWtirdi execution. Ibid. Ibid* 

3. But on a writ of error from the C» 
B, though a tranfcript only is re~ 
moved into the King^s Bencb^ the 
latter may award execution. IM. 

Ibid. 

ESCAPE. 
f7^# Evidence, No. 3. 

ESTATE for life, in /«//, or in/##* 
;W#Dsvi8i. 

EVICTION. 

Vide^t^T, No. 1,2. 

EVIDENCE. 

1 . In an adtion upon a wager whether 
a decree of the court of Chancery 
would be revcrfed on appeal to the 
Houfe of Lords, a cofy of the r?* 
verfal is fufficient evidence, with* 
out producing the minute book itfelf ; 
and foch copy need Ji0ri>e on /lamps -; 
neither is it neceifary, on the trial of 
fuch an adion, to (hew the previoof 
proceedings ; Proof of the decree, 
and of its being revcrfed, is fufficieat. 
Jones V. Ram/aU. \j 

2. Parol evidence m«f( be let in to ex- 
plain the intent of the teftator in can^ 

eellief 
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celling a will. Burtinjhanv v. Gil- 
Bert, Page 53 

3. In debt for an efcape againfl the 
(ktnWf the indox^trntnioi non eft in- 
'venfUs npon the ca./a, is fufficient 
evidence of its having been deliver- 
ed to him. Blatcb v. Archer. ^i 

4. A legal arreft mud be provtd 
infuch adUon (No. 5.} Ibid. Ibid. 

I^A TM bailiff*! name endorfed on the 

writ is fufiicient evidence that he 

• was auiborj/ed by the fheriff to ar- 

rcfty without provbg the warrant. 

. Ibid, 66 

6* .A ieotence of expalfion (unappeal- 
•dfrom). given in evidence on aa in- 
^|6tment K)r afTaulting a fellow com- 
ttiooer of^aesH*! College 9 Cambridge , 
by laming him out of the garden, 
ft eenclufi've for the defendant ; and 
confequently» evidence on the part 
of the profecutor* to prove the irre- 
gularity of fuch fentence, is inad- 
nillible. Rex v. Grundon, 3 1 5 

7. Evidence of an order of reficration of 
a burgefs. together with proof of his 
having a£led as fuch, is fufHcient to 
ibew that he is a bnrgefs de failo^ 
nuithout proving that he was oQually 
admitted, Symmers yerfiiiRegem, 

502 

t. An order of reftoration of a voter il- 
legally disfranchiied, relates to the 
original right, and may be given in 
evidence to (hew that his vote at an 
clefHon ought to have been receiv- 
ed ; though fuch eledlion were had, 
prior to the date of the order. Ibid. 

503 

9. General declarations of a parent are 

good evidence after his or her death, 
to prove that a child luas born be- 
fort marriage ; but not to prove that 
^ehild^ bom /« wedlock, // a baf- 
tard. Goodrtgbt V. Mc/s. 591 

10. So, the atynx^er of one of the pa- 
rents to a bill in Chancery^ is admif 
fible to prove fuch birth : For it is 
not like offering a dcpofuion or an 
anfwer in evidence, againft a perfon 
sot a party to the original fuit : But 
it is off^errd only as evidence under 
ber hand of her having made fuch a 
declaration. Ibid. 594 

11. So, parents may be admitted to 
prove x\\^fa3 of the marriage on a 
queftion upon the legitimacy of the 
child. Uid% 593 



12. Bat IS0/ to prove mon-acceft* Gotd* 
right V. Mofs. Page ^94 

13. Traditioh is evidence in qaeftions 
xA pedigree. Ibid. Ibid. 

14. So are tircumftaacei that (hew /7/r- 
gilimacy. Ibid. Ibid. 

15. So are an entry in a family Bible^ 
an infcription on a tombfione, or a 
pedigree hung up in the family man- 
fion. Ibid* Ibidm 

16. How farpoflTeflioa of tweoty years 
is evidence of a fee, and when it oiay 
be prefumed. Deme ex dim. Tarx" 
ovr// V. Barnard. 59$ 

1 7 . Indecency of evidence is no objedioQ 
to its being received, where it is me* 
cej/ztry to the dedfioo of any crvil or 
criminal right. Da Cofta v. Joms% 

■ 734 

18. Secns^ if it arife opon a 'voluntary 

tuager between two indifferent per- 
fonst as» upon a wager concerm^ 
the^jr of a third perfon* Ibid. 

19. In a qoeftion upon the cuftonf of 
tithing in tbepari(h of^.» evidence 
that iucb a cuAom exifts in the ad" 

jacent parijhes, is not admijfible* Seau, 
if the cullom be laid as the general 
ciiftom of the luholi county* Furneaux 
V. Hut chins. 807 

EXCEPTIONS. 
Fide Bill of Exceptions. 

EXCHANGE. 

Fide Bl L L of £XC H A N G E* 

EXCISE. 

I • The bounty allowed on the export* 
ation of (Irong beer by fiat, i G. 3. 
c. 7. /e(3. 6. («vhich refers to ftai. 
I ^'. Cif M. c. 12.) muft be governed 
by the price of barley at the pori 
where exported^ and not by the a<srf- 
rage price throughout the kingdom. 
H^hit bread v. Brook/bank. 66, 9 

Fide Acriofi, No. i. Bountyi No* 
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EXECUTION. 



FideBAiL, No. 2. Eaaoa, No. if 
2,3. Warrant of ATToasrsT* 
No, I. 

EXB« 
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EXECUTOR. 

t . On a perfonal demand agaiif ft an ex- 
ecdtor, there can be no jad^ment 
4ii 69ttis tefiaforis. Hmjukes t^ Ux, v. 
Saundirs. Page 289 

a. Having alTets is a fafAcienc confider- 
ation for a jpromife by him to pay a 
legacy. Ibid.. 290 

3* Detlaration, that G. ^. hy <vJill be- 
qweatbid a legacy to the plaintiff", and 
m^de the defendant executrix ; tbatjhe 
proved the nnilU and had affetsfufficient 
i9 pay aU dthts and legacies , andly rea- 
Jon thereof became li^le to pay tbt lega- 
cy ^ and being fo liable^ promi/ed, &c, 
is a declaration againll the defendant 
in her own right ; and therefore the 
plaintiff cannot take judgment de bonis 
te/latoris. Ibid. tgi 

4. But, if ajfets ht proved (or admitted) 
and an aflTent of the executor to the 
fiegacy, judgment may be given, on 
fuch a declaration, 4/^ itfir/V/rfl'/r/'/V; 
liecaufe, having aflfets is a fuiHcient 
confideration. Hawkes et Ux. v. 
Saunders, 293 

5. Biuare^ Whether, tvithout fiuh of- 
fent^ (No. 4.) he could be compell- 
ed by ao adlion at law to pay it ? lb, 

292 

^. What adltons furvive againft an ex* 
ecu tor. Hambly v. Trott. 375 

7« DiAindlion, as to anions which j^- 
'vi've again (I an executor or die with 
the per/on^ on account of the caufe of 
aSlion, and which furvi*ve» ^c. or 
die, i^c, on account of the form of 
aaion. Ibid, Ibid, 

S. Where the cauje of a£lion is money 
due ; or a contract to be performed ; 
gain or acquiGtion by the labour or 
property of another; or a promife 
by the tcftator exprefled or implied, 
the action furvives againQ the execu* 
tor. Becus, if it be a tort or arife ex 
deli^o, fuppofed to be by force and 
againft the peace, or where the plea 
to the action muft be, that the tefla- 
tor was not guilty. Ibid, Ibid. 

Fide Action, No. 7, Assumpsit^ 
No. 4, 5. 



EXEMPTION. 
A7^ir Impressing Siambn. 



F. 



FACTOR. 

1. A FACTOR who is ftrrcty (ma 
Jt\ bond) for fais princij^al, has a 

lien on the price of t<ie goods fold 
by him for his principal to the amount 
of the fum he is bound fdr. Drink" 
iva/er v. Good^win, P^ge a^l 

2. It is a general rule, that where ^ 
fadlor who is authorifed to fell goods 
in his own name, makes the buyer 
debtor to him/elf I though he is not 
anfwerable to his principal for t2i« 
debt^ if the money be not paid, yet^ 
he has a right to receive it, if it is ; 
and his receipt is a difcharge to the 
buyer. Ibid, *5S»^ 

3. He may compel fuch payment (Nou 
2.) by an a^ion : and it would be 
no defence in fuch afiion for the buy- 
er to fay, that the principal was in- 
debted to him in nore than thac 
amount. Ibid. IbiJ, 

Vide'i NDEMMITT. 



FALSE IMPRISONMENT. 
Fide Tr asp ASS. 

FEES. 

I. If an cftcnder convifled in S.K^ 
receive fentence to be fet on the pil- 
lory in a different county^ the pix). 
fecutor is not bound to pay the tip- 
Half any fees, or even the oeceifary 
expenccs of carrying the offender 
thither. Rex v. Cholfey. 726 

FEME COVERT. 
Vide Baron and Feme. 

FEOFFMEMT. 

1. The, nature and operation of feoff'* 
merits of old, attended with Uveiy 
and aflual tranfmutation of the pot- 
feflion from one mm to ar.other. 
Doe V . Horde, 702 — 704 

2. The nature and operation of nfecref 
feoff*ment, with livery inform on ♦ 
to the mere i/ttent to make a ttnant to 
the pracipe, by oce who has net a 
right to fulFcr a recovery. Ibid. UOti 

y iNo 
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3. No trtDfinutatioii of the pofleffion 
pafles to x\keftoffn by it. Bat he is 
a mere infirumtnt of form. Ibid. 

Page 704 

4. It conveys no eftate, nor will courts 
of U«r carry it into execnbon, to the 
frijudki of the rightfol owner. /^/V. 

FICTION. 
I • A fidion of law (hall never be contra- 



6. The ftatote ay BUk. r. 4^ does not 
go to nfoltmimy conveyancett wunfy 
as being iwlmitarjt bot to foch ai 
%xt /ramdMhmt. (See No. S.) Vni. 

7* The circumftance of a man's being 
indebted at the time of m volnntary 
conveyance^ is an argument of fraod. 
The queftiony therefore* is» Whe- 
ther it was done buna fidi% or to //* 



di£ted fo as to 



laii never oe contra- r^^ ^^^.^^^ ^ j^ .^^ 
defeat the end for I o "^nr^ «.l-. . «./„«*^ 



which it was invented ; but for every 
other purpofe it may be contradicted. 
Mofyn V. Fabrigas. J 77 

^fddlr WiLiTs» No. 1. 

FINE. 

f • [n proving it, yoa maf( (hew that 
die conofor was in pofle(Son, or had 
received rent. Doe v, H^iUams, 

622 

FOREIGN LAWS. 

I. Muft be proved as fadls if a queftion 
mrife on their exigence. Mojiyn v. 
Fabrigas* 174 

FORFEITURE. 

Fidi Acceptance of Rent. Co- 
TENANTy No. 7. Penalty, 

fR AUD. 

I. Tht (latotes 13 Elix, c. 5. and 27 
EUXt c. 4. cannot receive coo liberal 
a conllrudion^ or be too much ex- 
tended in foppreffion of fraud. Ca- 
dcgan v. Kifmet, 434 

!• But fuch a conflru6tion is not to be 
made in fupport of creditors, as will 
make third perfons fufferers. JSid, 

Ibid. 

3« If a tranfadion be not bonafide^ its 
being for a vmiumbU confideration^ will 
not aknt take it out oi the itatute ; 
nor even in fome cafes a change of 
pofleflion.. Ibid. Ibid. 

4. Thus, the purchafe of a debtor's 
goods» knowing of a fequedration by 
Cbancety, or of a judgment and ex- 
cctttior, though made for a valuable 
confide ration, is void. Ibid. ibtd. 

J« Foifeffion of goods is evidence of 
fraud* Stcus of a kafe Uid. Ibid. 



435 

8. To make a WMs/tfor fettlemefnt y«i/ 

againft a fnbfeqnent purcbafer* with- 
in the ftatute 27 EliK. r. 4. it mnft 
be doHtinous and frauduUnit not vs« 
luntary only. Doi v. RomtUdg^ 705. 
708. 

9. A parchafer» to entitle himfdf to 
the prote^iion of the flat. 27 Ekz. 
e. 4. againd a frsudtdemt fettiement» 
and to/et it tfidi^ muft be a par- 
chafer boudjidi^ or for good comfiin^ 
atioUf or marri^t. Ibid* Ibid» 

10. But he ne^d not be a purchafer for 
money. Ibid, Ibid* 

Fide Assumpsit* No. 2* 3* Sax* 

TLSMENTy No. 3. 

FREE-BENCH. 
^'/V/ Copt HOLD, No. i, a. 



G. 

GAME. 

DE Declarationj No. 5, 
GAMES. 



r, 



I. Playing at bo^ls, out of Cbriftmast 
fubjeds every labourer to a penalty of 
20 s. by flat. 33 Hen. 8. e. 9. fed. 
1 6. ; but does not make fuch offend- 
er punishable as an idle and difor* 
derly ferfon, under ftat. 17 Geo. 2. 
c. 5. Rix V. CUarki. 36 

GAMING. 

h foot- race ]m a game within the flat. 
^Jmu, cx 14* therefore any wager 

apoo 
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upon It, is void ; and one perfon fan- 
niD|^ alone (againft time) u a foot- 
race, within the flatuie. Brown v. 
Berkelr^ Page 2S1 

Vide W AG BtL^^^.^^'^Fide Assumpsit, 
No. 13, 14. 

GRANT. 

/7i//PiEsuMPTiON, No. I, a. Li- 
mitation, No. 2. 



party may either be proceeded againS 
{bnimarily under the ftatute« or by 
indidUnent* Rex v. Baltm. 

Page 64S 

HUNDRED. r/W*CoKSTABLi. 



H. 

HABEAS CORPUS. 

1- AN information, qui tarn, on ftat. 
j\ 8 G. I. c. 7. tor a fraud in 
wdghing and packing bucter> exhi- 
bited (by virtue of the faid ftatute) 
in the flieriPs court at ITork^ may be 
removed into B. R. hybah. corp, cum 
cau/d* Hartley qui tarn v. Hooker. 

2. A writ c^ habeas corpus^ if not fign- 
ed by a judge, need not be obeyed. 
Rex v. Roddam, 672 

3 . A writ of habeas corf us ad teftifican^ 
dum^ to bring up a failor on board a 
fhip, w)io is not deCained there as a 
fri/oner, oaght not to be granted, 
Rvithout an affidavit, that he has been 

Jerued with z/ubpatna, and is 'willing 
CO atund. Ibid. Ibid, 

HEIR. 

I. An heir at law cannot be difinherited 
by the plaineft intention apparent on 
the face of the wiJI, unlefs the eftatc 
is completely difpofed of to fomebody 
elfe. Denn v. Gcfein. 661 

^/^Devis£. 

HIGHWAY. 

I* Mnft,iQ a prefentment, be alleged to 
lie in the parifl? ; otherwife, the pa- 
rifli it not bound to repair. Rex v. 
Inhabitants of Hartford. 1 1 1 

■C The power of two juftices, under ftat. 
I J G. 3. r. 78. / 16. to order any 
highway to be widened, extends to 
roads repairable ratione tenurte ; and 
iipoD dilobedience to foch order, the 
Vol. JI. 



I. 



IDENTITY. 

I . /^F money or notes, if it can li# 
\J traced, will entitle the true 
owner to maintain qffitmtjit asunft a 
third perfon, into whole hands they 
have come mala fdi. Clarke v. 
Shee et al, 1 97— 200. 

Fide Ai:Tiov, No. 4. 

, JEOFAILS. 

The (latutes of jeofails extend to penal 
^idions, though not to criminal pro* 
fecutions. Atcbefon v. Everitt* 392 

IMPLICATION. 

1. Where lands are devifed nvitbout 
ivords of limifation, and the lands are 
charged luith a grofs fum^ the devifee 
by implication of law takes ^ fif I 
becaufe the mtnifefl intent 0/ the 
teftator being deciiive, and no tech* 
ttical form of words necefTary to ex- 
prefs it, the certainty that the tefla- 
tor mud mean a bounty to his devi- 
fee is fufficient to fupply the want of 

I a formal limitation. Doe v. Fjldes. 

841 

2. But where an exprefs edate for lifi^ 
or an expreji eftate tail 9 is given jn 
terms, no fuch implication can arife 
from fuch charge only. Ibid. Ibid* 

INDEMNITY. 

I. It IS not in the power of any man, by 
his election, to vnry the rights of tw^ 
other contending parties. And tliere« 
fbre, if after giving notice to fuch 
perfon to hold his hand, and o^sriny 
him an indemnity, he takes iip«^' 
himfelf to decide the right, he i en* 
G g deV» 
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ders bimrdf anfwerable to the true 
owner. Drink^wattr v. CooaiMn, 

2, For this reafon^ though a purchal'er 
of goods from a fadtor has a right 
to pay him the money and be dif- 
charged ; yet, if the principal and 
fa^or have a difpute, the bu^er, 
with notice of fuch difpute, and an 
indemnity offered himt has no right 
toptjudice the title of the principal. 
Uid. Ibid. 

INDICTMENT. 

I* Knowingly exfojing to fait and felling 
wrought gold under the (lerling 
alloy i as, arid for, gold of the true 
ftandard weight, is not indidlable in 
a private perfon : the ftatuces relate 
on\y xo gold/miths, — And it is not a 
common law offence, being only a 
private cheat. Rex v. Bower, 323 

2. An iodi^ment confiiled of two 
counts ; one for a riot, the other for 
an affault ; and the jury indorfed ig- 
moramus on the 6 r ft, and billa 'vera 
on the fccond : And it was held good. 

• Rex V. Fieldboufe, 325 

Vide Variance, No. 2, 3, 

INDORSEE. 

Fide Bill o/" Exchange t No. i. Iw- 
SOLVENT Dibtory No, J. Lien J 
No. 1. 

INFANT. 

Cannot be eleflcd a burgefs of Port/- 
mouth, though not fworn ^n till of 
age. Rex v Carter, 226 

Fide Ejectment, No. z. 

INFERIOR Courts. 

1. Judification (to an a£lion of affault 
and falfeimprifonment) by procefsout 
of an inferior court, ftated, *• that 
•' the plaintiff below levied his plaint 
•* in a plea of trefpafs on the cafe, 
**y2?r a cau/e of aclion arifing ivithin 
*' the jurijdidion of the court.^^ And 
** held good, ivitbout fctting forth 
*' the caufe of aciion, or that the dc» 
•* fend ant became indebted fwithin the 
*'JuriJdiilion.'* Rowland v, Fia!e» 

18 



2. Formerly nothing was prefumed id 
favour of the regularity of their pro- 
ceedings, nor could they be fet ooC 
with a taliter procej/um : bat theCe 
objeflions have of late years been 
over-ruled. Rowland V. Feale, 

Page 19 

3* If the caufe of adlion does not arife 
within, the jurifdiftion, the defendant 
muil avail himfelf ofit by plea in the 
court below ; or, if not alledged in 
the plaint to be within the jurifdic- 
tion, he muft bring error or falfe 
judgment. Ibid; 20 

4. Where the capiat (from the court 
below) is under procefs of execution, 
it needs not be ihewo in the jufti£ca* 
tion, thai the precept tvas returned i 
otherwife, when it is under nufnepro^ 
cefi. Ibid. Ibid. 

5. The court was heldyrmv thru wuks 
to three nmeh \ and the writ was, to 
have the body at the next court gener* 
ally : It is good, and a day certaia 
need not be (hewn. Ibid^ 21 

INFOkMATION, 

I. Owf information may, by Uaveo/tht 
court, be exhibited under the Irip 
ftatute 1 9 Geo, 2. c, 2. /e3. 4. a- 
gainft different perfons, and isgainft 
the foj/ie perfons, for ufurping differ^ 
ent franchifes ; and there is no necef^ 
iity 10 fate fuch leave upon the r^« 
cord, Sjmmers v. Regent. 489 

Fide Arrest of Judgment, No. 1,2. 
Libel, No. i, 2, 3, 4. Quar- 
ter Sessions, No, i. Penal* 
TV, No. I. 6. 

INFORMER. 
Fide Costs, No.'i. 5, 6, 7, 

INSOLVENT Debtor: 

I. An indorfeeof a promiflbry note, 
payable three months after date, may 
be difcharged under an infolveot 
aa which takes place before the three 
months are expired. fForkmmn r, 
Leake. ^z 

z. So may the obligor of a bond con- 
ditioned for payment of money at a 
future day, though the ad took place 
before the day limited by the coodi* 

tioa 
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tion for payment. Paget v, Wheatt, 
(in a note.) Pe^ge 23 

3. Under the ftat. l^Gto. 3, ^.-58. a 
debtor Hull not bedifcharged of any 
debt contradted after the 2 2d of Ja- 
nuary 1776, though it was contracted 
6efore the? defendant's difcharge. 
Ernfi V. Sciaccaluga. 527 

INSPECTION. 

t. Perfons empowered by ftat. 3 (?. 3. 
<. 15. to infpeft the entries of free- 
men, have a right to infped all 
books, papers, i^c. in which the 
admifllons of freemen are entered. 
^chuldam v. Bunm/s, 192 

INSURANCE* 

k. Ifaihipinfuredtf/ iXi^ from Jamaica % 
luarrantedxxi have failed on or before 
a certain day (with return of part of 
the premium, in cafe of convoy) fail 
on or before the day from her port ef 
ladings with all her cargo, k^c, on 
board, to the ufual place of rendez- 
vous at another part of the ifland, 
for the fake of joining convoy there 
ready, it is a compliance with the 
warranty, though (he be afterwards 
detained there by an tmhargo beyond 
the day. — And though fuch place of 
rendezvous be outofthe<//Vrj/ courie 
of the voyage, it is u§ dc*uiaiion. 
Bonds, Nut I. 601 

2. Upon a policy at and from fuch a 
port to any other port or place what- 
iotvtx for t<\x:el<v€ months, at 9 /. per 
cent, warranted free from capture, 
the rifle is entire ; and therefore, if 
ence hegun, there Ihall be no return of 
premium. Tyrk^gt. Fletcher, 666 

3. There are two ^^iffr«/ rules, i. That 
wherever the rifle has not begun, to 
whatfoever caufe it may be owing, 
the premium ihall be returned. Ibid. 

668 

4. Secondly, That wherever the rifle 
has once begun, though it ceafe im* 
mediately after, there (hall be no ap* 
foriionmeni or return of premium. 

Ibid, 

j;. In a policy upon a life for twelve 

months, with an exception oifuicide, 

the riik n entire ; and if the party put 

an end to his exillence the next in* 



I fant, there (hall be no apportion- 
ment pr return of premium. Ibid. 

Page 669 

6. ^are. If in a policy upon a lhip^^lf 
aiid from fuch a port, warranted to 
depart on, a day certain, therifkand 
contrail are not di'vifible \ *vix, one 
rifle during the (hip*s (lay in port, and 
another after her departure on the 
day ? 670 

7* Upon a policy at and from London xo 
Halifax i warranted to- depart with 
cinvoy from Ptrtfmouth, the contraft 
and rijk zxt dfvifhle ; «i;/«, from Lon» 
don tu Portfmoutb i& one contingency ; 
from P or tj mouth to Half ax with con- 
voy, is another ; Therefore, where 
the (hip departed from Portfmoutb 
without convoy, by which means the 
fecond rifle did not begin, it was held 
there fhould be a return of premipm* 

669 

8. If a (hip, warranted to fail on or be- - 
fore a particular day, be prevented 
from failing by an embargo, the war* 
ranty is not complied with. Hon v. 
IVhitmore, 784. 

9. A 'warranty ioferted in a policy of 
infu ranee mud be literally sm^ftri^fy 
complied with. Paw/on v, Wa\foni 

10. A rcprefcutation to the underwriter 
need only be fubjianttally performed. 
Ibid, ^ _ Ibid. 

11. But \f falfe in a m^z/zr/W point, it 
will avoid l\it policy. — And in that 
cafe, a mifreprefentation to the firll 
underwriter will affed the policy 
with refpedl to all the fubfequent un- 
derwriters. Ibid, 786—8,9 

12. Diftindion exemplKied.— Ina life 
policy, if a man warrants another to 
be in good health, knowing he is ///» 
that will not avoid the policy, be« 
caufe he takes the riJk upon himfelf 
Ibid, - 788 

13. But if there is no warranty, and he 
fays " the man is in good health, ^^ 
kuoiving him to be ///, or knowing 
nothing about his (late of health, it is 
afalfehood, that will avoid the po. 
licy. Ibid. ' ^ 788 

14. Secus, if not kttOiiinjr whether the 
party is wc)><>rr3i9' he lays, ** he be- 
«' lieves ke k ttk gpoii health.". /^V. 

Ibid* 
FideWAG%9i, No. 4. 0. 
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JOINDER in Aaion. 



I. An adiion on (lat. 30^0.3. c. 15. 
for refufing infpedion of corporation 
books will lie a^ainft the bailifiV, 
l^c. of aboroQgh jointly, if more than 
€7ti; though the words of the ftatute 
are in the fingalar number bsu)/^, 
(sfr. Scbuldham v. Btmni/s, 

Page 192 

JOINT-TENANTS. 
Vtdt Tenants in cmmon. 

JOURNALS. 

!• Copies of the proceedings of parlia- 
ment entered upon the journals are 
ivi4encet and need not be ftamfed, 
Jonii V, RandalU 1 7 

JOURNEYMAN. 

t. Trefpafs on the cafe lies by a mailer 
for feducitig his journeyman from 
his work, as for any other fervant. 
Hart ^^.Aldridge, 54 

%• So, if he be employed only by the 
piece. Ibid. 55 

JUDGMENT. 

1. In debt for a penafty, for non-per- 
formance cf covenants, judgment on 
demurrer may be entered up for the 
penalty, in like manner as before 
the flat* 8 y 9 Will. 3. f. 1 1. but 
then it can (land only as a fecurity 
for the . damages fujlained* Gocdivin 
V. Cton.vlc, 357 

3. So in cafes where the court of Chan- 
eery orders a judgment to be given 
as a fecuriiy. Ibid, 3^9 

3. If upon an information filed by the 
Attorney General agiinfl feveral de- 
fendants for a federal offence, all 
the defendants be found guilty, a 
motion in arred of judgment by all 
is proper. Rex y, Clarke. 611, 12 

4* Secuj^ where fuch information (No. 
3.) charges a joint offence, becaufe 
the Attorney General may enter a 
noli pro/equi again A one or more. 
Rex V, Clarke. Ibid, 

Vide Fraud, No. 4* JORORS and 
Jury, No. i. 



JURISDICTION. 

1. If trefpafs and falfe imprifonment be 
brought againfl a governor appoiat- 
ed by letters patent under thecrowur 
for wrongfully imprifoning the plaints 
tiff during the term of fuch defend* 
ant's adling as governor, the kind's 
courts in England can alone have ja- 
rifdidlion : Becaufe fuch governor is 
in the nature of a viceroy ; and there- 
fore locally during bis government , no 
civil or criminal action will lie againft 
him. Mofiyn v. Fahrigas. 

2. Such offence alfo (No. 1) is a fpe- 
cies of abufe of thie authority delegate 
ed to him by the letters patent : >^nd 
therefore, cognizable only in the 
King's courts : For 110 queflion con- 
cerning the feignory can be tried 
within the feignory itfelf, ibid. 

..... ^^- 

3. If jurifdiflion be ^ven by flatote to 
a iuperior court rf common laio to 
try a new offence created by fratute, 
the proceedings may be removed in- 
to B* R. by habeas eprpus, certiorari^ 
or writ of err of ^ unlefs exprefsly 
taken zwzy.— Secus, if the flatote 
prefcribes a /fecial jurifdi&ion, neJ 
knotun to the common law. HartUy 
qui tarn v. Hooker. 524 

yide Abatement, No. 1, 2. Er- 
ror, No. I, 2, 3. 

J U R O R S tfW J UR y. 

1. Judgment upon a writ of enquirj 
iet aiide, becaufe the jury were re- 
turned by the attorney /or the plain- 
tiff. Baylis V. Lucas. 1.11 

2. With regard to the (Iriking out the 
twenty-four from a fpecial jury, viJi 
Rex y. Hart. 412 

JUSTICE 0/ PEACE. 

yide Quarter-sessions, No. !• 
Pardon, No. 3. Rat£> No. i. 
8. 

JUSTIFICATION. 

I • There may be cafes in which a go- 
vernor of a garrifon may have a jof- 
tification, in time of war, which he 
14 would 
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would not have in time of fmte 
Moftyn V. Fabrigas, Page 173 

a. Whatever is a juftificaiion tn the 
place where the thing is done, ought 
to be a juftificatlon where the caufe 
is tried. Ihid. 175 

yUe Action, No. 2, Inferior 
Courts, No. 1.4. 



K. 



KING. 

!• 'T'HE King may grant the duties 

-*• of a port to a fubjed, in con- 

fideration of repairing the port. The 

mayor of Hull v. Horner, 108 

c. Ti:e King in council Can no other- 
wife punilh any of the governors of 
his foreign ponfeiTions, than by remov- 
ing them, and taking away any com- 
mifTions which they may hold, during 
bis pleafure. Mofljn v. Fabrigas. 

'75 
3« The King has a right to a le- 

giflacive authority over a conquered 

country, tiil he has done fome a£l 

that amounts to a waver of it. Col- 

vin^% cafe, 7 Rep, 17. b, cited in 

Campbell y, HalL 213 

4. ^arey if the crown may not by its 

prerogative grant an exemption from 

being impre^ed ? Rex v. Tubbs, 



F,. 



L. 



LANDLORD. 
E Rent, No, 3. 
LATITAT. 



I. By the general rule andcourfe of the 
Klng^s Bench, the bill is the ^om" 
mtncement ofthefuit : And the latitat ^ 
except where it is replied to the ila^ 
tute of liipitations, or to avoid a ten- 
der, or where it is given in evidence 
CO fuppoit a penal adioo in point 



of time, is cbnfidered but as proce/s, 
FoflerH, Bonntr, • ^^i^ 454 

2. Therefore the time of fuing it out, 
•except In the cafes above mentioned, 
is immateriaL Ibid. Ibid. 

3. It may bear tefte bejtre the caufe of 
aflion. And if a trefpafs or injury 
be proved before the bill filed, it is 
fufficicnt. Ibid, 455; 

4. But in the excepted cafes above fbiC« 
ed (No. 1.; the time offuingouta 
latitats material. Ibid. 456 

5. As where upon an adion brought ' 
upon the flat. S Geo. i. e. 15: (which 
directs all profecutions upon it to be 
brought before the end of the mxt term 
after the offence committed) it was . 
manifefl upon theyOirr of the declara'^ 
tion that it was out of time, the inv- 
morandum beine of Trinity term, and 
the declaration Sating that the defen« 
danr, after the frft dt^y of Hilary , 
term and before the exhibiting the 
plaintiff's bill, *viz, on the 27th of 
January t kept a lurchey : Yet upon 
proof at the trial, that the latitat was 
fued out ivitbin time, it was holdea 
fufEcient. Uid. Ibid* 

6. In all fuch cafes, the defendant il 
entitled, as well as the plaintiff, to 
(hew the true time of tbe latitat . if- 
fuing. Ibid. Ibid. 

LEASE. 

1. If void again ft a remainder-man, 
cannot be fet up by his acceptance of 
rent ; and if only n/oidable, yet, ac« 
ccpiance of rent is not of itfelf a con* 
firmation. Jenkins v. Church. 482 

2. Of 2000 years, no man has it as a 
leafe ; bat as a term to attend the 
inheritance. Denn v. Barnard. 

LEGACY. *' 

I . I^tutre, How far a court of common 
law has concurrent jorifdidion with 
the ecclefiattical court and courts of 
Equity in matters of legacy ? Atkins 
V. Hill. 287 

/l^ Assumpsit, No. 4, 5. Execu* 
tor. No, a, 3, 4. 

LETTERS Patent. 

I. Qneflions concerning the effsA or 
extent of them, can only be tried .in 
the King's courts* Mofiyn v. fahri- 
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Vide Jurisdiction, No. i« t. 
LETTERS. 

Vide POST-O F F I C E. 

LIBEL. 

!• Upon an information for writing and 
pubJ idling a libel of and concerning 
the King* s government and tbe^ employ- 
ment of bis troops (fctting forth the 

" libel ^verbatim) the words •' of and 
•' concerning** arc a fufficlent intro- 
duSion of the matter contained in the 
Jibely and a fufiicicnt averment that 
it was written *' of and concerning 
" the King's government and the 
*' employment of bis troops/' Rex 
V. Home. Page 6^1 

2, The gift of every charge of every 
lihel^ coniids in the perjon or malter^ 
cf and cencerning ijuhom, or ^vjhich, 
the words are averred to be faid or 
nvritten, • Ihid, 679 

3* All circumdances necedary to con- 
Aitote the crime, mud be fet out. 
Jhid. _ ^ 683 

4* Where the writing is fo clear as to 
amount of itfelf to a libel, all foreign 
circumdances introduced upon the 
record are unnecedfary. Jhid, Hid, 

5. Where the libel does not in itfelf 
contain the crime without extrijijic 
aid, fuch extrinfic matter mud be 
put upon the record by averments : 
ii nevj matter, by way of introduc- 
tion ; if niatter of" explanation only, 
by way of innuendo. Ibid, 684 

6# Thisdo^rine illudrated at large. 

682 to 689 

LICENCE. 

I, A re£lor gives a certificate appoint- 
ing ^, B, his curate, pron*ifing to 
pay him a falary, ISc, The bifhop 
ordains him upon this title : This is 
a. licence within the meaning of the 
canon law. Martin v, Hifia, 443 

%, At lead it isfo, as between the redor 
and curate. Ibid. J bid. 

Vide Certificate, No. z. Cu- 
rate, No. I. 

LIEN. 

I, The indorfee of a bill of exchange 
who has received » certificate or 



navy bill as bisfeeurity (thougb affign- 
ed to the drawee) for payment of 
the bill of exchange, has a lien oa 
fuch certificate in the hands of the 
drawee, towhom he (the iodorfee) 
had fcnt it. Pier/on v. Dualep, 

Page ^j I 

2, Whoever fupplies a ihip with necef- 
faries has. a treble fecurity. i . The 
perfon of the mader. 2. The fpe- 
cific diip* 3. The perfonal fecuHty 
of the owners. Rich v, Coe. 639 

Vide Factor. Vendor and Ven- 
dee, No. 3. 

LIMITATION. 

1. The datute of limitations is a /5/f- 
five bar. But there are cafes not 
within the datutes, where the court 
has thought that a jury might pre- 
fume any thing to fupport a length of 
poflclDon. Eldridgev. Knott. 215 

2. Though the crown is nx boundby 
the datute of limitations, yeca^fant 
may be prefumed from great leneth 
of pofTedion. Ibid, liid* 

3. But there is no indance of fet ting up 
any length of time, within the Umi* 
tation fixf d by the dattJte, as a bar 
to the demand. Ih. 216. 

4. In the cafe of tenants in common, if 
one is in podedion, and on demand 
by the co-tenant of his moiety, 
denies to pay^ and denies his title-, and 
continues in pcfledicn ; fuch pofTef- 
fion is adverfe, and amounts to an 
ovjlcr ; fo that the datute of liroita- 
tions will run. Doev, ProJ/cr. 218 

5. Where a man devifes his edate /or 
payment of debL«, a court of equity 
fays (and a court of law would fay) 
all debts barred by the datute 'of li- 
mitations fhall come in. Trueman v. 
Pent on, 548 

6. If a datute for allotting lands within 
a manor, dired all ditputed claims 
to be tried bjf a feigned iiTue, and 
limit the time of bringing it \Q fx 
mo7iihs, an adion broughtagaind a co- 
pyholder within time, and abated by 
his death, mud be revived againd the 
heir, ixjithinjix jnonths after the plain- 
tiff has notice of the defcent^ though the 
heir had not been admitted till long 
after ij^t time. Knight v. Bate, 738 

Vide Presumption, No. |^ 2/ 3> 
4, 5. 
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I. Upon SD afl of parliiment empow- 
ering the mayer, aldirmm, and cnm- 
monaliy in canman ceuncil ejftmbltd, 
to take ccrlain Itrps for the coaipul- 
fire purchafe of lands warned for a 
rpad i an order of felTioni llited thefe 
flepi to have been lakrn by the may- 
er, ctrnmoKoltj and cillxtns ; and it 
was held bad : though \MtLitiir\s the 
Bint of the carfaraiian at Urgt, and 
therefore m faQ includej the/erawr 
body. RiH<i. Crfit. Pag* 29 

t. The liberties of />0Wi9if, tire a <sr- 
feraie ; /uburhi, a naiural denomina- 
tion. Jontsy.Watkir. tz% 

Y'dt AuTflOKITY, fKIVILEGB. 

LORDS' ACT. 
Vide Attachment, No. 1. 



MANDAMUS. 

I. y""^ RANTED to compel the war- 
VJ den of tf'adbam college to 
affix (he common fell of the college 
t3 3D anfwer of ihe fellows, iSe. in 
Chancery, contrary to hii own fepa- 
rate anfwer put in. Rex v. Wynd- 
ham, 37> 

J. Where there ts no other legal fpe- 
cific remedy, the courfe mull be by 
mandamus. Hid. 178 

3, Upon 3 niiM'i'anjfj to churchwardens 
to reftore L. C, to the office of 
fexton, a return, that L. C. was 
not ditty cleAed according to 
ancient cullom ; and that there !s a 
cuftom for the churchwardens and 
inhabitants to rtmovt TXplea/ure, and 
that L. C. was removed purfuant to 

" foch cUTlotn, ii good. Rex v. 

churchwardens of TaKntam St, Jtrnti. 

4 '-3 

J. The court will not grant a mrnVdntu 
10 reAore a perfon, where it is con- 
fcfled he wai righilf removed, 
though he hid no notice at the time, 
to appear and defend hifflfelf. Rex 
<t, M^or of Axhidie.- , jjj 



I MALICIOUS PROSECUTION. 
\ride New Trial, No. I. 

i MANSLAUGHTER. 
If an officer in the imprefs fervice, fira 
ia the ufual maatur at the ballyarai of 
a boat, in order to Bring her ta, and 
happen to kill a man, it is only moM- 
JLtMgbitr. Rex S.RaiiilandBbilifi. 
Page 83 a 

MARRIAGE. 

I. After a iblemn declaration by a wo- 
man that ihe ivai married to a man, 
and that goodi (in his poflelGon) 
were hi) goods in her right ; fhc (hall 
never be allowed to fay (at teaft a- 
gainft creditort), that flie was not 
married to hioi, and that the good) 
were her fole property. Man v. 
Cadill, 33] 

Z. MaKRIACI SCTTLEMBNTt Fidt 
StTTLEMENT, No. 3. 

MERCHANTS. 
ride^*.QTQt.. 

MINES. 

Lead mines are not rateableto the poor 
within the Hat. 43 Elix. c. i : there- 
fore the advimureri are excufed ; bnt 
the lord who receives a certain pipu- 
ialtd benefit from the profits, i> ex- 
prefsly charged to the land-tax, and 
IS alfo liable to the poor's rate in re-. 
fped of fuch profiu ; being vifibis 
real properly within the parifh. 
Ro-u^hn.GtUt. 45 J 

MORTGAGE, MORTGAGOR, 
MORTGAGKE. 
I, A mortgagee is a purchafer wilhin 
Ihe ftac. 17 Eiix. c- 4 : and therefore, 
a iwlnntarj lettlemcnt made by the 
mortgagor, after marriage, is void 
as againlt him. Chafmen v. Emeiy. 
>7g. 
t. A morteagor fhall never be permit- 
ted to difputc the title of hit mortga- 
gee. Gecdiitlt r. £ailey. 6o| 
/'(if Notice, No, i,.a. 

MURDER. 

f(i/(MAKILAUCHTtt,. 

Gg4 
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1, Iiwithin tlie fUt. 8 Jnm. e 19. for 
the encoDragement of learniogf by 
*efting the copie* of prinud books in 
the autbori or purch&fert of ftich 
copiei during tbc dmei therein men- 
doned. Baciy. Ltngmen. PagtSij 

i. For it is a writiDg, though noc ia 
IngDagei ortcuen. Ibid^ Ibid. 



NEW TRIAL. 

i.TNanaSioii foramalidout profc- 
I cutMrii the jury found for the 
defeoduit, againft evidence ; but 
the coon would not gr^nt a new 
' trial, at the fait wai of a criminal na- 
ture. AfemV V. TaylM-. 37 
S. A new trial will feldom be granted 
ID cafes of perranal torts for exceOive 
daipagn- GHhtri v. Birttnjbarw. 

JJO 

5. It eaght not to b« granted merely 
for the fake of turning the party 
round ; but, where fubllantial jullice 
cannot otherwife be obtainect. Ciiod- 
tilU V. Bailty. 601 

//^/rD'AMACit. 

NON-RESIDENCE. 

*. The ItaCute, againft man-Tiftdmct, 
Zl Hin. 8. c. 1). is a rtmediai law: 
And (hough the ^rnrm/ worda of the 
a:i, "that every Ipiritual perfon (hall 
•' rtfdc in, at, and u/bjt hi) benefict," 
might, in the cajc of a rector, be 
iatitfied by hii reliding any where 
upon the living ; the conltrudion has 
been, that where there ii a parfunagi 
hsu/i, he mud himfclf perfonalJy re- 
Jld€ in it. IfiUin/eH v. Mm. 34 1 

I, Re6dence in the paiilh, though 
within twenty yards of fuch parfonage 
houfe, and though his fervanis fleep 
ia i(, hag been held no( fuAicieni, 
1 BrB-wala-w, i^ cited, iiid' Hid. 

y lutfa^iiiiitj nowever, will txcuji : 

as where from time ironemorial there 

Jul been m tarfimmgt bv^. JiiJ. ' 

Jiid. 



4. Bat in fuch cafe (No. «.) thepnv 
Tifion of theftatutenultbc perform- 
ed eyfrft . and therefore he ma& rt- 
Jidt lammahen in tbt ^ijb. IfiUin- 
>» V, Jllari. ^^«43> 

yid*?Kt.tain, No. I, 3. 

NONSUIT. 

I. Where a plaintiff ii nonfaited, the 

defendant ii entitled to colts. Wbere 

i'av judgment is arreRed, each paiiy 

pay* hii own cott*. Camtren v. Ri}' 

a. In trefpafsagainft^wrfl/.if tf«)tluf- 
fer judgment by difamlt, tbe plaintiff' 
need only give eviaeoce to affefl tbe 
reft ; and it ia matur for tbe jarj, 
whether the irefpafs proved be the 
fame at that coefefled ; but the 
plainiilTi'atJM/ be nen/uiud,. Htorii 
V. Sulttrliy. 4B3 

3, In ejectment, where the leBbr of 
the plaintiff's own deed is fet up a- 
gainlt him, it colourable evidence of 

'Iraud or impofition upon the plaintiS' 
be given, fuch fraud it a matter of 
fttX to be li ft to tbe jury ; and there- 
fore a DOnfuit would be wrong. GW- 
liiltv. Bailey. 599 

4, ^0 if there were proof that hch 
deed (No. a.) were made under a 
milbke, becaufe that would be equi* 
valent to fraud. Ibid, 600 

T/d'* Costs, No. 6. 

NOTICE. 

1. If a road afl (9 G. j. t. 89) re- 
. quire notice in writing to be rivea 

to mortgagees of lands wanted, in 

order 10 compel them to affiga their 

inteiell, it ji not futJicient inanorder 

of (eOions to fay, that diu n*liit was 

, given; but it ought to be flated to 

' have been given in writing. Bm 

' v. Crakl. 30 

2. Such defeaive notice (No. 2.) 
would not be cured by the appeuvnce 
of the party. Ibid. Ibid, 

3. if a feitlement or other conveyance 
is ^vcid againft a purchafer (within 
the Hat. ^^ El. c. 4.) notice to f«di 
purchafer raaket no difTeicnce. Cba^ 
man v. Emtry. 3Bo 

4. S. P. DatvtT{a»R<,utUdgt. 711 
J. But with refped to the ri^mr mS, 

1 Aan, t. zo. though it ia pofidvely 
' bid. 
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/aid, that a rendered deed (hall take 
place of aa imregiftered deed, equity 
will not fet it afide in favour of a 
party who knevtr of it at the time, be- 
caufe he had that notice which the 
ad of parliament intended he ihou!d 
have. Do€ v. RoutUdge. Page 71 1 

■6« When the polTeffion of a tenant is, 
adverfe, it ia not neceflary to give] 
him notice to quit, in order to lup-- 
port an ejedment againil him. Doi 
y.miliami. 622' 

^/V/^ Corporation, No. ii. Cu- 
i^AT£,No. 2, Partners, No. 2. 
Rate, No. 8. Surprisr. 

NUDUM PACTUM. 

A promife by a bankrupt, after the 
bankruptcy, to revive a debt due be- 
fore, in confideraiion of the creditors 
agreeing to take no dividend, is not 
nudum fadum. Trueman v. Feuioit. 

NUISANCE. 

^/<//C£fLTlORAai, No. 2. 



O. 

OATH. 

\ 

1. T T PON the principles of the com- 

\j mon law, no particular form 
of oath is eflential to be taken by a 
witnefs. Aubefon v. EverUt, 381^ 

2. Therefore, though the Chriman 
oath was fettled in very early times, 
yet Jenvs, before their expulfion on 
the 1 8th oi Edward xht Fir ft, were 

^ permitted, at common law, to be 
fworn upon the Old Tedament, and 
to give evidence in all cafes, crimi- 
nal or civil. Ibid. 3B9— 9© 

). A Turk mav be fworn on the Al- 
coran, and give evidence on a cri- 
minal profecution^ Ibid. Ibid. 

4. The teftimony of a fe^tary who re- 
iufed to kifa the book, but whofe 
form of fwearing was by opening 
the book, and lifting ap his right 
hand, has been admitted ia a civil 
nAion* 2 Sid* 6* dted. Uid* 



5. ^jutre, Ifperfonsof fuchfed f^o. 
4 J might not be admitted as wit- 
nefTes in a profecution for high trea- 
fon ? Atcbejon v. Everitt. 

Page 389—90 

OFFICE and OFFICEi^. 

X. The office of parilh clerk is a temfo-' 
ral office ; and though he be ap* 
pointed by the miniiUfr, yet, if re- 
moved without fttfficient caufe^.a 
mandamus will lie toreilore him. Restm 
v. IV or r en, yfo 

2. If thelummoninebailiF, whofe (uity 
it is to funimon jurois to xry caafes, 
take money of the inhabitants liable 
to ferve, the court will grant an at- 
tachment againft him. Rex v. Wbit^ 
aker* 7S* 

OVERSEERS. . 

Appointment of them on a Sunday quafli^ 
cd. Rex v. Over/eers of Bridgewater. 

*39 

OWNERS and MASTER. 

[. If exorbitant fees are uken by « 
Cuftomhoufe officer from the mafigt 
of a vefFei, upon his taking out a 
cocquet and bond, purfuant to the 
ftat. 13^14 Car. 2. c. 1 1. fed. 7 ; 
though the ftatute. impofes the duty 
on the mafler per/onalljf, the ewnners 
may recover the excejs^ in ajfumpjit 
for monvf bad and received* Strvenfon 
v. Mortimer, 805 

2. Where a man pay^ money by his 
agenty which ought not to have been 
paid, eitber the agent or principal may 
bring an a^lion to recover it back. 
Ibid. Ibid. 

3. If money is mifpaid to a known 
agent, and an adion brought againft 
him fbr it, it is an anfwer to fuch ac- 
tion, that he has paid it over to hi« 
principal. Ibid. Ibid. 

A7^ Assumpsit, No. 10, ix,i2. 



I. 



o 



P. 

PAPIST. 

NE feifed of a r^al eftate, be« 
queathi fereral pecuniary le- 
gacies. 
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gacies^ and, as to (omtg dire^ls they 
iball be paid to the full, whatever 
clfe, ^tl^ts excepted, falls (hort ; and 
then fays, «• In order to raife money 
•* for thcfe payments, my eftatcof 
*' B, mud be lold as foon as conve- 
•' niently may be after my deceafe. 
** To this end, I do appoint and em^ 
•* fvwer C, and />. whom 1 make 
** my executors, to/ell, let, or (et to 
•♦ fale, both my eftates of B, and E," 
Held, that a PopiJ/j Creditor was en- 
titled to his debt out of the mone^ 
Arifing by fait of the teflatrix*4 real 
eftate, according to the appoiftt-^ 
snent of the will. Foone v. Blount. 

Page 464 

9. The laws againfl Papifts are not to 
be extended by inference beyond 
what the reafons that gave h/e to 
them require. Foone v. Blount, 466 

3. Where lands are devifed to trullees 
CO be fold for payment of particular 
iiimi to certain perfons, fome of 
whom arePapids, the flat. 12 /f". 3. 
r. 4. docs not prevent fuch Papifts 
from taking the faid legacies. Ibid. 

468 

4* A Popiih creditor cannot take a 
leafe for years ; but he may have a 
claim upon fuch leafe, as alTcts. 
Uid. Ibid. 

PARDON. 

1. There are //W/ ways by which ac- 
compticcs obtain a right to a pardon. 
Firfi, By approvement ; idlyy By 
coming within the flatutes 10 ^ 11 
//'. 3. c, 20. f. 5. and 5 Ann, r. 31. 

y", ij. ; 3<i'/v, by being entitled to it 
by the royal proclair.ation. Rex v. 

Budd, 334 

2. An accomplice, though not within 
any of the three foregoing cafes, may, 
if admitted a witnefs under the prac^ 
ii:e allowed, if he behaves fairly, 
and difclofes the whole truth, obtain 
a recommendation to mercy ; but it 
rolls upon his bdng a perfon proper- 
ly within the ujage, and upon his 
own behaviour in fully complying 
with the rcquifite conditions. Ibid. 

336 

3. A ju (lice of peace has r.o authority 
ro iele^^ whom he plcafes, and to tell 
fuch cflcndcr he (hall be a witnefs. 
/.'.y. Ibid. 



PARSON. 

I • A feqneftntion of a benefice with 
core is no excufe for the non-refi- 
dence of the incumbent ; and there- 
fore a leafc thereof made by hTm. 
will by fuch abfence be rendered void 
within the flat. 13 £//z. r. 20. f i. 
Doev, Meares. Page ng 

2. The want of a parfonage houfe is no 
excufe for his refiding out of the pa- 
nib. ff'ilkifijbn v. jfl/et* 429 

PARTNERS. 

1. If one of two partners commit a 
fecret adl of bankruptcy. ; the other 
partner may for a valuable coofider- 
ation, and without fraud, difpofe of 
the partnerfbip effe^ls; and though 
he himfelf afterwards become bank- 
rupt, the affignees under a joint com- 
mifilon cannot maintain trover againft 
the hmdfde vendee of fuch partner* 
fhip effe^s. Fox v. Hanbury. 449 

2. if partners diffolve their partnerfliip, 
perfons who deal with either, *witb* 
out notice of fach diflblutioni have a 
right againft both. Ibid, Ibid. 

3. Refpeding the rights of partneri 
againd each other, and of third petr 
fons againll them, 'vide ibid. 449 

4. Ihe ailignees under a commiifion 
of bankruptcy againft one partner* 
can only be tenants in common of an 
undivided moiety, fubjed to all the 
rights of the other partner. Ibid, 

Uid. 

5. On a bankruptcy between partners, 
they are entitled as againft each other 
to the balance of accounts. Hague v. 
De Siha. 469 

6. if two are partneri, as aitorneys zsA 
conveyancers t and one receive money 
to be laid out on mortgage ; the ether 
is anfwerable for the amounts though 
his partner gave only his own Jipu" 
rate receipt for it. Iflliet v. Chambers, 

814 
/7^/ Bankrupt, No% 12. 

PEER of PARLIAMENT. 

May be fued in B, R. by original bilU 
Gcfling V. Ld. IVeymouth. 844 

PENAL ACTIONS. 
Are ci^il fuits. Atchefin t. Evtritt. 



A TABLE OF THE PRINCIPAL MATTERS. 878 



PENALTY. 

1. The penally of lo /. fer ton, im- 
pofed by ftat. 8 G. 3. c. 38. for giv- 
ing a falfe account of goods in a boat, 
is not to be calculated upon the grofs 
weight of goods contained in the 
boat ; but only upon the difference 
between the weight or quantity given 
in, and the weight or quantity con- 
tained in the boat. Minors v. Hough 

ton. ^^i^ SJ^S 

2. On an information and verdid a- 
gainfty^rra/ perfons for obllrufbng 
a cuflomhoufe officer contrary to flat. 
8 G. 1. c. 18. / 25, Mcir defendant 
h/eparately liable to the penalty im- 
pofed by the adt. Rex v. Clark. - 

610 

3. Where an offence made penal by 
f^atute, is, in its nature ^ Jingle ; onf 
fingle penalty only can be recovered, 
though feveral join in committing it : 
But if the offence be in its nature 

/efveraly each offender is Jeparately 
liable to the jjenaliy, jRex v. Clark. 

610 

4. Thus the offence by ftat. \ t^ i P. 
l^ M, c, 12. (by impounding adif- 
trefs in a wrong place) though done 
by many, is ftill but one afl, and (hall 
be fatisfied by one forfeiture. So un- 
der flat. 5 Ann. c. 14. killing a hare, 
is bat one offence in its nature ; but 
the ftat. 8 G. j. r. 18./. 25. relates 
to an offence in its Xi2X\xit/e*veraL 
Ibid. . 6 i 2 

5. If a perfon not prefent were to have 
procured fuch offence to be done ; he 
would be liable to the penalty. Uid, 

Ibid 

6. A perfon can commit but one offence 
on one day, againft the ftat. 29 Car. 
2. r. 7. "by exercifing his ordinary 
*' calling on a Sl^nday.'* And if a 
juftice of peace convid him of more 
than one penalty for tht Jatm day, it 
is an excefs of jurifdi^ion for which 
an adion will lie before the convic- 
tions are quafhed. Crepps v. Dur- 
dtn. 640 



PLEADING. ' 

1, Plea to a bond conditioned for pay- 
ment of money, that it was given as 
. an indemnity againft another bond. 



and that the plaintiff has «ot been 
damnified, is bad. Meafi v. Meafe. 

Page 47 

2. If to an a£lion by a ftieriff, againlt 
a bailiff's furety , upoa a bond for the 
performance of an indenture of co- 
venant, to execute all warrants, and 
to pay over all money received by 
him, a plea of performance general- 
ly be put in ; if the replication ftate 
a particular warranty l^c. to the faid 
bailiff, and that he neglected to re- 
turn it, i^c. the plaintiff muft con* 
dude with an averment, Sayre v. 
Minns, 575 

3. Other objections to the above plea . 
(No. 2.) over- ruled. Ibid, Ibid* 

4. Riens in arrere is a good plea to an 
action of debt for rent. fVarner v. 
Theobald. J88 

5. Secus, in an a6lion of covenant : ad- 
mitted arguendo. Ibid. Ibid* 

6. To a/-/, fa. on a judgment, the de- 
fendant can plead nothing in bar, 
which he might have pleaded to the 
original adlion. Cook v. Jones, 728 

7.^ In a qui tarn aElion in B.'R. for in- 
furing lottery tickets contrary to ftat* 
16 G. 3. c. 24. if a former sdioa 
has been brought againft the defen- 
dant in C. B. for the lame offence» 
which he had leave to compound ; 
the court will not ftay the proceed- 
ings upon his affidavit of the above 
fadls, but he muft //if^z^them fpecial- 
ly. Harrington qui tarn v. John/on, 

^ 744 
T/V^ Covenant, No. 2. 4. Decla- 
ration. Libel. Rbnt,No,i, 
2. Variance, No, l.4»5« 

POLICY of Infurance. 

Vide Insurance. 

POOR. 

I. ^^ere, How far perfonal property 
is to be rated to the poor. Rex v. 
Churchwardens of Andover, 550 

Fide Rate. 

POSTMASTER GBNERAJL. 

1 . Ii not liable perfonally for the value 
of a bank-note ftolen, by one of the 
forters of the Poft-office, out of a 

letter delivered into the office: Whit" 
feldw. Lord Le Defpenar. 754 to 766 

2. He is not like a common carrier. 

Ibid. 764 

3. Cafe* 
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3. Cafe^^where the Hatute makes him 

liable for his own fault only. Whit- 

/eld V. Lord Le Dejpenur . Page 765 

POST-OFFICE. 

I. A pofl-mafter is bound to deliver 
all letters to the inhabitants in a pojl 
to<wn^ at 'their rcfpedive places of 
abode, at the rate of poUage efta- 
bliihed by a£l of parliament, Smith 
y,Pvvodich. 182 

!• Old'Jireet\% within thfy2p^»r^/of the 
city, ' being connedted to it by a 
ilreet of contiguous buildings before 
the flat. 9 Ann. r. 10: therefore 
(though it is not within the liberties) 
the Penny poft-ofHce is entitled only 
to one penny for the carriage and de- 
livery of a letter there. Jones v. 
Walker. 62^ 

3. Its eftabliifament. Wbit/eld v. Lord 
Le De/pencer, 763 

4* Statutes refpedUng it. Hid* 

764—766 

POWER. 

1. A power to appoint by ^^^^ executed 
in the prefencc of two witnefTes, is 
ill executed by a ou/V/. Sccus, had 
the power been to appoint by any 
*wriling or in/lrument, or 0lher^i'«/rtf/ 
term. Earl of Darlington v. Puittney, 

260 

2. There is no diftindtion between 
equitable and legal executiofis of 
powers. Ibid, 266 

3. When the power is executed for a 
meritorious conflderation, the pre- 
cife form need not be flridlly pur- 
fucd. Ibid, 267 

4. In the conftru6\icn of powers origi- 
nally equitable, the courts of law 
ought to follow equity ; but if they 
are originally legal, the courts of 
Equity muH follow the law. Ibid, 

266, 7 

5. A. having a power to limit an eflate 
to the ufc of fuch child or children of 
the faid A. and for fuch eflate or 
eilates as* fhe the faid A, (hould di- 
re6l, limit, Uc. and having two 
daughters, as to one moiety of the faid 
eflate, appoints it to the ufe of her 
eldeft daughter B, for life, with re- 
mainder to the fird and other fons 



of her faid daughter io tail male, n^ 
mainder to the daughters of the faid 
B, io uil' general, remainder to her 
yoongell daughter C. for life, with 
remainder to her firfl and other foos, 
^c, remainder to the daughters of 
the faid C, in like manner, remainder 
to the right heirs of the eldcfl daugh- 
ter B : and fo tfice 'ver/d, as to the 
other moiety. Held, that fuch ap- 
pointment is an txeefs of ^'s power 
as far as refpeds the limitation to her 
grandchildren, bat good, as to the 
limitation to her daughters for life. 
Adams V. Adams. Page 69 1. 657 
6. One, under a power referved in bis 
marriage (pttlement to leafe for 21 
years inpo/feffioUf but not in re^verfan, 
grants a leal'c to his only daugnter 
for 21 years, to commence from the 
DAY of the date. Adjudged a ^W 
leafe. Pugh v. Duke of Luds, 714 

PRACTICE. 

X. One who is in cndody at the fait of 

the plaintiff, in the MetrJBalfea Court, 
cannot be removed by habeas corpus 
ad refpondendum, to anlwer to the 
plaintiff for ykitfami debt io a new 
aflion in the King's Bench. Mel/ome 
v. Gardfter, 116 

2. Where the defendant has not put in 
bail in time, whereby the bail-bond 
becomes forfeited, and afterwards 
gives notice that he will put them in, 
in order to flay proceedings on the 
bail-bond, the plaintiff may except to 
fuch bail, and it will not be a waver 
of the alignment. Boldero v. Grav. 
Ibid. 769 

PREROGATIVE. 

Vide King. 

PRESCRIPTION. 

By a lord of a manor for toll of all 
goods landed ivithin the manor io 
confideration of repairing a 'wharf 
within the manor, is good ; though 
the prefcription is laid more extenftve 
than the confideration alleged. Cot* 
ton v. Smith* 47 

PRESENTMENT. 
Fide Cbrtiorakij No. 4* TaA« 

V1R8B, No. I. 
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PRESUMPTION. 

1. A grant or charter from the crown 
(which ought to be by matter of re- 
cord) may, ander ctrcum (lances, be 
prefumed» though within time of 
legal memory ; and poirefTion for 
350 yeara was held by the court a 
i'ufHcient ground of prefumpiion, to 
be left to a jury. Mayor •/ Hnll v. 
Homer. Page 102 

2. Though the record be not produced, 
nor any evidence given of its being 
lofl ; yet, under circumjlancest it may 
be left to the coniideration of a jury/ 
or a court of Equity, whether there 
is not a fufficient ground to prefume 
a charter. Ibid. no 

3. Mere length of timet (hort of the pe- 
riod fixed by the flatute of lin^ita 
tions, and unaccompanied with any 
circumftances t is not of itfelf a fuffi- 
cient ground to prefume a relraCr, 
or extingtdjbment of a quit -rent, Eld^ 
ridges, Kubtt. 214 

4* A prefumption from mere length ot 
time which is to fupport a right, i.^ 
very different from a prefumption to 
defeat a right. Ibid. 216 

5. Thirty-fix ytsivt fole and uninterrupt- 
ed pojfejfion, by one tenant in common, 
without any account given to, or de- 
mand madcy or claim fet up by the 
other, or his reprefentative^, was 
held fufficient ground for a jury tc 
prefume an adlual ouiler of fuch co- 
tenant. Doe %. Proffer. 217 

J^ide Limitation. 

PRINCIPAL and AGENT. 

Vide Agent. Owners and Mas- 
ter, No. 2, 3. 

PRINCIPAL and SURETY. 
/7^/Bankrvpt, No. 13. 

PRIVILEGE. 

1. What fads are not fufficient to (hew 
that the watermen of the Lord May- 
or of London are privileged from be- 
ing impreiTed. Rex v. Tubbs. 5 1 2 

2. But though not exempted, it would 
be an abufe of the ri^ht to prcH them, 
if they were in the aA of rowing the 
Lord Mayor in his barge. Ibid, 5 1 8 



PROCESS. 

In B, R, if the plain tiff prove an injbry 
be/ore the bill fiUd, though after the 
latitat returned^ it is fufficient; for, 
by the general coarfe of the court, the 
bill is Che commencement of the fnit i 
and the latitat^ except where it is 
replied to the Ibtute of limitations, 
9r to avoid a tender, or where it is 
given in evidence to fupport a penal 
aflion in point of time, is confidered 
but as frocifs. Fofier v, Bonner. 

Fide Arrest : — Corporation, 
No. 3. 

PROHIBITION. 

1. Denied to the court of Admiralty, 
where the matter fuggefted neither 
appeared on the face of the proceed- 
ings, nor was certified by affidavit. 
Catonv. Burton, jjo 

2. Denied to the Ecclefiaflical court af- 
ter fentence, where the defendant 
below (who now applied for it) had 
fet up fevera' claims refpeding tithes^ 
but had fuffcred them to he triei 
there. Full v. Hut chins. 42* 

3. Where matters, triable at common 
law, arife incidrntally in a caufe, and 
the Ecclefiaflical court hasjuriidic- 
tion in the principal point, the court 
will not grant a prohibition to ftajr 
trial, unlefs they proceed to try con- 
trary to the courfe of the common 
law. Ibid. 424 

|. Where matters are eflentially tria- 
ble at common law, if the party 
come before fentence, the- court will 
grant it for the fake of the trial : But 
if the party fubmit to trial, he is af- 
terwards too late. Ibid. 424 

5. A prohibition lies after Jentence, 
where it appears on the face of the 
libel or proceedings that the Ecdefi- 
adical court has no cognizance of the 
caufe ; ^ecus^ if, there be only a de* 
fed of trial. As where the plaintifT 
has grounded his libel on a cuflom, 
he (hall not, after it is found againft 
him, obtain a prohibition. Ibid. 

mi. 

Fide CovTRACTf No. 2. 

PROMISSORY NOTE. 
/<rjV Declaration, No. 5. 
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PURCHASE. PURCHASER. 
FiJt Fraud. 



Q_U A K E R. 

r. A Qaaker** iB^nwtffwf is admilTi- 

. ^\^ bleb an aflion of debt, upon 

the bribery t&iG.t. c. 24. Aicbc- 

fin V. Everjit. Page 3M; 

I. The origin of the fefl of Quaker*. 

QUARTfiR-SESSIONS. 

May proceed by inforaiacion on liat. 5 
£!ix. f , 4.. _/?i9- 39- for exefdfiog a 
trade without having lerved a feven 
years appremiccfhip. Furrea j*.- 
lamy.miUoJni. 369 

F/A Notice, No. i, 2. RatEj 
No. I. 



s liable to ibii 



yUi Pi 



Q_U I T - R E N T. 

.BSOMPTION, No. 3. 



QUO WARRANTO. 

. I . The court will grant an inforinat; 
in the nature of a que ivarrai:ii>, wh< 
ihe right depends on a point of 
doubtful law, JD order 10 its bcinc; 
finally determined, Jicjr v. Sir John 
Cariir. ; 8 

3. Under what circumllances the court 
loigiit refulc it, though apphed for 
within twenty years. Ibid. j^ 

3. yidt alfo, as to thii point, Rtx v. 
»-»A«./. 7S 

/'(d'rCoRPOftATiON, Information. 



R. 

RATI 



ON appeal to a poor's rate, on 
the ground of particular per- 
fons or particular property being 
omitted in the rate, the feffion) ought 



I not 10 qualh the whole rate, but td 
I amend it in tbofe particular!. Rim 

1. ^itTt. How far perfonal propeny 
I \i rateable to the poor under the flat. 
I 43 El. c. t } IbiJ. Hid. 

\ 3. A le/fee (under the crown) oflead 

mir^s, ii rateable to the poor foribe 

profita ariGng from iei and c^, 

which are dutiet paid him by the ad- 
I venturer*, without riOc on bti part. 
I J!»w/j V. Gt/li. 4^1 

4. Thf poor's rate is not a ux on the 

land, but a perfonal charge in r 

fpeilofthe land. ISiJ. 
j. In genenl the farmer 01 

and not the' laadlord. 

tax. Jbid. 453 

6. The grantee of the navlgadon of 
th.' river Ouxt, is rateable to the 
poor of the parilh of Cardirngtea, in 
refped of the tolls arifing from ■ 
iluice ereiitii then,, though he him- 
felf refides, and the tolli are collcfied 
lljivibert. Rtxv. Cerdingtea. 5S1 

7. If A. rent a quantity of land, toge> 
' ther with a mineral /pring arifiog 

therefrom, at a grofs yearly rent, 
he is rateable to the poor for the 
whole of fuch rent; though the an- 
nual value of the mere land, ii only 
in proportion of 3 to 3 of the referv- 
ed rent. Rex v. Milltr. 619 

I *- If upon an order of fcOion), ad- 
judging that certain perfont ought 10 
be added to a rate, and ordering the 
rate to be amended accordingly, the 
feilion) 801(7 to ftate, that fuch per- 
funs had mlici, or appeared and were 
heard, \t is fatal. Rrx v. Cbartb- 
'Uiardtni of Aadavtr. j6+ 

9. Whether, and in what manner per- 
fonal propeity is rateable to the poor. 
Ihid. 564 

JO. The court will not quaOi a poor 
rate unlefs it be unequal up«8 the 
face of it. Rex v. Hardy. {79 

1 1 . Rating the occupiers ai land* and 

the polTcflbr) of perfonal property in 

different proportions will not make 

atateunequalonthcfaccofit. Ibid. 

580 

/V<UsACB. No. 3. 

READERSHIP. 

If [he reftor of a parilh. by certificate 

ig the bifltop, appoiu A. &. ciinte 

«f 
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of the f»id paiifli till otherwife pro- j 
vided of (ome eccUfiaftical prefer- 
ment: Thereadeiftiip of the pa"fli 
U not an ccdefi»ftical prefer- 
mem, within the meaning of fuch 
ceitiAcate. Martiav. Hind. P. 437 

RECOGNIZANCE. 

Tiie form of one given in the King'' 
Bench by a peeref), toanfwer anin- 
diflment for felony in the (loufe of 
Lordi. 284 

RECOVERY, CmmoK. 

1, What is a fufficient defcriplion of 
the premirei to make it good. Ma/- 

fiy V. Rici II al, 346 

2, There i> not fo roach certainty of 
defcription required in a recovery, 
«s in an adiitrfi adion. Itiil. 

349-5' 

3, One devifes to hii daughter an ix- 
pTtfi cjlait tail; but iflerwards fayi, 
" fuch devife lhall.be -void as lo in. 
" biriteaicl cf hlirs, if fit die •wilbaul 
" ebiliiri'i, and the eftate ihil) de- 
*' fcend to hii heir male." . A ra- 
covery fulfered by the daughter is 
good, though fhe afterward) die 
without iffue. Drivir ix dim. Ed- 
gar V. EJgar. 370- 

4, A ficrtt /eeffrntnt under a naked poN 
fellion, ii not fufficient to fupport a 
common recovery by tenant in tail 
in remainder. Oe« v. Horde. 701 

5, A feoffee to the mere intent of be- 
coming tenant to the fr/tcipi, ij an 
inftrument for one purpofe of ferm 
only. Ihid, 701 and 704 

RELEASE. 



Though a deed be in the fhape of a 
rekafe, if there are fufiicient word', 
it may operate ai a grant, in order 
to make it good. Goadiiilt v. Bi 

i'idt Presumption, No. 3. 



S99 



REMAINDER. 



J. A devife" to the ufe of all and every 
•• the daughter and daughteri of the 
<' teftatrix, and to the heirt of their 
" hodj and itdii$, fuch daughltri. 
" if more than oae. to talce as tcn- 



•• anti in common, and not as joint 
" tenants, and for default of fucb 
•' iJTui;, to the i-fe of the j-i^A/ i«r of 
" the tellatri.t." Held, " that the 
" daughteis take crcfi rimai'ndtri." 
iFrigbi V. Hel/ord. Pag* 3I 

I. The prefumpiionof law is in favour 
of. -fifing crofs-remainderi lietween 
tivQ only ; and againft laiTing crofs- 
remainders between more than Itua. 
But the prefiimption in liiher cafe, 
tnay be rebutted by manifeil circum- 
Ilancei of inlention apparent on the 
face of the will. Btry v. Whiti. 

777 

3. The fame rule of tionftruflion . 
(No. a-) laid down in Pbipard v, 
Man>fiU. •7?7 

RENT. 

1. Plea to avowry for rent, that de- 
fendant pulled down a fumirjr-houfe, 
whereby the plaintiff was deprived 
of the ufe thereof, without faying 

. thai he was ixptlUd, or put out of 
the fame, is infufHcient ; being a 
mtre irc/fa/i, and no fvi&ioa. Hunt 
V. Copt. 242 

2. But if the plaintiff had pleaded vuic- 
tion, the fails flaled might have 
been fufiicient for the jury to bare 
found a verdiA in his favour. Ihid. 

^4J 

3. The mere acceptance of rent by a 
landlord, for occupation fubfequent 
to the time when notice to quit expir- 
ed, is not if it/elf a waver on the 
part of the landlord of fuch notice ; 
but it is to be left 10 the jury qu» ani' 
ma the rent was received. Dot ix 
dim'. Cbtny r. Balm, ibid. 

4. Acceptance of fiogle rent is a waver 
of the double rent, given by flat, 4 
da. 2. and afceptacce of rent fince 
the forfeiture of a leafc (by 4 G«. 
I. e. 28. fiS. 1.) Teems to have 
been held a waver of fuch forfeiture ; 
for it is a penalty. Ibid. 34;, 6, 7 

J. A fubfequent agreement may bjr 
relation operate to make a refervatiqu 
of rent fromthe beginning. M'Leifi 
v.Taii. 781—4 

ndi CovEKAST, No. 7. Lease, 
No, I. 
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REPLEADER. 

|. The court will not grant a repleader 
but where compleat julHce may be 
anfwered. Symmtrs v. Regem. 

Pagt 510 

2* Where the ilTue is immaterial and a 

repleader granted, the parties mud 

begin from the point of pleading 

where the immateriality begins. Ihid, 

Ibid 

REPUBLICATION. 

RESIDENCE. 
^/Vik Parson. 

REVOCATION. 

I. The mere adl of cancelling a will, is 
no revocation, unlefs it be done 
animo rrvecandL Burtin/baw v. C//- 

a. A fubfeqaent will, though the jury 
£nd it to contain a different difpofi- 
tion from -a former, if the parti- 
culars of that difference be unknown, 
J& no revocation of fuch former will. 
Hardwood v . Goodrigbt . 8 7 

3. There muft be an inconpftent difpo- 
filion, in the whole, or in part, of 
the latter devife, to revoke the form- 
er : And if in part, it is a renjocation 
in fart only. Ibid, 90 

4. If the jury do not find wherein the 
difference confifts, between a form- 
er and latter devife, the court can- 
not prefu me it. Ibid, 91 

5 . Making zfecond will, is not in it/elf 
a revocatioUf of a former fubfifling 
Will. Ibid. ^ • ^ Ibid. 

6. If a fubfequent will, either virtually 
or exprcfsly revoking a former will, 
be deftroyed, the f(9rmer,if fubfifling, 
is revived. Ibid, 92 

7. One, having by will, duly attefted, 
devifed all his lands to tru/lees, in 
truft io/ellf ^c. and out of the in- 
tereil of the monies arifing by fuch 
fale, to pay an annuity to his wife, 
legacies to his children, cfr. ^c, 
afterwards obliterates, interlines^ and 
alters all the hequefis direfled to be 
paid out of fuch monies, withotxt 
attelling fuch alterations, lie. and 



without nfnhlijhing his will. Bel4 

that, the devife to the traftees to^ 

was not re^oktd. Smton v. Smiton, 

Page S12. 814 

8. ^^re. If the (everal beqoefts h 

altered^ ^c. are revoked. 

Jhid. 

RIOT. 

If perfons riotonfly afTembled demotiflt 
the doors and windows of a hoafe, 
and, having thus obtaltiedanenuance, 
defiroy the goods and fornitare, the 
hundred are anfwerable in an Mdaaa 
00 the flat. 1 G. i. c. 5. /. 6. for 
the damage done to the furniture, u 
well at to the houfc. JUiclife v. 

£deM. 4^S 

f^idelvDicrunHT, No. «• 

ROADS. 

f^ide Highway. 

ROMAN CATHOLIC& 
Fide Papists. ToLEHATioir. 

RULES 9/ Court. 

I • Shall not be made the inflrnments ef 
fraud. Gillman y. Hill. I4S 

2 . A rule of court giving ^J^cifc rtUeft 
is a bar to an adUon for the iaae 
caufe; onlefsinacafe, where, by law, 
the party is entitled to two different 
-emedies ; as upon an illegal arrcft. 
Cameron v. Remolds. 4069 7 



s. 

SCIRE FACIAS. 



F. 



IDE Pleading, No. 6» 

SEAMAN. 
FideJJihCZ, No. I, 2. 

SMUGGLED GOODS; 
Fide AcTioHy No. 5* 



i'idt y 



OVKNEYMAN. 



SETT-OFF. 
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ment was afprvoti by a Mafitr in 
Cbanttrj, and the goodi eaumerated 
in aJ'chedale. ^., afui^the marri- 
ftgCi cantiiaud in peffijJicH of tl)e 
goodt: sfurivardi •! eriJilur at tit 
timt ^tht/iltltintnt, having obtained 
judsment, took them in execution. 
iiM, the fettlement waa good 
a^ainfl creditors, and the trnftcei en- 
titled to the pofTcflion of the goodi. 
CaJegan v. Kennct. Pag* 43Z 

4. But if the fettlor in fuch,cafe (No. 
3.) had let the houfe and fumitore, 
reierving one rent for the houfe, and 
another for the futniture} or if ths 
rent could be apportionedi the cre- 
ditors would be entitled to the Ihare 
of fuch rent referved, or to fach ap- 
portionment of it, in refpeQ of the 
good«< Ibid. 436 

;. So, if money in the funds were in- 
cluded under fuch fettlemenCj the 
creditors would be entitled to the 
diTideodi during the debtor's in- 
tereft. Itid. IhiJ. 

6. fidi the rule nade in the above 
caufe (by confent) agreeable to the 
above principles. (No. 4 E^ 5,) 

*'<A Fraud. 



1. Tncoreuant, nnliqaidated damages 
arifing frOm the breach of other co- 
venants to be performed by the 
plaintiiF, cannot be pleaded by way 
of fet-oC HnaUi v. Siriciltmd. 

1. In ao a^on'brought by the alGgn- 
ees of a banlcropi, for money due to 
the bankrupt, the defendant may 
plead a fet-off of money doe from 
the bankrupt to him : but if fome 
of the count) are for debts ariling 
fince the bankruptcy, he cannot 
plead a let-off as to tbofe counts. 
RidaiU, Stc. V, Srvugi, 133 

/'/</« COVENAMT.NO. I. 

SETTLEMENT. 

t. One, d/?^r marriage, makes a fet- 
tlement of certain premifes upon 
himfelf for life, remaitider to his wife 
for life, remainder to their iflue ir 
tail { and three years afterwards. 
(Dortgagei the premifes to.fi., wht 
was told th^t there was fucb a fettle 
ment. The fettlement is void, {a: 
agalnll the mortgagee,} within the 
ftat, 27 £//«. C 4. Chapman 
Emery. 1 

a, A remote reverCon in fee, was held 
to pafs under gtneral luorJi in an ad 
of parliament, by way of fettlement 
in execution of marriage articles, 
though the reverfion was not parti- 
cularly in contemplation at thai lime; 
the words being fulBi:ient to carry it, 
and the intention being to include 
all the eftate of the telUtor. Fr.t- 
ma« V. Til Duke BfCbandos, 360 

3. A,, (being indebted,) by fettlement 
hefsre marriage, in confideraiion ol 
marriage and his wife's portion, 
which was fuppofed to amount to 
more than his debts, conveyed all 
bi) real eltacc, and likewife hli houft- 
hoidgtoils, (the real citate not being 
thought adequate,) in trult for himfell 
for life, remainder to his wife fot 
life, remainder to bti 6rlt and o^her 
Ions in firia fctllemeit. The fettle- 
Vol. ]/. 



SHERIFF. 

I. Aftions for breach of duty of the 
ofUce of IherilF, muA be brought 
agsinft the high flitriff, though by 
defaultofthe under- iheriff or biiliff. 
CamtTon, tl al, 1. Reynaldi. 40] 

An adion Aort not lie again!) the 
(berilf, upon a promife to execute a 
bill of fale to the plaintiff's nomii «. 
Hid. ^c€ 

3. The legal and proper mode of com- 
pelling a lale by the fheriff, is by 
writ oi vmdiiiciii txpoaai. Ibid, Hid, 

SHIP, 



SLANDER. 
1. The €»IUquium was of the death of 
D,, and the words were, ". I am 
" thoroughly convinced that you are 
" guilty {innatitdo, of the dtalh of 
•■ D.) and lathfi tban you fliould 

H h ''go 
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^ 

** go withoot a basigman, I will hang He v a t VIII. 

'« you«'' Alfo another coont was, 
** Yoo are guilty . {intuumdo, of tlie 
«< murder of D.'*) Held good 
after verdi^. FeaJk v. OUham. 

Page 276 
%. *' Goiltf of the death/' neceflarily 
imports a charge of marder. Alitir^ 
had it ooly been that he waa the 
the cayfi of the ieAtb% for a man 
Xiay innocently be the caaie of 
another's death. Ibid. Ihid, 

STATUTES. 

I« It is a general rule that fubfeqoent 
ftatates, which ooly add accumula- 
tive penalties, do t^t repeal former 
fiatutes. Rix ?• Jackjhn, 297-8 

2. In femedial cafes* the conftrn^on 
of fUtutes'is extended to other cafes 
within ^he reafon or rule of them. 
jitch/on V. Emir it t. 591 

3. But where it is a hard pofitive law, 
and the reafon is not vtry plain to 
ba feen, ic ought noc to be extended 
by conftrudion. Jbid. Ibid. 

4. Strong words in the enadtng part 
of a ftatute, may extend it beyond 
the preamble. Patti/on v. Banks, 

543 

Table of the different Sta- 
tutes cjted. 

Henry 111. 
jitt, Regn, 

9. Magna Chartn c, 35. p. 15. 
52. Marlbr. r. 10. 15. 

Edward I. 

ll.ftat. I. r. 18. p. 709. 713. 
28. r. 20. 297. 

Richard II. 
6. fiat, I. C.2* 177. 

Henry VI. 
2. c, 14. p. 297. 

Henry VII. 
4. c, 24. p. 707. 

Henry VIII. 



^I. 


c, 13. 


p. 130. 366. 


22. 


c. 5. 


80. 


»3- 


c. 15. 


366. 


24. 


c. 8. 




27. 


€. 10. 


89. 


— 


r. 16. 


718. 



An. Reg. 






»7- 


€. 25. 


P-55S- 


3'- 


c, 13. 


707. 


3«- 


Y. 9. 




— 


r. 30. 


392. 


— 


'•34- 


707. 


33- 


r. 9. 


36. 




Edward 


VI. 


I. 


r. 3. 


555- 


5 &6. 


c. 2. 


— — 


P 


HiLiP & Mart. 


I 5c 2. 


c. 12. 


6ii» 12. 




Elizabeth. 


5- 


r. 3. 


555-6. 


— - 


r. 4. 


369. 


13- 


^- 3- 


398. 


— 


r. 5. 


434- , 


— 


c. 7. 


399. 746. 


— 


r. 20. 


129. 


u« 


c. 5. 


556. 


18. 


c. 3. 




\ 


c. 5. 


366. 




r.is. 


297. 


ay- 


iT. 4. 


*79- 434- 
705 to 714. 


— 


r. 13. 


383. 


39- 


c. 3. 


615. 




r. 21. 


556-7 B. 


43- 


c. 2. 


75- 55»-4-7- 
8-9. 




Jambs 


I. 


I. 


f. 15. 


399- 746. 


-4- 


^- 3- 


366. 


7* 


^ S- 


643.4. 


21. 


r. 19. 


232. 399. 
746. 750. 


"■^ 


f. 28. 

• 


297. 


• 


Charles 


\ I. 


22. 


c. 12. 


559.615. 




Charles 


II. 


12. 


r. 24. 


709- 7i3« 


^M 


^'35- 


759' 760. 


lyftoi 


f. 2. r. I, 


393- S40« 


13&14. 


r. ii> 


805, 


16. 


c. 7. 


282. 


i6&i7. 


r. 8. 


39a. 


17- 


r. 8. 


71. 



%t 
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Aw. Rig, 
29. 



Charles IL 
P- 



(. 12. 

€. 7. 



228. 
64c. 647, 



William & Mary. 



I. 

2. 

3 & 4. 
5 & 6. 



7&8. 

8. 

8 & 9. 

9 & 10, 

12. 
I2& 13* 



5' 

8. 
9' 



^. 12. 

r. 18. 
f. 8. 
r. 12. 

c. II. 



67. 

389. 

615. 

616. 

136. 



WILLIAM III. 



c. 34. 
c. 7. 
f. 8. 
r. 11. 
r, 19. 
f. 23. 
c, 4. 

Annb, 

r. 14. 
c. 31. 
r. 19. 
<• 10. 



— r. 14. 

izftatn 2. f. 16. 

George I. 

\.ftat. I. f. 5. 

— ^«/. 2. f. 



6. 
f. 12. 
f. 52, 



5. r. 6. 

— f. 13- 

6. f. II. 

.— f. 21. 

— , f. 48. 

7. ^* 3 ' • 

8. f. 6. 

— r. 7. 

— r. 18. 

9. C. 22. 

li» r. 30* 

George IL 

2. r. 22. 

— , ^. 24* 
4. r. i&. 



392- 

297. 
357. 

3U* 
465. 46S. 

844,5. 



612. 

334. 
623, 4. 

183. 625. 

629. 754, 

5- 7» 8>9» 

^765. 

281. 

76. 

113. 671. 



485. 
391. 

75S- 
6i6. 

539- 
426, 

297. 

763. 

6o. 

540. 743. 

391. 

523* 
610. 

367, 
728. 



An, Regy, 
4- 

S- 

8. 
1 1. 
12. 
14. 

•7- 

19. 

20. 

22* 

3<^- 
32- 

I. 

P. 

9- 
10. 

I (. 
12. 






$7* I3f 

382. 

393. 



George II. 
c. 33. 
r. 30. 



c. 24. 
^. 19. 
c 26. 
r. 22. 
r. 5. 
f 2. 
f. 37. 
r. 52>. 
f. 30. 
r. 24. 
r. 28. 

George HI. 

c. I. 

f. 7. 
r. 15. 



183. 625. 
629. 

23.70.134. 
156. 542, 

3- 7- 5S0- 

57- 
782, 3. 

298. 

704. 

36. 

489. 

583,4, J. 

136. 

384. 

136. 



r. 2 



5* 



r. 38. 
c. 26. 
f. 39. 
r. 1. 
r. 23. 
r. 47. 

'• 43- 
r. 78; 



755- ^ 
67, 8, 9. 

192. 

183. 

586. 

138. 

67- 



68. 
22, 3. 
138. 

13. c. 43. 67, 8, 9. 

78. 648, 

9, 650. 
— f. 84. ^6^. 649, 

65. 

14. c. 48. 737» 
-^ r. 82. 365. 

15. f. 25. 738. aprU 

vaie ad. 

16. r. 34. 744. 

— . f. 38. 527, 8. 

17. f. 46. 79U 

SU'R PRISE. 

If a re£ior« by certificate to the 
biihop, appoint a perfon his curate, 
with a promife to allow him a falary 
and to continue him in fuch office 
of curate, till he is preferred, or 
lawfully removed for fome fault, if 
he afterwai'ds remove him nuirbout 
cmufi^ and the curate bring an a£Ho|r 
for his falary, the redlor fhall Dot 
juftify foch removal by an accufatioQ 
of irregularity in tht plaintiff's 
morals or conduA, produced for tlie 
firft dme, by forpiiie, at the trial of 
the Caaftf. Matt in v. Hind, 441 
H h 2 2« In 
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tZ6 

^. In an idion foe ni'incy had and re- 
ceived, brought 10 iry, Wlieiher thr 
defendint uas entitled to take certain 
feet ftom the plaintiff under an a£l 
of parlbmeni, if the partiei go o 
tHal upon an apprehenlittn that that 
wat the only qucAion EO be tried, 
the pUioiiff fhall not be permitted 
to furprifc the defendant it the trial, 
hj flarting aaother grouted upon 
which to recover a Nor/Blk groat. 
Stiveiifim V. Mirtimer. Pagt tJ07 



TENANT M Cemmsa. 

I.'T'HE polTelEon of one. Oiall be 
A faid to be the polTelGoD of the 
other, wbea he bold) poiTeffion at 
Jiici, and receivei the rem) and pro- 
fit* on acccunt of both. Fi^^ ti ai. 
r.'Pr^tr. 219 

3' A dcvife of land) to thret, 
" iijaally," is z tenemy in ecBUiim. 
Dm V. Gafim. 660 

TOLERATION. 

I. All the confequences of the aft of 
toleration 1 H'm. \S Maij, c. iS, 
ought to be purfued with the greateil 
liberality id eafe oF the fcrupulous 
confciencej of dilTeDters on the one 
hand ; but To, a» thbfe rcmplei of 
confcielice (hould not be prejudicial 
o the rell of the King's fubjefls. 
Atcbifen V. Evirill. 388 

I. For a fcruple of confcience entitles 
a party toindulgence and prote^ion, 
fo far as not to iuifer for it. but it is 
of confequence that the fubjeft (hould 
not fuffer too. Uiii. Ibid. 

3. A diJTenter from the church of 
Englaad, is not guilty of a crime, 
barely by entertuning fuch religious 
opinion. JUd, 393 

TOLL. 
1. Dldinflion bocween toll thorough 

and toll travcr/i. For the frfi, a 
confideratioQ mull be laid; for toll 
traverfe. it need not ; it Is itnpHed. 
Cohen V. Smith. 
3. The additional toll to be piid by 
waggons overweigbti ntoll be ac- 



cording to the progreffive propoT- 
tioni named in ftai. 14 Gii. J- '. Rt- 
/ I. not a gn/i charge upon tfie 
overweight at the higheft additiotial 
toll incur-ed. Chamterlain it al. ». 
So-ghurft. Fege 165 

A'/rt PRBsctHFTiON. Action, No. 
14.' DtSTKESs. No. I. 

TRAVERSE. 

I. A prefentment in a court leet niy 

be removrd into the (»>urt of B. R. 

and traverfed litrt. Rix v. RouptU. 

4S8.6o 

TRESPASS, viitarmis. 

I. Trefpafs and falfe imprironmeBt 
lies in England by a naDreofAfi- 
narea. agiinft the governor of that 
idand, for an injury of that nature, 
committed in Minerca, M^jn v, 
Fabrigas. _ 161 

I. Trefpafa doea not Ke agalalt a 
pound-keeper merely for rtctiving 
cattle, though the taking were 
tortioui ; for he is bound to keep 
whatever is brought to him. Stcus, 
if he goes beyond hit dutv. and 
aJTents to the trefpafa. BmHim t. 
Pi-Mill. 47'* 

TRIAL. 

1. There is A formal and i /ui/lanHal 
diftindion as to the hcaliij of trials. 
Moftyn V. Fabrigas. 1 76 

t, TYie/ubflnBiial diflinCiion i*, where 
the proceeding is in rim, and where 
the effefl of thejudgment cannot be 
had, if it is laid in a wrong place. 
Aj in ejeftmenl. Ihid. Ihid. 

3. l^jum. If fuch/i/^iu/fWdiflinfiioa 
ot locality, does not exift alfo, with 
regard 10 matters that arile tut of the 
realm i As if two perfont were to 
light in Franci, and both happening 
to be in England, one Ibould bring 
an aflion of aflaulc againfl the 
other ; becaufe the breach of the 
peace, which muft be laid in the de- 
claration, ii merely heal, though the 
trefpafs againft the perfon is tran- 
fitory. Ihid. Ibid. 

4. The formal diltinftion uifea from 
the mod* of trial, -wr*. by jury. 
Ibid. Ihii. 

Thii latter extendi to all cifei that 

arife abroad, with a diftinaiDD, 

howcfcr* 
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however, between tranfitory and A?- 

r/i/a£lions, Ihid, Page 176 

i6. Vide this diftindtion exemplified and 

illullraicd. 177— 181 

TROVER, 

I . Does not lie againd an executor for 
a converfion by his teflator. Hambly 
V. Tro//, adminiflrator. 371 

Z. It is inform a fidlioDj in fubdance 
founded on property. Ibid. 374 

J. Does not lie by the affignees under a 
joint commifEon of bankrupt, againft 
the vendee of goods difpofed of, 
bond fide i by one partner fome time 
before bis o^wn bankruptcy ; but afttr 
a fecret adl of bankruptcy by the 
other partner* Fqx v. Hanbury, 

4. What is a fufficient amdavit to 
hold to bail in trover. Charter v. 
Jacques, 529 

5.* If money and a horfe are given in 
exchange, for another horfe ivar- 
r anted founds which was unfound at 
the time, trover will not lie to re- 
cover the horfe given in exchange, 
becaufe \^t property is altered* Pcnver 
v.lFells, 814 

Fide Bail, No. 6. 

TRUST and TRUSTEE. 

I. If land be devifed toperfons, in aid 
of pcrfonal eftate, for payment of 
debts, i^c, and the perfonal cftatc 
proves deficient, the devMlee*, when 
they have paid this charge, become 
iruftec* for the perfon entitled to 
the furplus ; liz,. for the refiduary 
devifee, if there be one; if n-t, 
for the heir at law ; for it is a re. 
fultipg truft. Hari v. Knott. 46 

1. An eftate in truft merely for the bene- 
fit if cefiui que truft ^ (hall not be fet 
up again ft him. Ibid, Ibid. 

Vide Devise, No. 2. 15. Eject- 
ment, No. I. 



U. 

USAGE, 

I. 'T'HE power of impreffing fca» 
JL faring men^ ^c. is founded on 



immemorial ufage ; and there may be 
a right of exemption on the fame 
foundation. Rex ^,Tubbs, 512 

2. What fa^s have been held infuffi- 
cient to prove fuch an exemption. 
Ihid Ibid. 

3. Where it has been the ufage in a 
parifti to rate per font to the poor for 
theiry?^i in trade luitbin the parijh^ 
fuch perfons are liable in refpe^t 
thereof. Rex y. Hill, 613-619 

4. Whether ufage is material under the 
ftat. 9 Ann, c, lO , and 4 Geo, 2. 
r. 33' Jones v. Walker. 624 

USES. 

Though lands are comprehended in the 
general fiveeping claufe of a deed 
of ietilement (to certain ufes), yet, 
if no ufe be declared of them, they 
defcend to the heir. Moore v. hlu" 
grath. 9 

Vide Deed. 

USURY. 

1. If a tradefman fell goods at threne 
months credit; and ftipolate, .in 
cafe the money is unpaid, that the 
vendee fhall allow him a halfpenny 
an ounce per month, till he dif- 
ch?)rges the debt; this allowance, 
though above the legal rate of in- 
terel^, yet, being the ufage in that 
trade, and the contrad being a bond 

fide fale, is not ufurious. Other^ 
ivtfe, if it be merely a colour to co- 
ver a loan^ and to evade the ftatute. 
'F I oyer v. Ediuards, 112 

2. Wnerc it is in the power of a bor- 
rower of money to pay the principal 
within a limited time, without in* 
tereft ; upon non-payment, the re- 
fervation of a larger fum than tbe 
ftatute aliowSy is no ufury. Ibid. 

3. An ufurious contra£V muft be proved 
as laid. Carliflequi tarn. v. Trears, 

4. On a rule to vacate a judgment 
confefted, and to ftay proceedings 
on the fci. fa, upon an allegatioii 
that the confideration of the warrapc 
of actoiney was ufurious, the court 

Hh3 jiWx 
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will dire6l an iflue to try the uAiry, 
and enlarge the rule in the mean 
time. Cooi v. Jotiej. Page 7 a 7 • 8 

5. Ufury cannot be plead rd to a /cire 
/acias on SL judgment, Ihid, Ibid, 

6. If the fubilance of a contradl be a 
borrowing and lending, a (light co- 
lourable contingency only, will not 
take it out of the (lacute of ufury. 
Richards qui tarn v, Brouuu,- 770 

7. If yf. upon a loan of money, ftipu- 
latc to have kalf the profits upon a 
refale of goods to be purchafed by 
the borrower, which profits exceed 
5 7. per cent, and A.^s principal is 
not rifked, quare, if fuch contradl 
be not u/uriousf Jeflons v. Brooke, 

793 



^^""^ 



V. 



VARIANCE. 

1. TJETWEEN a bond and the de- 
X^ claration upon it. Moftyn v. 
Fabrigas. 178 

2. Variance by putting under/ood for 
under/?ood, in an indictment for per- 
jury, held no: material. Rex v. 
Beach. 229 

3. The true diHirjclion feems to be, 
that, ivhcrc the oirAjJlonor addition of a 
letter does not change the ^wordyfo as to 
make it another nxwrd.^ the variance is 
not material. Ibid, ibid. 

4. Variance, in a declaration of a/- 
fuh:pilt for a fum given by a judica- 
ture eftabliOied by flat, 4^5 Phil. 
13 Mary, by defcribing the Hat. as 
the 4th of P, 13M, is fatal. Rann 
V. Green, 47^ 

5. Declaration againft the defendant as 
affignee of all the eftate, l£c, in 
certain premifes ; evidence that he is 
aflignee of part only, is a fatal va- 
riance. Hare v. Cator, 766 

Vtde Custom, No. 2. 

VENDOR and VENDEE. 

I. If a vendor actually takes upon 
himfelf to deliver the gogda to the 



vendee, he fiands to all rifks ; but, 
if the vendee order a particular mode 
of conveyance, the vendor is ex- 
cufed, and the vendee mofl (land to 
any lofs that may happen. Vale v. 
Bayle, Page 294 

2. Thus, when the vendee wrote in 
thefe words, " I beg you will fend 
** them by land- carriage 9 as they are 
'* detained a long time at Brtfiol be- 
•• fore they arrive'* : The vendor 
delivered them to the book-keeper of 
the Birmingham carrier, which was 
the only mode of fending them by land 
carriage ; and the goods were loft ; 
adjudged' that this was a good deli- 
very to the vendee. Ibid, Ibid. 

3* But, while the goods are in tranfitUf 
the vendor has fuch a Ken upon chem, 
as to be permitted to get them back, 
if the vendee, in the mean time, has 
become a bankrupt. Ibid, Fide aljo 
Birkett v, Jenkins , Eafi» I] G. 3. 
cited. Ibid, 2^ 

4. If vendor fell goods by fa m pie, to 
be delivered to the vendee within a 
month, and take earned ; and within 
a month fend them by his fervant to 
the premifesj where, part being un- 
loaded, the reft are -diftrained for 
toll ; the delivery is complete, fb-^ to 
entitle the vendee to bring^M^a/; 
for the feizure. Blakey v,^^ale, 

5. So it vva?, to all honeft purpofes, in 
refpeft of third perfons, the moment 
the vendor had delivered the goods 
to his own ftrvant, to carry to the 
vendee. Ibid, ihi.i. 



VENUE. 

^^ 

1. When an aftion is brought in Eng' 

land, upon a deed dated in foreign 
parts, a place in England mMd be al- 
leged in the declaration, pro forma, 
Mo/lyn V, Fabrigas, '7^*9 

2. Every traniitory adion may be laid 
in any county in England, though the 
matter arife beyond the feas. Ibid, 

18c 

y The plaintiff was allowed to bring 

baplathe venue to London, (where it 

had been at firft laid,) though the 

caufc had gone down to tiiaT, and 

had 
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had been a remanet for want of ju- 
rors. Bruckjhaw v. HopAins, 

Page 409 

4. The court will not change the ve- 
nue (to the county in which the 
caufe of z€C\OTi arofe) where an im- 
partial or fatisfadory trial cannot be 
had; as in an adion for words 
fpoken at an eledion. Petjt v. 
Berkeley, 510 

5. The venue may be changed after 
an order for time to plead, though 
upon the terms of pleading ifTuably ; 
but not after fuch an order where 
the terms are to plead ifluably, ayid 
take Jhort notice of trial at tie firfi 

fittings. Ibid. 511 

VERDICT. 

4 . A verdifk will not aid, where the 
gift of the adlion is not laid in the 
declaration. But it will cure ambi- 
guity* Anjery v. Hooh, 826 

2. The want of a bill in the King^s 
Bench, and the want of an original 
in the Common Pleas, are both cured 
after verdid. Fofter v, Bonner. 455 

/^/4VSland£R, No. J. 

VISITOR* 

■ 

4. Is only to decide private difputes 
between the members of the col- 
lege ; and not a fuit by a third per. 
fon againft the whole body. Rex v. 
Wyndham. 378 

2. So, where an eftate is in the col- 
lege, and they are to ad in a truft, 
the vifitor cannot meddle in a mat- 
ter which is the fubjeA of fuch truft. 
Ibid. Ibid. 

Vide COLLECB. 



W. 



WAGERS. 



I • A ^ a£lion lies to recover money 
j\, won upon a wager, •• Whe- 
** thcr a decree of the court of Chan- 



** cfry would be reverfed or not, on 
" appeal to the Honfe of Lords ?"-« 
Unlefs there be any fraud, or cir-b 
cumftances that (hew the motive to 
have been immoral or corrupt* 
yones V. Randall. Page 37 

2. If the wager had been made with 
one of the Lords, or one of the 
Judges, or with a counfel or attor. 
ney, in the caufe, it would have been 
illegal. Ibid. 39, 40 

3. An agreement, that in confidera- 
tion the plaintiff had agreed to pay 
the defendant 20/. at the next 
port, the defendant undertook that 
the Ihip (hould fave her paffa^e to 
China that feafon ; and in ca(e (he 
did not, he would pay to the plain- 
tilF 1000/. at the end of one month 
after her arrival in the river Thames ^ 
is a 'wagering policy within the fiat. 
19 G. 2. e. 37. though the plaintiff 
had fome goods on board, liable to 
fuffer by the lofs of the feafon ; but 
there was no reference (in the 
agreement) to property. Kent v. 
Btrd. C83 

4. An adlion will not lie upon a volun- 
tary wager between two indifferent 
perfons, on x^tfex of a third perlbn, 
who has appeared and aded as a 
man. i. Becaufe fuch enquiry tends 
to indecent evidence, 2, Becaufe it 
tends to difturb the feace of the indi- 
vidual, and of /ociety. Da Cofia v. 
Jones, 729-73^ 

5 . Wagers in general are allowed, un* 
lefs where retrained by (latnte. Ibid. 

734 

6. But where a wager is laid upon a 

fubjeft that tends to a breach of the 
peace, or a violation of chaftity, or 
that is contra bonos meres, it is unlaw- 
ful. Jbid, 735 

7* So, if it afFefl the intereft or feel- 
ings of a third perfon. Ibid, Jbid. 

8. But wherever a queilion arifes upon 
a real matter of right, it (hall be 
tried, though the intereft of third 
perfons, not parties, may be zffeStcii 
by it. Ibid. 736 

9. A policy, on the fix of a perfon, is 
a wagenng policy within the ftat, 
14 G. 3. c, 48. by which ** all in* 
" furances upon lives, or any other 
^^ event or events, without intercil 
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*' in the parties, are made null and 
•' void.'* Roebuck v, Hammerton» 

WARRANT of ATTORNEY. 

I • The court will not fet it a(ide on ac- 
count of its being given by a de- 
fendant in cudpdy without an attor- 
ney prefent on his parr, if executed 
by the defendant purpofely with a 
view to cheat the plaintiff. Gillman 
V. HilL 141 

2. It is good, if given by one in cufto- 
dy under an execution^ though no at- 
torney be prefent on his behalf. For 
the rule of Eaft, 15 Car. 2. does 
not extend to it. Bat if the party 
had been prevailed on to acknowlege 
it, ^c. for more than was due, the 
court would give relief under cir- 

. cumllances. feIiv,RiI(y, 281 

WARRANTY, 

Fide Assumpsit, No. 17. Insu* 
RANGE. Trover, No. 5. 

WILLS. 

|. One, having made his will and a 
duplicate thereof, delivers the dupli- 
cate to another perfon. Afterwards 
he makes another will, by which he 
revokes all former wills, and at the 
fame time he cancels that part of the 
former will which was in his own 
cuftody. Before his death, he fends 
for an attorney to make a third v^'xW ; 
but is fcnfelefs before the atiorney 
arrives. After his death, the firA 
and fecond will are found together in 
a paper, both Cancelled \ but the du- 
plicate of the firll is found uncan- 
celled amongll his other deeds and 
papers. The a6l of cancelling the 
Jleond will, does not fet up the du- 
plicate of the firll. Burtenpawu v. 
Gilbert, ^g 

2. W here there are duplicates of a will, 
one in the tedator's cudody, the 
other not; his cancelling the one in 
his cuflody, is an cfFedlual cancelling 
of both. Ibid, Ibid, 



['3. One having made his will, and dc^ 
vifcd all his freehold and copyhold 
lands to certain ufcs, afterwards pur- 
chafea other copyholds, which be 
furrcnders thus: ** To the ufes <//- 
•• dared ov to be declared by his laft 
*' will and teflamcnt." This amouotj 
to a republication, and the newly 
purchafed copyholds (hall pafs to the 
ufes of the will. Heyljn v. Hejljn. 

Page 130 

4. When a man republifhes hit will, 
the effed is, that the terms and 

' words of the will fhould be conflrued 
to fpeak with regard to the property 
he is feifcd of at the date of the re- 
publication, jufl the fame as if he 
had had fuch additional property at 
the time of making his will. Ibid, 

5. There is no republication in equity, 
that is not fo in law. Ibid' Ibid, 

6. One, having by will devifed all the 
rejidue of his eftate, of what kind or 
quality foever to fT. P, afterwards 
purchafes copyhold lands, and far- 
renders them to fuch ufes as he ftjoU 
by his laft will declare, limit, and ap- 
point. He afterwards makes a co^ 
dicil, and thereby ratifies and con- 
firms ail and every the gifts, de- 
viiVs, and bequeds in his faid will, 
except what he had altered by the co- 
dicil ; and defires the codicil may be 
annexed to, and taken as part of his 
will to all intents and purpofes. This 

'j amounts to a republication of the 
will, fo as to make the after pur- 
chafed copyhold lands pafs by the 
refiduary devife. Doev* Da^vj, 15S 

WITNESSES. 

1. If a party wants the tefllmony of 
witnefles whom he cannot ^compel 10 
attend, the court may put off the 
trial from time to time, till the other 
party confents that depofitions (hall 
be taken where they are. Mojljn v. 
Fabrigas. 1 74 

2. A fervant or clerk, who has embez- 
zled moi^cy or notes of his ma(ier*5, 
is an admiflible witnefs (provided he 
has a releafe) againfl the perion who 
received fuch money or notes from 

him* 
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him» on an aAion for money had and 
received, brought by his mailer to 
recover the amount. Clarke v. Sbee. 

Page 199 

3. A tenant in pofleflion is not a good 
wttnefs to prove his landlord's pof- 
feffiony or to fupport his title> be- 
caufe it is to uphold his own poflef- 
fion. Doe v. Fofier, 621 

f7//^ Affidavit, No. i. Attor- 
ney, No. 2,3,4. Bankrupt, 
No. 2, 3. 

WORDS. 

1. Courts of jailtce are to conftrue the 
words of parties, fo as to effeSluate 
their deeds^ and not to defiroy them ; 
more efpecially where the words 
themfelves abftraiiedly may admit of 
either meaning. Pugb v. Duke of 
Leeds. 725 

2. The word '* from,** may, in the 
vulgar life, and even in the ilrift 



propriety of language, mean either 
inclufrve or exciufive^ Ibid, 

Pageyiy-i^ 
3. Therefore, where tenant for life, 
with a power to leafe in pojfejjion and 
not in re'verfiony granted a leafe to his 
ouly daughter for twenty-one years, 
to commence ** from the day of 
<* the DATE," the court held, that 
the parties underflood and ufed the 
word " from" in that fenfe, which 
would make their deed effe^ualj 
and accordingly adjudged it a leafe 
in poiTeflion. Ibid, Ibid*^ 

WRITS. 

Where a writ is taken out in the 
Vacation, and tefted the lafl day of 
the Term, you cannot contradidt the 
fidion, fo as to invalidate the nvrit ; 
but /or any other purpofe (fuch as 
taking a debt out of ^he flatute of 
limitations) you may. Moftjn v. 
Fabrigas, j^g 
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brown's Reports in Chancery in the time of Lord Thiirlow. 
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CROKE's Reportt in the Courts of King*s Bench and Common 
Pleas in the Reigns of Queen Elizabeth, and llines James and Charles* 
with additional Marginal Notes and References ; oy Thomas Lb ach, 
£fq. 4 Volumes, price 3 /• 

DOUGLAS'S Reports in the King^s Ben^h ; Third Edition ; with 
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price W. 4/. 
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LAW Books puhUJbid hy BROOKi^ oMi RjDfiit. 

poster's Reports of Crown Cafes, with Diiboorfes on fcveral 
Branches of the Cro\vn Law| Third Edition. Towluchis added, 
an Appendix, coocaining Sir M. Poller's Arguments in feveral im« 
portanl Cafes, never before publifhed ; with Notes and References by 

bis Nephew, Michael Dooson, Efq. i Volume^ price \zs, 

« 

HALES's Hidory of the Pleas of the Crowii; with an Abiidgmeot 
of the Statutes relating to Felonies fincc the original Publication m 
1736. 2 Vols', price 1/. 1 u. (^d. 

MODERN REPORTS; being feka Cafes in the Courts of 
King's Bench, Connmon Pleas, Chancery, and Exchequer ; from the 
Keftoration of Charles 1(. to the End of the Reign of George 1.; with 
additional Cafes and Notes, and References to more modern Authori- 
ties j by Tkowas Leach^ Efq. 12 Volumes, price 7/. 7/. 

LORD RAYMOND'S Reports and Entries in the Courts of King's 
Bench and Comnoon Pleas, in the Reigns of King William 111. Queen 
Anne, King George 1. and II. Pourth Edition, corredled, with addi- 
tional Notes and References; by John Bayley, Efq. 3 Volumes, 
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SALKELD's REPORTS in the King's Bench, during the Reigns of 
King WHiiam 111 and Q^cen Anne ; with fome fpecial Cafes in Chan- 
cery, Connmon Plea^, and fixchcqucr ; Alphabetically digeftcd under 
Heads ; Sixth £di;ion, with large /iddiiions of Notes and References to 
modern Aurhoriiies and Determinations; by W. D. Evans, Efq. Bar- 
rifter at Law ; 3 Volumes, price 1 /. 11/. 6^. 

STRANG E's Reports in the Courts of King's Bench, Common 
Pleas, Chancery and Exchequer, in the Reign of King George I. and 
il. Third Er>n jon, w.ti) Nuies and additional References to Co- 
temporary Reporters, and tjLtcrCafes; by Michael Nolan, Efq. 
Bdrrillcr at Law; 2 \ olames, pilce i /. lOi. 

SiiKPTARD's '"i'oL'cliftone of Common Allurances with large Ad- 
dition.<) of Notes. By Edward Hilliard, Erq.^^,^^fj(ri^oln'5 inn* 
One Volume, price 15/. 
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